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Hepworth and The Manucaptors of Pullen. b. 


N n Scire facias againſt Bull, one of the Defendant's plead» How far the 
4 that there had been no Capias taken. out againſt — cn 
Pincipal, and upon thts Aue was ſoined with a 9 HG 
ecordum, But notwithſtandin 54 1.5 Defendants 
delivered afterwards a 8 8 1 Attozney fo the 
lainttff accepted, but wb not j —— And * 
2, Agar moved, that the Court jour th ſet this Demurrer aſide 
upon account of ſes having-come in irrexularly. The C Chiek 
ufc was not in Court. — which Beg Page ſaid, 
ee had not accepted of the Demurrer pe mth 51 
babe 9 ned his Judgment ; and-fo obſerved, it d be 
determined ; but by — of it, there is a Diſcontinuance 
made in the P2oceedings Jo which, Reaſon he thought, the vide pot a. 
Plaintiff couln nee ave W 2 ngly the Toure 
ma en 5; had 


* 
1 


The King and Adams. * ; 


R. Strange moved fo2 a Rule upon the Clerk e Peace — the 
M of th "City of — . to pay i Coſts, of Per ad court 1 | 
ehen p teturnin ent with a Caption a mo 
quarto, 2 lt Tok | have ern Ange Ws 1 1 a cn fer, whom 
rari tu t ittings 0 prius a Means Of „ed to, 
which the Detendants was ger there. dc 22 


cozdingip the p. ye con. 
Court made a Rule to ſhew * Chief Juſtice adlent, 


Vor. II. | B n The 


Proſecutor 


2 Term. Trin. 5 Geo. II. 1731. 


The King and Empſon. 


ore the R. Agar moved to quaſh ſome Ozders of Sewers upon an 
aaſh an Exception that the Fast was only latd bp CUay of Rect- 
quod eum ad hauc Scſfionem 2 3 fuit. Acco2D- 


rderof tal, with a | | 
Seſſion. ingly a Rule was made to ſhew Caule. Chief Juſtice abſent, 


Vide poſt. 


Anonymus. 


How far « M* Wirley moved, that the Pzoſecuto2z might give a Note 

Ss ab. . of the lace of his Abode ; and that after Pilea pleaded, 

liged ro give Judge Page Doubted, whether this Motion was not nom too late. 

« Note in But Judge Probyn fat , an At of Parliament has allowed it, 

Wrideg of and t erekoze he thought it might be made at any Time. Ac- 

his Place of cozDtngly Judge Page ner the Rule, that the Pꝛoſecutoz 
c 


„e ſhould do it. Chiek Juſtice abſent, 


Hepworth aud The Manucaptors of Pullen. 


Vide ano T2 Perſons had been Pall in this Caſe, and upon a 
e Scire Facias bjought on the Batl- piece, roo of them had 
pleaded no ſuch Recogiitzatiee. Powever 5). Cunningham came 
now and infozmed the Court, that though the Names of theſe 
t cfendants were put into the ee et in Fack 
they were no Wlays pzſvy to it. And reve moved, 

it migbt be referred to the Parner o inquire, whether 
they wert pztvy to this 02 not. Accoz ingly the Court made a 
, that it might be ſo. Chief Juſtice abſent. 


Vide poſt. 


Anonymus. 
How far the I N an Aﬀton bzought upon a Pꝛomiſſozy Note by Sawbridge, 
Court will I. one of the South-Sca Diretto2s and another. Dericant Chap- 
given” pel moved, that the Defendaut might plead thzee Pleas, Non 


hone Pleas, Aſſumpſit, Non Aſſumpſit infra ſex Annos, and the Statute of 
What mall 1 Geo: 1. which vells the Eſtates of thele Diretozs in the 
be Gid eo be Pands of Truſtees, and makes the Dtret02s tncapable of bung. 
« Plain tg any Aﬀton themſelves, oz of having any bjought againſt 
— the them. ch. Fazakerly abjeckeb on the other Dfve, that this laſt 
ee of Bien was in Abatement and not in Vat; koi which Reaſon 
Abatomene, e ſubmitted it, it was not within the Statute foz the Amend. 
ment of the Lal, which allows of pleading voudle. But the 
Strtjcant (aſd, ft had deen determined, that this was a Plea in 
Bar. And Judge Page obſerved, that (if a Man pꝛomiſes to 
ſir, and one of them Releaſes, this ts a Diſcharge agatnſt all. 
Accozdingly the Motion was allowed. Chtef Juſttce abſent. 


4 Bird 
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ble. Reeves (atd, that 127 Tale pes 
denen tas diou ye 

Articles of Agreement, refatt! nee Eh it 
of which Acticies among ff other 


ur 
ip How far the 


rg 25 happen to be a 4 to Court gives 
but !:oge, the ant Te — Shure Nod Liberty to 
the Dc yew Seton c ar nn ey voy fnted to P!-+4 double. 
p the iniM onees 1 50 let the 
dlalntit ave a Share in it. 35 plen 


Io ric be and gave & 


Nil debet, and u 4 Wen the 
I» have been vere be- 


fothing ee which 


K 


* 


ule ko 


[ore the iv of the lol acgtt 1 efendant div ſoin in 
EE We F ee 
| . 
; oben th fume D t 17 


ekendan 


bis che 
Caufe, 


tht "be by acco2ving to t tate 
ENG ere tos * ound oo 40 ant Chap onthe 
r Side the Deten — ad not jot n 


ar the 


ürrer, uud 24 ound alt fl Qu on ele, 
— 9 
hich 11 , 


mA fo2 ewing Cauſe had been rover 
Demürrer is the . N ng ine tnt 
Aud as to that, he Cad, © Mandant way endet a neceity 
of doing it, othertot Fit Wen would have deen figned agaln 
him. Ve did agree it might be ſald poſſibly, that the Detkendant 
ſhould have taken out a n at a Judge s Chamber to 
have got the Time enlarged fo2 ſlgFning Judgment; but he 
opferved, that all the Judges of this Cour? were at that 
ime out of To! and t that CANCER was ſiffict- 
ently red. Then * the vn —＋ made a Coa- 
ellen, he ſald, 19}. Reeves had agreed, this Rule was made 
the ſame Day wy, Ede the Court would not inqutre which Motion 
was made fl * uſtice and the Reſt of the Court 
vecfared t rſt. [Che to the ſame Opemon; and actors 
inder the Aule was mave "abſolute. 
B. The Pleas were, that there was ne ſueh Covenant in 
the K and libewike that the Commiſſoners did not ap- 
point the Defendant. 


Robinſon and Tool. 


M* Theede made a Complaint to the Court, that the JPlaſn- How far the 
tiff had put in a p2oltr and impertinent Declaration; Cour: will 
fo2 he had made four Counts upon one and the ſame Note, by — * 
laying it oniy over different Ways, and likewiſe had two other — 
Counts upon an Indebitatus Aſſumpſit, and two moe upon a Quantum Declaration 
meruit; whereas in truth that ſingle Note was the only Mat- tall be 
ter tn Queſtion. Foz which Keaſon he moved, that it might — 
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be referred to the Maſter to (nguire, whether theſe Counts were 
fo; one and the ſame Cauſe of Aﬀton. Accozdinglp the Chief 
Juſttce abſent, the Court made that Rule. 


| Anonymus. | 
How far the MAR. Robinſon Moved foz a Pꝛobibition to be diretted to 
— Di. Betteſworth 14 1 5 Adminiſtration to 578. 
ant a Pro- Harriſon, Siſter to the Decea d, and afterwards citing her to 


ibicion in « ſhew Cauſe, why thoſe Letterg of Adminiſtration ſhould not be 
ule k revoked, and a new Adintniſtration granted to Bis. Welden 
er Pr rang —4 to be the Deceaſed's lte. De (aſd in the Caſe of 
Sir George Sands, Sid. 179. this was finally ſettled, that though 
the Eccleſiaſtical Courts have it in theſr Elefton efther to 
rant the Admintſtration to the Mike oz the nert of Nin; pet 
hen they have granted it to one of them, thep have executed 
theſr Authozity, and cannot afterwards grant it to the other. 
Judge Page ſaſd, where-ever there is a nearer of Kin to the 
cceaſed, than the erſon to whom thoſe Courts have granted 
Udminiſtration, they may certainly revoke it, and grant a new 
Udminiſtratlon to the nearer of Ain. De ſatd likewite, that they 
map revoke ſuch Adminiſtration, where a (Will happens after- 
wards to be found, But on the other Þand he obſerved, the 
Rule was undoubtedly certain in the Conffrufton on the Sta- 
tute of Hen. 8. that where thoſe Courts have granted it to the 
Ulite oz nert of Kin the cannot afterwards grant it to the 
vide pot, Other. Accozdingl \ the bief Juſtice abſent, he made a Rule foz 
ſhewing Cauſe, why a P2obtbitton ſhould not be granted. 


Squire and Archer. 


How far Mo IN an Acton upon the Caſe foz Dilapidations, M2, Lambert 
No —_ moved, that Done migbt be bzought into Court and 
be brought ruck out of the Declaration. But Judge Page laid, thele 
where the {Potions never granted, where the Damages ate (0 
Damages are Uery UNCertatn, And therefoze never allowed in Covenant 
very uncer- fo want of Repairs, Þe ſatd too, that fozmerly theſe Mo⸗ 
tain, tions he bog known refuſed even in Quantum meruits. Accogd- 

ingly, the Chtef Juſtice abſent, the Court thought pzoper not 


to make any Rule. 


Wilcox 
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Wilcox and Huggins. 


2 Matter now coming on to be argued again, the vide ante 
Court declared themſelves unammaus Dp that Vol. 1. 335, 
where-cver the Statute of Limitations takes n the Time 349. 38. 
of a Ceſtato? it hall run on in the Time of the cuto? ; a 
though the Aﬀton b2zought by the Teſtato2 to take the 
out of the Statute cannot pꝛoperly be ſaid to be continued in the 
Time of the Executaz, vet the Executoz muſt commence his 
Afton within a reaſonable Time after the P2obate of the Null; 
and fo muſt an Adminiſtratoz within a reaſonable Time after 
Letters of Admintſtration granted, of the Reaſonableneſs of 
that Time the Court, they ſaid, were the proper Judges. 
The Chief Juſtice and Judge Lee declated their mong to be. 
that the Statutes pꝛeſcribing a Pear as a regſonable 

in another Caſe was a pzoper Rule to guide the Diſcretſon 
of the Court in this. But, as in the p2eſont the Plain⸗ 
tiff had lain by -a very unreaſonable Time, Court pfo⸗ 
nounced their Judgment koz the Defendant. 


Barcley and Howard. 


3 a Writ of Erro2 on a Judgment bp Default in the When ⸗Writ 
N Common Pleas in an Ackion upon ſeveral Promiſes, . — 
want of an Ozigtnal and Warrant of Atto2ney was amgned foz prove” | 
Erroz. The Oekendant in Erro2 came in Gratis and pleaded In Certioraci 
nullo eſt Erratum, which his Counſel now agreed was a Con- may go to 
kelllon of the Errozs. But yet ſubmitted it, that the Court inform cha 
-might award Certiorari's notwithſtanding ad informandam conſei. Cr Gent of 
entiam Curie; und the Fact he ſatd, was, that there were both/an oeh. 
Ozigtnal and a Warrant of Attozney. The Court acco2dingly doing che 
'veclared their Opintons to be, that though the Party confeſſes Pr'y boo 
an Erroz, where there is none, they may award a. Cerriorari fate tho 
in vffirmance of a Judgment, accozding to the Caſe ok. “ 
Carlton and Morteagh, which is in Salkeld 268. But pet When « Wric 
they thought it neceſſary, that there ſhould be ſome Evidence of Error is 
wen them, that there was an ©2iginal and a Warrant of eren 
ttozney. pon which the Defendant in Erroz's Counſel ſaid, 4 nt comes 
he had an Affidavit to that very purpoſe; and, acco er the in Gratis, 
Court (mmedtately granted one Certiorari to the Chief. Juſtice «nd pleads 
ok the Common ÞPleas,-and another to the Cuſtos Breyium. nd 77 nulla oft 
a few Days after in the Caſe of smith and Dod, the Court, dz, e r ht 
dered the Caule to ſfand over in the Paper fo the like Rer(on, all be « 


though the Party had not (ſuch Affidavit pꝛelent. Confeſſion of 
the, Errors. 


Vor. II. 2 Douſet 
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Douſet and Hayward. 


The Manner HE Plaintiff declared againſt the Defendant, as Clericus 
of deelaring Domini Regis coram ipſo Rege ; to this he pleads, that he was 
againſt a Fllizer of this Court, abſque hoc, that he was Clericus Domini 
Regis coram ipſo Rege; and to that the Plaintiff demurs. M2. 
Strange was now Counſel foz the Defendant, and ſatd, that he 
ſubmitted it in Potnt of Law, the Defendant was not one of 
the Clerks of the Court. But admitting he was, yet he ought 
to have been deſcribed by the pzoper Mame of his Dffice 
which he was admitted and entered in the Book, which is kep 
fo} this Purpoſe. Oe did agree, that in Suits againſt Attoznies 
againſt the Chtef Clerk, and the Clerks of the Chief Clerk, this 
general Appellatton, by which the Defendant was declared a- 
_ was ſufficient. But in all other Inſtances, where Ok. 
cerg of the Court are ſued, he ſubmitted it, they muſt be 
ſued by the pzoper Name of their Office. The Court laid, it 
was very true indeed, a Filizer is not a Clerk belonging to the 
Chief Clerk, the Pulineſs of which Perſons is Ad Placita irro- 
tuland'r but be is a Clerk of the Court. Then as to the other 
Point they thought it not matertal by what Mame a Filtzer 
0 


entered in the Book; but as he is in Judgment of Law a 
Clerk belonging to the Court, they thought he might well be 
ſued by that Name. And accozdingliy oꝛdered a Reſpondeas 


Ouſter. 
Anonymus. 
How far the R. Acherley moved foz Liberty to rejoſn double, as being 
Court will within the Equity of the At, which allows pleading dou⸗ 


not give Li- ble. But the Court ſatd, that they thought, this would be 
berry ©o.7%- tntirely tnconventent, and out of the Reaſon of the AZ; and 


join dose therefoze refuſed it. 


The King and Clendon, 


How far of was an Jnfo2zmation, that had been granted againſt 
Court will the Defendant fo} beating one Captain Berg who wag a 
Labenz bet Piſoner of his, tn a very unmerciful Manner. Jn laving the 
the Informa. FAR in the Jnfozmatton there was a Doubt conceived, whether 
tion may be ft ſhould have been charged ro have been committed in London 02 
amended, by in Middleſex ; becauſe Part of the Douſe, where it was done, ſtood 
— — in one County and Part in the other; and it was uncertain, whe- 
mo Amend- ther that Part of it, where the Fact was done, was in the one Coun- 
«mount to ty 02 in the other. {However at laſt they thought pzoper to lay it 
ehanging tho II London, and accopdingly the Cauſe was carried down to 
Venue. Trial. But upon farther Enquiry they were tarisfied, it was 
in Middleſex, and thcrefoze would not go on to Trial at that 
Time. Upon which M2. Theede moved now, that the Jnfoz- 


mation mtght be amended in this Reſpeit by laying the Fact in 
4 Middleſex. 


* 
« ac SD ad xo a r — 8 


* 
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Middleſex. The Chief Juſtice ſaid, he has known Inkozmations 
often amended after the Cauſe carried down to Trial; and 
therekoze made a Rule to ſhew Cauſe. But afterwards if was 
diſcharged ; 1 ſaid, if this Motion was allowed, they 
(ould change the Venue. 


Young and Cain, 


O® Rule to ſhew Cauſe, why an Attachment ſhould not How far the 
0 


o againſt one Popham and others, fo2 reſcuing the De» Court vill 


fendant, who was arreſted upon a Non omittas, which ran into 
the Town of Bridgwater, and at the ſame Time afferting 
that no ſuch P2oceſs would run there; 2. Strange fald, that 
he ſhould ſubmtt it, that this Motion was not proper, barelp 
upon account of the Reſcous, till that ſhould be returned. 
De did agree, that theſe Mottons have ſome Pears ago been 
granted without ſuch Return; but in Salk. 546. and in the Caſe 
of Sheder and Holt, Mich. 9 Geo. 1. it was held they might not, 
where the Reſcous is ſuppoſed to be upon mean Pioceſs. And 
in the Caſe of Grinley and Fouſter, Hill. 11 Geo. 1. it was ſettled 
upon Debate. Then as to the Cozds, that were ſuppoſed 
to be ſpoke at that Time, ik they ſhould be thought a Con- 
tempt, and to the Attachment applied fo2 upon that account, 
he ſaid, they were poſitively dented. Dy. Fazakerly on the other 
Side, faid, that he ſubmitted it, that it would be a Matter 
greatly inconventent, to require in all Caſes a Return of a 
eſcous ; fo2 if an Akion ſhould be brought fo2 a falſe Return, 
in ſuch Caſe the Sheriff's Batliffs could not be MUitneſſes foz the 
Sheriff to ſuppozt his Return; becauſe they all give Security 
to him; and in the Event it yp happen that tuch Security 
wou Id be fable, The Chief Juſtice ſald, that whatever might 
be rr to be the Inconventience of requiring a Return of the 
Relcoug in theſe Caſes, the Law was certainly ſo ſettled, and 


was not from departing from it. De ſaid farther that he knew, 


the anttent ]JIzatice was ſo too; and in ſuch Caſe there is al- 
ways a (mall ſettled Fine of courſe ſet upon the ſuppoſed Re- 
couſers. And Judge Page ſatd, an Attachment is many Times 
granted foz not paping it. Then as to the ſuppoſed Miſchtef 
to the Sheriff of 1x this, he ſaid, it was well known, 
there are generally Batliffs Followers pzeſent upon an Ar- 
reſt, who may be good CUitneſſes fo2 the Sheriff, though the 
Batiliffs themſelves may not. In the Erchequer, he ſatd, he 
did agree, the JPzaTice was not to require this; and there the 
Coturle ts only to make a Rule to ſhew Cauſe, where there 1g 
no ſuch Return, and to make the Rule abſolute direcly, where 
there 18. Then as to the Co2ds, he ſaid, it they were not de⸗ 
med, he ſhould not have been fo2 granting an attachment; be- 
cauſe they are only Aſſcrtions of a Puvilege belonging to the 
JParties, But as they were dented, the Court _ clearly 
the Attachment ought not to go. And accozdingly the Rule 
uas dilchaͤrged. 


The 


not grant an 
Attachment 
for a Rei- 


— r—_— 
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The King and Abel. 


What ſhall Hls was a Convifion againſt the Defendant upon a 
— 2 Statute made 12 Geo. 1. fo) not accounting ag Collecto: 
en of a Turn-Ptke. And the Exception taken to it by Mz. Fa- 


Tn de Zakerly was, that it does not appear by the Evidence, as let 
ad.  FCozth in the Convitton, that the Witneſſes ſwoze the Defen- 


dant to be Colledoz. He did agree, that this was charged in the 
Infozmatſon, and that in the Concluſion it is ſatd, ſuper quo, 
and the Infozmatton. being read to the Defendant, and he 
bearing what was ſafd, Nil dicit; which might ſeem to ſupply 
the Defeit of the Evidence being not ſet fozth moze fully. 
Tut he inſiſted, {t could not; fo2 that no Jntentment ſhafl be 
nilowed tn a Matter of this Nature. The Chicf Juſtice laid, 
{f it had been averred, that the Defendatit confeſſed the Fai as 
let forth in the Infozmatton, that would have ſupplied the De⸗ 
keck in letting out the Evutdence ; vecaiſe when the Party has 
confeſſed the Fa, all other Eutdence 6 unneceſſary. But a 
Nil dicit fs only a not contra "ung which ts not fuffictent ok 
itſelf, and therefoze the ſetting fo d. that there was Evidence 
iven,, was neceſſary. Accozvingly the Court made a Rule 
02 qualſhing the Convitton Nifi Cauſa within a (Week, 


Anonymus. 


How far the QErjeant Baynes Moved fo2 an Jnfo2mation againſ> Sir John 
Court will Shaw, a Juſtice of Peace fo2 the County of Kent, fog return- 
| bps up a Convitton contrary to rhe Truth. Chis was a 
geind « Ju- Conviction fo; Rilling a Hare without a Qualification ; the 
ſtico oſ Peace Conviition, he ſatd, was made on the Evidence of one Mann, 
for making ha was [tkewiſe the Inkozmer, and one Motety of the Pe⸗ 
an vndue. , nalty is given to him, the other to the Pogz of the Pariſh; but, 
Convidion Decauſe Dir John was unwilling that Part of the Penalty 

ſhould appear to have been given to the CUttneſs, he returned 

in the Convi#ton one Cox to be Inkozmer. And upon this the 


Vide poſt Court made a Rule to ſhew Cauſe, 


| Harriſon and Mitchel. 


Vide ante M Fazakerly came now to ſhew Catiſe ; and ſald, that he 
| did agree, in general, the Rule was as has been latd 
down in the Conſtruction upon the Statute of H. 8. but that 
Rule was intirely founded upon this, that when the O2dinary 
pou made his Cleftton, which of the Parties he will grant 

he Udminiſtration to, he ſhall not afterwards depart from it. 
But in the petent Tate the Fat was, that he had not an 
Oppoztuntty of making his Elefton, the State of the Cafe 
being untruly laid befoze him by the Aſtidavir of M2, Harriſon. 
Foz he had rep2eſented the Caſe to be, that Mz. Welden died 
a Vatcheloz. Cibercas My. Fazakerly latd, that bc bad on 


4 
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Aafivavit now to pꝛoduce, to ſhew that M9). Harriſon muſt have 
known M. Welden was married to the Defendant, notwith⸗ 
ſtanding the other Side were pleaſed. to give her the Mame 
of Mitchel in the Rule, that they diew up fo2 ſhewing Cauſe 
fo? the Prohibition. M2. Reeves on the other Side argued, and 
ſatd, that he belteved the Fact was intirely different from what 
it was laid to be by the Affidavit, that has been read; and 
therefoze he hoped, he ſhould be allowed Time to anſwer it. 
But he obſerved, if the Fat was even as it is alledged to be 
pet fill the Pzohjbition ought to ftand ; fo} in_all Caſes of 
granting Admintſtration there is a general Citation, that goes 
out and is ſuck up * the Royal Exchange to require all 
2 to come in, that are any Taps intereſted. The Court 
cclared themſelves to be unanimous, that it was inttrelp a- 
gainſt the JP2aftice of the Court, when a Rule is ſhewn Cauſe 
upon, to allow ſubſequent Afﬀidavits to be filed by the Party 
obtaining it. But as to the Paincipal Queſtion the Court 
were divided in their Optntons. The Chief Justice and Judge 
Page thought, that the Rule ſhould be diſcharged ; fo2 that 
the Ozdinarp had not had an Oppoztuntty of making bis E- 
leitton. But Judge Probyn and Judge Lee ſatd, that they doubt- 
ed, whether this Caſe any Thing differed from that of Sir 
George Sands, which was quoted upon or kozmer Argument. 
Foz they ſa(d, they believed, there muſt have been an Amda⸗ 
vit in that Caſe, made by the 4 requeſting the Admint⸗ 
ſtration, that the Deceaſed died leaving no Widow. And thts 
they took to be the Pꝛackice of the Eccleſlaſtical Court. Ac- 
— 4. the Court ſald, that it might be Weber to inquire 
farther into that Caſe, And therefoze the Rule was inlarged. 


Dr. Bently and The Biſhop of Ely. 


HE Chief Juſtice delivered now the Reſolutfon of the Vide ante 
Court, and ſaid, that the ſingle Queſtfon was, whether _ 1. 192, 
upon this Recozd the Pꝛohlbition ought to ſtand. The Ti. 368, 451. 


tation, he obſerved, was as Special Uiſito2z over the Maſter , 
fo2 the Mozds of it were, You Richard Bentley, Doctor of Di- 
vinity, are required to appear before me, Thomas, Lord Biſhop of 
Ely, Viſitor, ſpecially authoriſed by the goth Statute of Queen Eliza- 
beth, given to Trinity College, and eng me to examine and 
correct the Behaviour of the Maſter. ut, he ſatd, upon this Re- 
tod the Biſhop of Ely ſubſiſts general Uſſitoz over the whole 
College op the Statute of Edw. 6. and therefoze the Citation 18 
founded qo 1 The Court would not pzonounce their Judg- 
ment, how for Queen Elizabeth had it in her Power 2 the 
Conſent of the College to controul the Biſhop's Power o . 
ſitation; but this they did determine, that, (f che dad ſuch 
Power, ſhe did not make Ciſe of it. Foz the Intent of this 
Statute of 40 Eliz. evidently was to leave the Biſhop's Power 


of Ciſitation at Large over the whole College, as it was by 
the Statute of Edw. 6. and only to give ſome Directions as 

to the Exerciſe of it, particularly relating to the Maſter. Foz 
which Reaſon the unanimous © pinion of the Tourt was, that 


Vor. II upon 


* 
— 


* 
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upon this Recozd the zohibition ought to ſtand, But in 
* \ erm after, the Judgment was reverſed by the Houſe 
of Lo2vs. | 


Walker and —— 


How for the R, Parker moved, that the Sheriff of Glouceſter might an- 
Court will ſwer the Matters of an Aﬀidavit, foz taking Goods to 
not puniſh « the Clalue of an erceſſive Sum in Levying an Execution of a 
Sher or Call Clalue, But Judge Page (aſd, be has known theſe Po. 
caving iow. tions often refuſed, and the Reaſon the Court has always given 
ſive Value ih theſe Caſes 1s 4 the Defendant might have bought the 
under = Saods himſelf of the Sheriff, oz have got ſome Friend of — | 
Execution. tg have bought them fo2 him. Accozdingly the Court refuſed 


the Motion in the pꝛeſent Caſe. 


Fiſher and Hughes. 


atter coming on to be argued again, Judge Lee 
Vol. 1. 464. ſaid, that be believed, the Objeitton taken by M2. — 

might ot over, by confivering the lozds cetera premiſſa to 
relate to the other two Terms demiled; but yet he thought, the 
following Wlozds of the Judgment were much moze to be ob- 
jeted to; fo2 they are ſed querens fit in Miſericordia pro falſo cla- 
more ſuo verſus prefatum Willielmum Fiſher pro 282 Tenementis. 
But Pz. Fazakerly anſwered that Dbjettton this Tay, that the 
Umercement muſt be foz a CUlrong, done op the Plaintiff, rela- 
ting to held Tenements; and therefoze he ſubmitted it, the 
Judgment was well enough in this Reſpeft ltkewtſe. Accozd- 
ingly the Chief Juſtice with Judge Page and Pz. Juſtice Probyn, 
aftirmed the Judgment. 


Vide ante HIS 


Goodtitle and Pettoe. 


What ſhall I. an Czetment upon the Demiſe of one Thornton, a Clerdi# 
ho ſaid to be 1 was given ſoz the Plaintiff, ſibjet to the Opinion of the 
" _ 4 Taper 22 the following Caſe. One Angeloe Buck was leiſed 
land ſeiled ln Fee 0 4 jemiſſes in Queſtlon, and by Deed bearing Date 
to Uſes, the zoth 0 June, 170. cavenanted with Hockley and Elliot and 
their Peirs in Conſideration of the Love be boze to his CUife 

Anne Buck, and to make a 11 oviſion fo2 her in Caſe ſhe (ould 
ceiſed of the Niemals, lying in dhe Parith ot Galgant che 

| , Win e Pariſh of Guilford, to the 

Aſes following, vis. to «4 Ute of himſelf and his Wife for 2 

Lives and the Life of the longer Liver of them, and after their 

Deceaſe to the Uſe of the Heirs of the ſaid Angeloe Buck, on the 

Body of the ſaid Anne lawfully begotten, and then to the Uſe 

of ſuch Perſons as the ſaid Arne ſhould diſpaſe the ſame ; and 

for Want of ſuch Diſpoſition, then to H'illiam Thornton, the 

* and his Heirs, It was ſtated farthcr in the cn 

t 
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that Thornton wos Nephew to the ſaid Angeloe Buck; that 
Anne ſurvived her Husband without Iſſue of their two Bodies; 
and that after the Deceaſe of her ſatd Pugband, ſhe by CUrittong 
diſpoſed of the Pꝛemiſſes to the CIſe of Herſelf fo2 Life, the Re- 
mainder to Jones Malpeſs, who was her Siſter, under whom the 
Defenvant claimed. Anne died. And now the Queſtfon was, 
ö a whether Judgement ſhould be koz the Plaintiff, o2 fo2 the Defen- 
1 dant. Serjeant Darnel argued fo2 the Platntiff, and ſaid, he 
| ; ſhould ſubmit tt, that by the Rules of Law no Perſon can take 
| 5 Advantage of a Ale, raiſed by a Covenant to ſtand ſeiſed, unleſs 
| there is ſome Conſideration in the Deed ariſing from him. And 
to this Purpoſe is the ſecond Reſolution th Mildmay's Caſe 1 Re 
176. b. 1 Lev. 3o. and 2 * The Conſequence of which, he ſu 
mitted it, was, that the Dekendant could not claim under this 
Deed; koz there is no Conſideration in the Deed ariſing from 
her; and ſhe is in from the Covenantoz, and not from the 
AGlite. :. Marſh on the other Side ar ued, and ſubmitted it, 
; that the Conſtruiion of Uſes was the ſame with the Tonſtruc- 
. tion of Mills, to be governed accozding to the Intent of the 
: Parties, And ſo the Rule fs latd down fn Coke Lit. 49. a. 
and in Carth. 343. And, he ſaid, the Intent of the ]Iartte in thiss 
Caſe manifeſtly appcars, that the Ates ſhould be ratſed fo2 the 
Benefit of the CUife; and therefoze, he ſubmitted it, they well 
might. Then as to the CUlanting a Conſideration to raiſe the 
Ciſes in the 1 Caſe, there was a very good one; fog it ap- 
ory theſe Ales were to be raiſed fo2 the CUiife's Benefit. And 
. o this purpoſe he mentioned a Caſe out of Rolls Abridgment, 
| 783. De ſatd farther, that if there was any Meight in this Ob- 
jeftion, the Objeftton would equally hold agatni# the — — 
Title. Foz there is no Conſideration in the Deed ariſing from 
him. In the Caſe indeed it is ſtated, that he was of the Blood 
of the Covenantoz; but nothing of that is mentioned in the 
Deed; and how far an Averment of a Batter dehors would be 
00d in this Caſe, he has ſubmitted it to the Judgment of 
ourt. But beſides, if it had - —5 in the Deed; that he 
was of the Blood, that would no 
fo2 it is not mentioned in the Conſiderations of the Deed, k 


— * 1 — 4 
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ſaid likewiſe, that if this Power of the Wife was vold, that 
would be another Dbjeftton too againſt the Plaintifl's Title; fo} 
then it would be uncertain, when his Eſtate ſhould commence , 
and ſo is the Open, he ſaid, in — Caſe, 1 Rep. 134 
The Court inclined to think, that the Limitation of the Power 
to the ite was a void Limitation ; and ſatd, that they took it, 
the Diſtinckton was ſettled between a Covenant to ſtand ſeiſed, 
and other Conveyances; and that upon a Covenant to ſtand 
ſetſed, no Ciſes could be dzawn out of the wo but upon 
an erpꝛeſs Conſideration ariſing from the Party, ſo dzawin 

them out. But they all agreed, if the Remainder had been lt- 
mitted to the Whfe and her Þcirs, the Heirs might well take; 
fo2 in Judgment of Law, a Perſon's Heirs are included in the 


Perſon himſelf. And Judge Page (atd, he was of Opinion, if 
the Limitation had been to her and her Heirs, to be Diſpoſed of 


to ſuch Perſons as ſhe ſhould think pꝛoper, and ———— on 


have been ſufficient neither } | 
the P2omoting thoſe of his Blood was any Part of them. be 
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diſpoſed of the Ciſes to other mms thoſe Ales would have 
been well raiſed and dzawn out of the Covenantoz. Then as to 
the 1 Title, they ſaid, they did not think there was 
much Tieight in that Objeftion againſt it, in relation to the 
Time of its Commencement; but if the Limitatton of the 
Power was void, the Plaintiff's Eſtate would commence from 
the Death- of the — and TUife without Iſſue; and that 
the Caſe cited to ſuppozt the Objefton was, when conſidered 

really againſt it. Powever they ſald, there was a good deal of 
Weight in the other Objeton, relating to the TUant of a Con- 
ſideration. They did agree, if one of the Conſiderations in the 
Deed had been the Love and Aﬀetton to his Family, tho' it had 
not been averred in the Deed, that the Plaintiff was of his Fa- 
mtly, that might have been averred by Matter dehors, but the 

thought an Averment of both Matters, viz. that that was Par 

of the Conſideration, and that the Plaintiff was within that 
Conſideration, could hardly be admitted. However the Matter 
was 02dered to ſtand over. 


| Holt and Ward. 


M* Reeves now argued fo2 the | De ſald, the ſin- 
gle Dittculty * the Court to determine upon this Roe 
was, whether there is a ſuffictent Conſideration N 0 
found the P1omtiſe upon, which the Acton ts bzough fo), The 
Objetton againſt it has ariſen from the Infancy of the Plainri 
at the Time the Pzomiſe was made to her. But that Objetton 
be ſubmitted it, would not have a great deal of eight; inal⸗ 
much as the Pzomiſe made on the Part of the Inkant, which 
was the Foundation of the other, foz the Reaſons, which e 
ſhould offer, would, he hoped, appear, not to be votd, but only 
voldabie. And if that could be made out, he believed, the 
Counſel of the other Side would not contend, but it muſt be a 
ſufficient Conſideration. In ozder to ſhew then, that this Pꝛo⸗ 
miſe, made on the Part of the Infant was not votd, he appze⸗ 
bended, that there was this Diſtinton in the Law; that where 
the ÞP2omiſe is of ſuch a Mature, as to carry with it an Appear- 
ance of Benefit to the Infant, it is only voſdable ; where indeed 
it carries with it an ppearance of R bb n to the Inkant, it is 
abſolutely void. Foz this Reaſon he did agree, that in the Caſe 
of Barker and Medlicoat, Trin. 9 Anne, at Niſi prius, 1 — Thief 
Juſtice Holt wag of $4" that an Infant — 4 by ng Tro- 
ver fo} Money won of him at plap and the Receipt of the Mo- 
ney was a Converſion. That Acton indeed was an Aſſumpſir, 
and Lozd Holt was of Opinion, that ſuch Acton would not lie 
fo} the Poney z accozdingly the Infant was there nonſuited. 
Do he agreed, if a Leaſe (is made by an Jnfant without reſer- 
bing any Rent, the Leaſe is void. And to this Purpoſe is 
3, Cro. 220. But if a Leaſe is made by an Infant, reſerving Rent, 
this is held in 1 Cro. 306. to be only voldable. Do in 2 Cro. 320. 
a Reſervation of Rent upon a Leaſe made to an Jnfant is ad- 
judged to be the. ſame. pe obſerved, that upon a tozmer Argu- 
ment or this Caſe, a Diltintton was offered to be made & he 

entle- 
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f Gentlemen that argued fo? the Defendant, between Contracts 


mile into Execution; ſhe has requeſted t 
her; and he has refuſed. Serfeant Eyres ſpoke on the other 


erceutozy and Contracs executed. And they did agree, it an 
Inkant carries his Pꝛomiſe lnto Execution, that may be a good 
Foundation foz him to make the other Party carry his into 
Execution ltkewtſe. But he ſubmitted it, that that Diſtindton 
could not be maintained; fo2 if the Pꝛomiſe made on the Part 
of the Infant is void, it is. {mpoſſible the carrying ſuch P20- 
mile into Execution can ſignify any Thing. And if the Pꝛomiſe 
ts voldable only, the Party, to whom it is made, ſhall not ren- 
der it incſfetual; the Infant Himſelf only can do that; and to 
this Purpoſe he relied upon Sid. 41. which he apprehended to be 
an Authozity full tn Point foz him. But beſides, in the pzeſent 


Calc, he obſerved, it was impoſſible tn the Nature of the Ching. 


that the Infant ſhould have carried her ]2omiſe ſtritly into Ex- 
ccutlon, to intitle her to a Remedy againſt the Defendant fo? a 
Beach of his. Fo? then ſhe muſt have married him, which would 
have been a Perfozmance of the Pꝛomiſe on both Sides. ow⸗ 
ever ſhe has done as much as was in her 1 to carry her Pꝛo⸗ 

e Dekendant to marry 


Side, but ſecmed not to be able to anſwer theſe Arguments. 
Accozdingly the Court ozdered this Matter to ſtand farther over, Vide 
without delivering any Opinton themſelves, * 


The King and The Inhabitants of Luthborough. 


N a Preſentment fo2 a Nuſance, Hz. Abney moved on Behalf Wh«tThings 
of the P2oſeeuto? to have a Giew, and likewiſe that a Rule — 
might be entred into by Conſent, that no Advantage ſhould be d. dane wich 
taken on the CTrtal of this Pieſentment at the Altes of any the Conſenc 
Tefe in it fo2 CUant of Fozm oz Subſtance. The Court ſatd, of Parties. 
that the Atew muſt certainly be granted. But they thought, it 
was very ertraozbinary to bind the Judge of Aſſiſe by the laſt 
2art of the Rule, tho' it was even by Conſent, However at 


«ſt they made that Matter Part of the Rule likewiſe. 


Gordon and Martin. 


s HIS was an Indebitatus Aſſumpſit upon u Pꝛamiſe made by Ho» he 
the Ockendant to pay the Plaintift zool. io; Wozk and La- Je 
bour done fo2 hum. Aud upon the Evidence the Fait came out to agumphc 
be, that the Detendant's Bzother employed the Plaintiff to (elf will lie. 
a conſiderable Eſtate fo him tn Ireland, and that the Plaintiff's 
Livelihood was to do Buſineſs of that Nature. Accozdingly 

the Plaintiff attended the Earl of Shelburn teveral Times in lay- 

ing bekoze bim a P2opoſal of this Eſtate, and tn bargaining 

with him about it. WhiIff this Tranſafton was depending, the 
Dttendant himſelf wut a Letter to the Plaintiff in the folſow- 

ing CGozds. My Brother deſires to treat with Lord Shelburn for ſel- 


ling him the late Mr. Bagnall's Eſtate in Ircland, and if he goes on with 


the Purchaſe, you may depend upon a handſome Gratuity from my Bro- 
ther; which, I aſſure and promiſe you, ſhall not be leſs than 300 /. 
Vor. II. E There 


Laa bet. 
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There was a Poſtſcript to the following Purpoſe ; My Intention 
is that the Money ſhall be paid you upon executing the Writings, The 
lointiff afterwards concluded the Purchate. And upon this 
vidence the Jury gave a Gerdick kor him fo2 the zool. And 
now he! age moved fo a new Trial; in rhe firſt Place, foz 


that the Defendant appears only to have tranſaied by Authozity 
from 5 Bzother; and in the next Place, admitting an Action 
would lie againſt the Defendant, a general Iadeditatus Aſſumpſit 
could not poſſibly, The Court was of a different Opinion as to 
both Points. They ſaid, they thought ft clear, that no Afton 
could lie upon this Pꝛomiſe agatnſt the Defendant's Brother; 
becauſe it by no Means appears, that the Oefendant had an 
+ Authozity from him to wzite this Letter, by which the Pꝛomiſe 
was made. But the Defendant htmſelf muſt certainiy be bound 
to 1 it; fo2 he has erp2eſly undertaken, that the Pꝛomiſe 
| be Cn. They ſaid too, that they thought the 
nt(f had declared againſt the Defendant in a pzoper Man- 
ner. De has declared fo} zool. pꝛomiſed by the Defendant, fo2 
oz and Labour done foz him. The CUozk and Labour was 
done II at bis Requeſt; and — that upon the Mat⸗ 
ter is Mozk and Labour done fo2 htmlelf. Accozdingly the 
Court refuſed to grant a new Trial. 


Smith and Jones. 


What Words I* an Adton of Slander the Plaintiff declared, that he was 
—— a Timber Merchant, and that the Defendant, ſpeaking of 
———_ bim in his Clay of Trade, ſaid, He is a Rogue and a Villain, 
aTradeiman, he has cheated me of 14]. Serjcant Glide moved now in Arreſt of 
Judgment, that theſe (lows were not adtonable. But Serjeant 
Chapel on the other Side cited a Caſe out of 1 Roll's Abridgment 62. 
tn Point. Accozdingiy the Court gave Judgment fo2 the 
ntiff. : | 


Woolaſton and Walker. 


Vide Vol. 1. 12 Matter coming now on to be argued by M2. Denniſon 
423, 467. on the Part of the Plaintiff, and b 505 Peere Williams on 
the Part of the Defendant, the Chief Juſtice with Judge Page 

and Judge Probyn Declared thctr Opinions to be, that this Caſe of 
Avminiſtration, Pendente Lite concerning the Jzobate of a Will, 

was cf the ſame Nature with the Common Caſes of Admint- 

firatton, durante minore Zrate, & durante Abſentia. They did in⸗ 

deed think, that none of them were within the Deſign of the 

Dtatute relating to Adumniniſtrattons ; but that they were 

nereflary ſometimes to be allowed of. And as to the Caſe 

in Carth. they (atd, the Court did not give Judgment in it. But 
Judge Lee ſaid, that his Opimon was at p2eſent different; and 
44 that this Cate might in Reafon differ from the others. 
—_ the others the Adminiſfratfon ts always granted cum 
Teſtamento annexo, and it is upon the Matter the lame Caſe, me 
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the Deceaſed had declared, that he would have no ＋— 
fu; ſuch a Time; but in.th Ss Cale the Adminiſtration canno 

be granted ſo; fo2 the Diſpute is, whethtr there is a CUtll 
0210; and ro grant Adminiſtration! with the CUI annered, 

would be to affirm that there was one. Do likewiſe it is 

wong to grant Adminiſtratlon without the UII , {01 that is 

to affirm, that there is no Ml. Fo! w n thought, 

no ſuch Adminiſtration ought to be granted ot all; accoding to 
the Caſe in Car. which has been cited. Accozdingly the Court vide pott 
o2dcred this Matter to ſtand over again. 


Harriſon and Mitchell. 


H1S Mattet coming on again, By. Robinſon obletved, that Vide ante 

the Avavit provucey on ſhewing Cauſe was not titled 

in anp Cauſe ; and therefoze it ought not to have deen read; 

and as to what might de fad, tha this Oban n ſheuld have 

deen made at the Time the other Sive came to. ew Taue, he 

took Notice, that they had no Coptes of oi q 8 vit ot 15 
c ? 8 


5 


Obſervation upon it. 997, Sttange on 

there was the ſame Odſeckſon to be made to the Aſidavits, 

were produced at the Time of the fit Motion fo2 the Pꝛobibi⸗ 

tion. They were not titled in any Canſe op they ought to 
ke 


Time; and therefoze they wette not pre | 
t her Side ſaid, 5 — 


have been ſo; becauſe it is , that Gaggerion is fi- 
led upon Reco2d befoze that Motion; and indeed, ftriitly ſpeak⸗ 
ing, a Piohlbitton cannot be moved fo? without if. Accozding! 
the Court diſcharged the Rufes that had been made on bot 
Sides ; and ozdered the Pꝛohlbttion to be moved fo2 de novo. 


Chaſe and Slaughter. 


PON a Utit ot Erro on a Judgment in the Palace-Court, What ſhell 
M2. Agar took an 222 to the Platnt, that it was not — 
alledged in it, that the Caute of Acton atoſe within the Jurif- 5972 
dition. Tn the Declaration he did agree it was; but the Plaint rior Court. 
is in the Nature of an + and therefoe it ought to have 
deen alledged there ltkewile. But 997. Benny on the other Side 
obſerved, that the Fozm of all the Reco2vs out of the Palace⸗ 
Court are the ſame with this; and in Saund. 87. it is ſo in 
a Ulrit of Erro upon a Judgment in the Court of Briſtol. The 
Court ſaid likewiſe, that the Plaint it ſelf is not ſent up upon 
a Writ of Erro?; but only a ſhozt Recital of it; and acco2y- 
ingly the Judgment was affirmed. | 


Hodington 
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Hodington and Pinkard. 


_ wg R. Fazakerly moved, that the Sheriff might have Liberty 
Low itt wer to amend his Return. Be ſtated the Caſe to be, that the 
relieve in Plalntiff together with A. had two Judgments againſt another, 
Caſe of an AND ſued out each of them ſeveral CUrits of Execution; that 
— — both of theſe TUrits were delivered to the Sheriff the ſame 
bur ane Day; but that the Plaintiff's Writ came to the Sheriff's 
his Remedy bands firſt, The Sheriff upon this made out a TUarrant to 
in Equicy, hs Batliff to levy the Money upon both of them; but there be⸗ 
ng not Goods — * belonging to the Party, on whoſe Eſtate 
the Execution was levied to ſatisfy the CUhole of both Do⸗ 
mands, A. p2opoſed to the Sheriff, that if be would ſattsfy the 
Whole of his Demand, he would tndempnify him, which ac- 
coꝛdingly was done; and the rematning Part of the Money was 
delivered to the Plaintiff to ſatisfy as much of his Demand, as 
it could RU, and a Return made of Nulla bona as to the reſt. 

The Plaintiff afterwarvs commenced an Acton againſt the She- 
riff fo; this falſe Return, — that his Execution ought to 
have been firſt ſatisfied wholly. And upon that the Sheriff got 
the Money back again from A. to pay the Plaintiff, and delt- 
vered bim up his Bond of Indemntty. A Commiſſion of Bank- 
4 was afterwards taken out againſt the ſame Perſon, who 
ha had the two Judgments recovered agalnſt him, which over- 
reached both Erecutions. And upon this A. applled now to the 
Court, that the Return of Fieri feci, which was made as to 
him, might be reftified, and made acco2ding to what in Truth it 
ought to have been; in onder that he might come in as a Credi- 
to) under the Commiſſion, The Court ſaid, that they had ne⸗ 
ver given Relief in a Caſe of this Nature, where the Inte⸗ 
reſt of Strangers is to be affetted; and therefoze left him to 


bis Remedy in Cquity. 


| The King and Theede. 


1 His was a Convidion made by two Juſticeg upon the Sta- 
nor belnid tute of +1 Geo. 1. relating to the better making of Can- 
Convidlon dles; and fo2 that Purpoſe pzovides, that all Callow Chand⸗ 
lers ſhall give Motice in Writing of the Number of Candles, 
of the Number of Sticks and of the J2umber of Courſes, 
which they intend to make; and this J2:rtice 1s appointed to be 
given to certain Officers fo many Days befoze the making. The 
Inkopmation then, which was taken betoze the Juſtices ſet fozth, 
that the Defendant had not given this Notice either of the 
J2umber of Candles, of the Number of Sttcks, 02 of the 
Number of Courſes; and thereupon the Convieion concluded, 
that this Fat was fully and duly p2oved befoze the Juſtices; 
— which he was ordered to pay the Penalty of 20 l. and a 
Aarrant iſſued out fo? this Purpoſc. Che Ockenvant upon 
thts appealed to the next General Quarter Semons; the Ju- 
ſtices there were in Doubt, whether they had Jurtodiston = | 

4 the 
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the Appeal; however the Convictton was filed, and nothing moze 
at that Time done. At the Seſſions after the Juſtices conſt» 
dered of this Matter again, and then upon Debate were of Opt- 
non they ought to go on upon it. 3 op Ip at laſt they aualh- 
ed this Convitfon. The Fozm of which Ozder was; whereas 
an Appeal has been made unto us from a Convitton, Ozder oz 
(Uarrant of two Juſtices made upon the Statute that has been 
mentioned; and it being made known unto us by the Dath of 
one CUitnefs, that the Defendant did give Notice to the proper 
Officer of the Mumber of Courſes of his Candles in Banner 
as the Statute dire#s; e do therefoze ſet aſide the Convitton, 
and 02der it to be null and vold. Apon this a Certiorari was 
awarded to remove up both Ozders; and now upon the Return 
the Attoznep General argued on the Behalf of the Pyoſecuto? 

and pzaped, that the Ozder of SeMſons, quaſhing the Oder of 
two Juſtices, might be quaſhed itſelf, and that the Ozder of 
two Juſtices might be confirmed. De ſad, the pztincipal Quc⸗ 
ſtlon fo2 the Conſideration of the Court would be; whether the 
Appeal to the Seflivns was good. The Co2ds of the dd, upon 
which the Conviition was founded, are, that the Fine (hall be 
recovered in the (ame Manner, as any Part of the Redenue oz 
Exciſe is by any of the Statutes now in Being appointed to 
be recovered, And therefoze it muſt be inquired into, whether 
an Appeal lies in thoſe Caſes oz not. Now ag to that, he ob- 
ſerved, that the Statute of 12 Car. 2. c. 23. was the firſt.Sta- 
tute, which mentions the Duty of Exciſe, it ſpeaks only of Ale 


and other Liquo2s; and indeed this is the only Statute, becker. ; 


ly relating to the Exciſe. There are, it is true, other Sta- 
tutes, as 6 Geo. c. 2r. which put a Duty upon Malt and Hides; 
and that Duty is under the Management of the Commiſſioners 
of Exciſe ; but ſtill the Duties of Exciſe are pzoperly underſtood 
only of (ſuch Duties relating to Liquozs, which are ſettled by 
that general Statute of 12 Car. 2. c. 23. that has been befo2e- 
mentioned, That Statute gave Un Duties to that Ring foz 

is Life; and the Statute nert fol mg = ſettled them as a 

evenue of the Crown koz ever in the Room of thoſe burden- 
ſome Tenures, which were the pzincipal Part of the Ring's Re- 
venue bekoze. But no Appeal is given by the Stat. of 12 Car. 2. 
c. 23. 02 that of 12 Car. a. c. 24 from a Convitton of two Ju- 
ſtices. De did agree, that the Stat, of 6 Geo. c. 21. did give an 
Uppeal; but that is confined only to thoſe other Duties, that 
are under 190 Management of the Commiſſioners of Excite 
and are no Part of the Duties of Ercile itſelf. And ſo there is 


"thc ſame Diſtindion made between theſe two Sozts of Duties 


by the Stat. of 1 Geo. 2. Seſſ. 2. Pe then obſerved, that there 
was nothing done upon y Appeal the firſt SeMons, no2 any 
Adjournment appears to have been entred fo2 the farther conſt» 
dering = Matter on this Appeal; and therefoze, he ſubmitted 
it, whether this could be ſald to be a ſuffictent Appealing to the 
nert Quarter-Sefſions within the Meaning of the At. Pe took 
Notice farther, that the Appeal is bad in Point of Fozm; fo? it 
is from a Conbitton, Order oz Warrant, which is not certain. 
M1. Pilſworth on the other Side argued, and ſubmitted it, that 


this Appeal was well maintatuable even by the Stat. of 12 Car. 2. 


c. 24. 
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to ommimoners of A 
ommiMoners and 
ſt allows likewiſe of Appeals to t 
97 2 of the Syb-CommiMoners; and therefoze that 
lauſe muſt in all Reaſon be underſfood to allow of Appeals 
from Convi#tons of two Juſtices; ſince their Jurisditſon ariſes 
om this ſame Seckion. Pe obſerved farther, that it was well 
nown, there were no Sub-CommiMioners at this Day; he 
ſa(d too, he belſeved, there never were y appointed; and yet 
it is cert n, there were Appeals to the Quarter-SeMſons ſoon 
after the making this Statute; koz the 15th of Car. 2. c. 11. ſet. 
19. provides a Remedy to pzevent Abuſes in them. So that if 
this is Fat, that there were no Sub-CommiMoners ever ap- 
pointed the appeals muſt have been from the Convittons of the 
wo Jufttces, But if the Appeal in the pzeſent Caſe could not 
be maintained from this Statute, he ſubmitted it, it well might 
within the Stat. of 6 Geo. that has been mentioned. The Mean⸗ 
ing of the Wlozd Exciſe has indeed been confined by the re 
General to the Duties upon Ale and Beer, and ſuch other Lt- 
quozs, as are Part of our bome Commodltles; but he appꝛe⸗ 
ended, that the Meaning of the CWlozd was general, and ex⸗ 
ended to all ſuch Þome-Commondities whatever, upon which 
the Parliament has thought p2zoper to lay a Duty; and is a 
did of an 1— ignifcation to Cuſtoms, w 101 are Du- 
ties lald upon Goods of a intþi Gzowth. Tf the Clozd Exciſe 


then was fo be underſtood in this Senſe; oz ik the Duties upon 


Malt and Htdes were to be conſidered as Part of the King's Re- 
venue 0! rciſe, it follows, that an Appeal does lie in the ze⸗ 
ſent Caſe fo in Caſe of Convittſons foz not paying the Ou- 
ties upon Malt and Þſdeg, it is erp2eſly 


g oven by the Statute 
of 6 Geo. c 2r. fed. 10. Then as to the Objeton, ko there be- 
ing nothing done upon the Appeal at the firſt Sefons, he ſatd, 
the Appeal was filed then; and ſo it appears by the Recozd 
which is (ent up; and that, he appzehended, was a ſufficten 
bzinging of it within the Praning of the At. And as to the 
CIncertatinty of the Mozds in the Appeal, he ſubmitted it, they 
were ſtiffictently certain; and that the Meaning of it ſhall be, 
that the Party 4 ＋—” — from the Convitton, and likewiſe the 
©1der o; Warrant made upon it. pe then * Yy" to the D}- 
der of the two Juſtſces, as being inkozmal; fo2 that the Aa, 
upon which it was made, p2oviſdes, that the Party ſhall be con- 
vicked only upon bis own Conkemon. 1 — Oath of one 02 moze, 
credible Citnefſes, and in the Convictton of the two Juſtices, 
it is not ſald in what Way he was convf#ed, only in general, 
that the Fat was fully and duly proved upon the Dekendant. 
Ve ſaid, foz any Thing that appears, the Inkozmer himſelf 
might have given the Juſtices what they thought full Þ2oof; 
but that, he appzehended, was not ſuftictent. The A koznep 
General in his Reply, chiefly took Notice of the Objefton, tha 
had been made to the 47 ©2der; and ſaid, he did agree, if 
it had appeared on the Face of the Convition, that the Infoz- 
mer had been the Witneſs, it would have been bad; as the In⸗ 
fozmer — is to have Part of the Penalty; and (o he e 


c. 24. The ziſt Sect. of that Statute 11 — of Appeals 

Flons made by the 
ot the Exciſe in London; 
e Quarter-Seſſlons from the 
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it was determined in the Caſe of The Queen ond Cobhall. But 
he ſubmitted it, the Court had neper gone ſo far, as to require 
it ſhould appear upon the Face of the ConviFion, that the ** 
fozmer was not the CUlitneſs. He Catd fikewile, that 
agree in dzawing up theſe Convi#fons the Depoſition of the Mit- 
neſſes 18 — drawn up at Length, and the Fat of the In⸗ 
fozmation generally ſet fozth to have been ſpecially pꝛobed; but 
he I it was never determined, but if it was only in 
genera 2 that the Truth of the Pzemiſſes was made to 
appear, that would be ſuffictent. The Court declared that there 
was no Dccaſion to enter into the Perits of the p2incipal Que- 
ſtion, whether an append would lie oz not in this Caſe; top they 
ſaid, they thought the Ozder of Seſſlons clearly bad upon an 
Exception taken to it by adge Page, fog its being only alledged, 
that the Defendant did give Notice to the Officer of the Müm⸗ 
ber of Courſes of his Candles, in Banner as the Statute di⸗ 
refts, without alledging, that he gave Notice of the Number of 
Sticks, oz of the Number of Candles, as the Statute re- 
quires, and as the ConviXton charges the Defendant with s- 
mitting to do. Accozdingly the Ozder upon the Appeal was 
uaſhed. As to the Erception to the 8 nal Over the 1 77 
uſtice and Judge Page ſuclined to be of nion, that the D2- 
der was good notwithſtanding. The Chief Juſtice mentioned a 
very ſtrong Caſe, which was that of The King and Sympſon, 
which he was of Counſel in, when he was Attoznep General in 
the Statute there, upon which the Defendant was convitted, re- 
uired, that there would be the Confeſion of the Party, oz t 
aths of Two oz moe credible (Uitneſſes to conv him; 
Defendant there was lummonepd to anſwer and did not attend; 
yet on was held to be a ſufficient ConfeMon within the Bean- 
ing of the act. And as to its being requeſtee, that it ſhould ap- 
pear, that the Jnfozmer was not the CWitneſs, they believed, 
that was never held; Judge Probyn and Judge Lee were of a 
different Opinion; and ſaid, that they took if to be regeln 
that ſo much ſhould be ſet out in the Convldton, as to matte it 
appear, that the Juſtices have gtven a right Judgment. Fo2 which 
eaſon Judge Lee ſald he beheved, it had been adjudged, that 
it muſt be let out, that the CUlitneffes were examined upon 
Dath; and that it will not be enough to fay, that full Pioof 
was made by Witneſſes. Acco2dingly the Court conceiving 
this to be a Matter of conliderable Doubt, they ſatd, they 
would conſider of it moze fully befoze they gave their Opinions. vide pot 


The King and Bently. 


U PON a Return being made to a Habeas Corpus directed to the The Certain- 
Defendant, Keeper of the Gaol of Norwich, the Attozney y required 
General moved, that the Puloner might have Judgment paſſed in « Return 
againſt him on the Stat. of 6 Geo. 21, 34. But the Court ob- ede 
ſerved upon the Return, that the Cauſes of the Commitment 
were not mentioned in it; and t * thought it not ſiffictent. 
pon which the Attozney General ſaiv, that there were no 
020s in the Habeas Corpus requiring this. The Court = = 
ought 
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8 115 this ſuch a Fault in the — as that they ought to 


quath it. But upon My), Maſterman's ſaying, that the Fozm of 
all theſe Habeas Corpus's are ſo, the Court committed the 10 
— N the Marſhalſca Pꝛiſon, and o2dered Pꝛecedents to be 
learch'd. 


Willing and Bourn. 


How far a N Rule to ſhew Cauſe, why the Defendant ould not be 
1 diſcharged out of Cuſtody, M. Strange (att, that the Fact 
eo ecaped was, that the Defendant had eſcaped by Bzeaking the King's 
reisen Bench uon, and befoze he was retaken had obtained a Oil 
charge from the Plaintiff, which was ſhewn to the Marſhal; the 

* Marſhal however had him retaken foz his Fees upon a freſh 


Iurſutt; and after that charged him in Cuſtody with a Decla- 


kation in a ſpectal Aitton upon the Caſe foz the Damage the 
Marſhal ſuffered in the Calls of the JÞ2ztſon being bzoke. Upon 
this State of the Caſe, My, Strange ſubmitted it, the Defen- 
dant was not intitſed to be diſcharged; but if he was, the 
Court would leave him to his ozdtnary Remedy. The Court 
however declared their Opinions to be, that the Marſhal had 
certainly no Authozity to retake the Defendant koz the Eſcape 
after the JIlatutiff had diſcharged him. Thep were likewtſe of 
Optnton, that the Marſhal had no Authoztty to retake him fo 
any Fees, that were due. Detaln him, they ſaid, foz his Fees, 
the Marſhal may certainly do, when he is le ally in his Cuſto- 
dy. But when he is once _— diſcharged out of his Cy- 
ſtody, the Marſhal is dziven to his Remedy by Wap of Ace- 
tion. Then as to the Acton, that was bzought by the Marſhal 
foz the Walls of his P2iſon being bzoke, they ſaid, he could not 
old him to ball without applying to a Judge. They obſerven 
irther, that as the Retaking was in itleff unjuſtifiable all the 
| 5 oceedings upon it muſt fall to the Gzound; and therefoze they 
ald, they would diſcharge htm even without finding common 
Bail. However the other Stde conſented to pay the Fees imme⸗ 
diately; accozdingly the Rule was dzawn UP y Conſent, that 
upon the Defendant's _ the Fees, the Kule ſhould be made 
abſolute fog diſcharging him out of Cuſtody, 


Harriſon and Mitchel. 


Vide ante A Dꝛohtibition had been moved fo2 de novo upon an Affidavit 
b. B, 15 of M2. Harriſon and his Wife, that they had no Knowledge 
of their Bzother's having been married; and a Rule obtained 
ko ſhewing Cauſe, why it ſhould not be granted. But the 
Court thought pzoper now to dilcharge it; to2 they ſald, it was 
doubtful to them, but Mz. Harriſon and his Lady did know 02 
han Reaſon to belteve, that thetr Bzother was married. Any 


this Fat ought to be cleared up, not befoze the Tone but be⸗ 


foze the Ozdinary. They did agree, it Mz. Harriſon and his La- 


dy had no Reaſon to have imaͤgined, that their Bzother was 
married, they were fully juſtified tn maktng that Amdavit wg” 
; the 
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the ©2vinary, which they did Wund though the Fa# had after- 
wards come out, that their Bzother was married, this Court 
would not have fuffered the Ozdinary to have conſidered again 
about 44 the Admintſtration; but t r ſhould 
certainly have food. But where-ever thts Court das the leaſt 
Suſpicion of the Party's believing, o2 having Reaſon to believe 

that the Deceaſed was married, and notwithſtanding this t 
arty makes ſuch an Affidavit as in the pyeſent Caſe, the ©}- 
inary ſhall have Liberty to inqufre whether there was a De⸗ 
ceit put upon him oz not. De ſhall be the _ of that Fat. 
And if upon the CTlhole he is of Opinton, that there was a De- 
ceit put upon him, he ſhall have it in his Power to grant the 
Adminiſtration de novo; but ik he is of Opinton, that there was 
no Deceit put upon him, then indeed he (hall not be ſiffered ta 
m_ it de novo. As to the Caſe of Sir George Sands, they 
aid, it was moze fully repozted in Keble; but by no Means 
comes up to this Caſe ; fo? here there was not ſo much as a 
Citation to allow the ſuppoſed Widow to come in. And they 
thought the Caſe in 1 Lev. 30s. fully ju 0 0 e pzeſent Re- 
20hibitton was diſ⸗ 


charged. 


Coſſet and Freeman. 


M* Kettleby moved fo2 Coſts fo2 not going on to Trial; What hall 


he did agree, that the Plaintiff had given a Counter- 
mand; but he kubmitted it, it was not in Time ; fo2 the Cauſe 


was let down koz the Sitt ng in London, and the Defendant's genere 
(Uittneſſes lived a conſiderable Diſtance in the Country ; not» Trial. 


p 
withſtanding which the Plaintiff had countermanded the Notice 
but two Days befoze the Time foi Trial. But the Court (ain, 
the ſtanding Rule was, where the Cauſe is laid in London, and 
ariſes out of it, there muſt be four Oays given foz the Counter- 
mand; but where the Cauſe is laid in London, and ariſes in it 

ere need only be two Days. Accozdingly this Caſe being, that 
the Cauſe of Adlon aroſe in London, where it was latd, the 


ountet mand was held to be regular; and the Motion refuſed. 


The King and Morrice. 


M. Reeves atgued now kfoz the Defendant, and ſald, that v ance 


be ſaid to be 
good Coun- 


the Counſel of the other Stde had agreed, that where = Vol. 1. 448. 


Evidence varies in a matertal Part from the Weclaratton, the 
Plaintiff cannot recover. But he ſubmitted it, the Caſes had 
* ſo far, as in ſome Inſtances to ſay, that the Plaintiff fatls 
n his 4 oof, th ug) 5 Cariance be not material. Co this 
Purpo e he cited the aſe of Courland and Hernigoe, Hill. 13 W. 3. 

hat Action was Debt upon Bond ſoz not perfozming an Award; 
the Defendant pleaded, no Award, the JPlaintiff replied, that 
there was one, and ſet it fozth in hæc verba. The Defendant in 
his Rejoinder demanded Oyer of the Award, and it appeared 


there were a few Clauſes in ff, but not material ones, omit. 
Vor. II. G - 
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ted in the Replication. Upon the Demurrer the Court were 
of Opinion, that when the Plaintiff took upon himſelf to (ct 
out the Award in hec verba, he ought to have ſet it fozth cr- 
aftly ag it was; and as he had not done that, the Court gave 
udgment againſt him, Do is 2 Lev. 85. to the ſame Purpoſe. 

ut be (nſiſfted farther, that the Clartance in this Cale was in 


the moſt material Place. Foz the Perſon's Name is omitted 


in the Warrant, againſt whom the Judgment was; and cer- 
tatnly that ought to have been inſerted to found a Warrant 


ko erecuting that Judgment. And as to the Caſes cited on the 


other Side, of the Name of a Gzanto2 being omitted in the 
granting Part of the Deed, and the like; thoſe were, where 
the Miſtake was in one and the ſame Jnſtrument ; and there 
one Part of the Deed might bp Conſtrudton explain the other. 
zut nothing of this can be ſald in the pzeſent Caſe. De ob- 
erved farther, that there was another Clartance, in that the 
Declaration had ſet fozth, that ſto much was recovered pro 
damnis, miſis & cuſtagiis, but in the Warrant pzoduced at the 
Trial, the Recovery was ſatd to be pro damnis only. De did agree, 
that this Objeckton had been ſpoke to bekoze, and the Court then 
ſeemed to over-rule it, by ſap ng, = Damnis was a Wo2D, that 
included the CUhole. zut he ſubmitted it, that the Court 
would conſider of that Objeton a little farther. The Court 
ſatd, that they were of Opinion, that in all reaſonable Ander⸗ 
ſtanding the Conſtrufton of the Warrant muſt be, that = 
Recovery was agatuſt Urker, and therefoze they thought the 


Evidence agreed well with the Declaration. Foz the Warrant 


ts not (cet fozth in hec verba, 8 the Subſtance of it. The 
Chief Juſtice faid likewiſe, that the Fieri facias was p2oved in 
Evidence, which had tn if the very Cozds of a Recovery a- 
atnſt Urket ; and when this Warrant was afterwards pzoved 
o be made out to the Batrliff in Purſuance of it; be thought it 
ood beyond Queſtton. The other Objeftton was not taken 
2otice uf by the Court. Accozdingly rep 02dered, that the 
Poſtea ſhould be deltvered to the Plaintiff, that he might enter 
up bis Judgment. j 


The King and Bentley. 


T HERE wag now a new Habeas Corpus filed, and the Cauſes 
of the Commitment returned. Upon which the Attoznep 


General ſaid, that the Pztſoner was convit#ed foz beating a 


Cuſtom-houſe Ocfcer within the Deſcription of the Statute of 
6 Geo. 21. 34. and that Sefton in the Statute pꝛovides, that ſuch 
Perſon ſhall be tranſpozted to his Majeſty's Plantations foz 
any Number of Pears, not exceeding ſeven, at the Diſcretion 
of the Judges. And therefoze he p2ayed the Judgment of the 
Court, J. Crowl on the other Side (aid, that Baron Carter 
tried the Puſoner fo2 this Dffence ; and therefoze he deſired, 
that one of the Judges of this Court would be pleaſed to ſpeak 
with him, and 1 from him the Nature of the Piiſoner's 
Oftcrice, The Court (aid, that that would be neceſſary ; and 
rn 02dered it to be done, Apon which the Attozney on 
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neral pꝛaped, that the Pziſoner might in the mean Time be 
committed to * fo2 that he had broke one Puſon and 
eſcaped already. The Court ſaid, the King's Bench Piiſon is 
a very weak one; and there are continual Complaints of its 
being b2oke, and Efcapes made out of it. Foz which Reaſon 
they 02dered him to Newgate. 


Anonymus. 


N Rule to ſhew Cauſe, why a CUrit of Erroz ſhould not ide ante 


be quaſhed, Mz. Strange ſaid, that the Exception which 
M2. Theed had taken to it, was, that it was teſted. this Term 
and returnable the nert, whereas there are fifteen Days within 
this Term from the Day of the Teſte, wherein it might have 


been returnable. But he obſerved, that the Rule of the Court 


was, that in this Term and in Hill. Term, wherever a CUrit 
of Erro? bears Teſte after the firſt Return within Term, (t may 
be returnable the Term after. And to this Purpoſe he had an 
4fdavit of the p2oper Dfficer. The Chſef Juſtice ſaid, that in 
the Cale of Shirley and Wright it was determined, that this 
was good in a Capias ad Satisfaciendum ; otherwiſe in mean Dꝛo- 


ceſs. And the Coutt in 171 obſerved, that they Pace de 
| 


it good in this Cale. But if it was not, the proper Place to 


apply fo2 Relief was the Court of Chancery, and not this 


ourt. 


Hepworth and Pullen. 


' A Rule had been made a few Days ago, that it ſhould be re- How for the 


ferred ta the Maſter, to inquire whether one of the Per⸗ 
ons, whoſe Name was put into the Batl-ptece, was pꝛiby to 


his 


whole 
ut upon the Court, and that Somebody had perſonated this 


Yan, whoſe Name is in the Batl-ptece, without his knowing 
any Thing of the Matter. Upon which M2. Cunningham moved, 
that his Name might be ſtruck out of it. And cited Cotron's 
Caſe, 2 Cro. 256. The Court ſatd, that befoze the Statute of 
21 Jac. 26. theſe Mottons were allowed. But ſince that Statute 
has made this Offence to be —— the Court has always re. 
fuſed them. To this Purpoſe the Chief Juſtice ſaid, he remem- 
bered the Caſe of Dod and Stackburn, Trin. 11 W. 3. the Name 
ok one Garbon was put in there as Ball; and in a Scire Facias 
againſt him, he lald this Fat our be the Court, that he was 


erſonated in giving Ball without his baving had any Rnow- 
edge of it; and yet the Court refuſed to relieve him. And to 


the ſame Purpoſe is 1 Ven. 301. Accozdingly the Rule of Re- 


ference was dilcharged. 


' Anony- 


re will 
not ſtrike a 
Perſon's 


eing Bail, oz not. And now on Motion fo2 the Maſter's Name out of 
Repozt, the aſter ſtated the Fact ſpectally ; but upon the e Bail- 
ſeemed inclined to thin , that there was an Impoſition eee 
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| $6 dodire®- Chapel had obtained a Rule a few Days ago to ſhe Caule, 
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Anonymus. 


Whom « Ve- T N a Mandamus to (wear in a Common Council man fo? the 
nice ie proper 1 CUlard of Great Wyver in the City of Norwich, Serjeant 


why the Venire ſhould not be directed to the Sheriff of the Coun- 
ty of Norfolk, upon an Affidavit, that the Sheriff of the City, 
and likewiſe the Cozoners, and Freemen who would be of the 
Jury, tn Caſe the Venire was direcked to an Officer within the 
City, were all Partſes intereſted in the Eleftton. And to ſhew 
tha Venires have been direcked in ſuch Caſe to the Sheriffs of 
the County at large, be cited Roll's Abridgment 597. The Caſe 
there is put, that an Tſſue ig to 77 . — there is ſuch a 
uſtom, ag Fozeign- bought and Fozeign-ſold in the City of 
Vork; and the Opinton there is, that the Venire in ſuch Caſe 
[l be direfted, not to the Sheriff of the City of York, but to 
the Sheriff of the County at large. And he obſerved belldes, 
that though. the pzeſent Ele#ton relates onlv to a Common 
ouncti-man foz one of the Wards of the City; yet in Fat, 
a Common Council-man foz one of the Wards is a Common 
Counctl-man foz the whole City; and therefoze in the Nature 
of the Thing every Freeman within the City muſt be intereſt- 
ed in this Eletton. „Strange came now to ſhew Cauſe a. 
gainſt this Rule, and ſaid, that he belteved it was never thought 
of befoze. that a Venire ſhould be direcked to the Sheriff of an- 
other County, when the Election of a Common Council-man 
within a CUard was diſputed. He obſerved, that Iſſues of this 
Soft are conſtantly tried in London; and therefoze he ſubmitted 
it, hat fo) the P2ecedent ſake the Rule ought to be diſcharged. 
And if there was any Reaſon to think, that there was any 
Partſality in the returning Officers, the or ide ought ta 
apply, that Ell U ſhould be 4 — to ſtrike the Jury. The 
ef Juſtice ſaid, that Je ell remembered a (pute, that 
happened between the City of Norwich and the County of 
Norfolk, which of them ought to repair a Be and the Ve. 
nire was Direited to the Sheriff of Suffolk. The Court ſaid too, 
_ they well agreed the Caſe cited out of Rolls; but they thought 
the pzeſent Caſe did not come up to it. Accozdingly the Rule 
was diſcharged. 


tad AM 


The King and Macajah, 


How far ſe- Tt E Defendant having been convifed in an Tndi#ment of 
veral Perſons erjury without making any Defence, Pz. Fazakerly 
— — yg moved now in Arreſt of Judgment, that there were five other 
damen Perſons joined with this Defendant in the Indickment, where- 
as the tue of one Man is not the Nen of another; 

and therefoze there ought to have been feveral JndiXments a- 

ainſt them. De did agree, that in Offences of Treſpaſs oz 

mbracery, 02 Crimes of that ſozt, the Indi#ments may be 

joint a1 ſeveral at the Eletton of the Pꝛoſecutozs. == 

other 
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other Offences the Rule 1s, that the Pꝛoſecutions ſhall be ſe- 
vcral. And therefoze in the Caſe of The King and Wilſon, Paſch. 
11 Geo. 1. it was determined, that two Perſons could not be 
joined in one Jndi#ment fo2 uſing a Trade againff the Statute 
of 5 Eliz. So in Cro. Jac. 647. it is held a joint Aﬀton will not 
lie againſt two fo: Wozds ſpoke of another. The Court 
thought, there was ſome eget in this Objeitton, upon which 
the Hatter was o2dered to ſtand over. Ao ly MD}. Faza- 
kerly pꝛaped, that the Defendant might be ball'd in the mean 
Time; fo? that he ſubmitted it, the Court rather inclined to 
allow of the Exception that had been taken, and likewiſe be⸗ 
cauſe this was a Convictton without Defence, The Court 
ſatd, that in Jnfozmations fo2 Libels, though there te a 
ſtrong Exception taken at the Trial, yet if the Partp is in 
Court, they conſtantly commit him after Convitton. And in 
general they obſerved, that in Caſes of this Sozt, where the 
Court thinks proper to conſider of an Exception, they con- 
ſtantly commit the Party in the mean Time; though where the 
Court is ready to allow of the Objetton and give Judgment 
. — way, if the Pꝛoſecutoz deſires Time to look into it, 
they did agree, they might ball the Party. And as to what 
was lald, that there was no Defence made, the Chief Juſtice 
agreed that to be true; but obſerved, that there was a very 
rong Evidence given on the Part of the Pꝛoſecutoz at the 
Trial. And thcrefoze the Court remanded her. L 


The King and Empſon. 


M* Reeves coming now to ſhew Cauſe, deſired M2, Agar vide ante 4. 
to take all the Exceptions he had to theſe D2ders, that 
he might anſwer them at the ſame Time. Upon which M2. 
Agar took another Exception to one of them, koz that the 
Commiſſioners ſttled themſelves in it Juſtices of the Peace 
as well as Commiſſioners; but in the ozdering Part of it, 
which — the Ocfendant to attend befoze them, it requires 
them only to attend befoze them as Commiſſioners of Sewers. 
And his laſt Exception was, that the Commitment is koz not 
anſwering certain Queſtions — to the Raſures of a 
Book, that was delivered to him as Fozeman of a Jury, Co 
the Exception then that was taken upon the fozmer Motion, 
M2. Reeves anſwered, that the Mozds quod cum, &c. are only 
CWozds of the Clerk that dzew up the Ozder to be ſent here, 
and are no Part of the Ozder itlelk but only an Jntrodugion 
«0 it, and then the O2der itſelf is (aſd to be ſet out in his 
Anglicanis verbis ſequentibus; and upon the Face of the ©zder ſo 
ſet out, the Fads in it appear all to be alledged with a poſt 
tive Averment. He then obſerved as to the ſecond Point, that 
the Contempt to the Court which the Octendant is committed 
ko, 19 — a Contempt to them, as CommiMoners of 
- Sewers, and therefoze the Addition, which they have given 
themſelves in the Stile of the Ozder 1s Surplulage. And as 
to the laſt Objeitton, the Queſtton which was asked the Defen- 
dant, appears to be only, whether the Book was Delivered to 
Vor. IL H bim 
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him in the lame Condition as tt was redelivered by him; 
and that is a Queſtlon, which he ought to have anſwered. 
The Court thought the two firſt Erceptions ſufficiently taken 
on 54 laſt they doubted, So this Matter was ozdered 


Morrice and Redwyn. 


When a Norwich Aſſiſes. A Þad recovered in the Court of Lynn @- 
Soy. pof7 + gainſf another, and when he 22288 to 
. ele COKE out Execution, the Defendant there offered to give him a 
Principal, Mote kon the Money, and to get one to jotn in it as Security 
bow far be Wſth him; which was Done accozdingly. After this the Naintiſt 
will be inti- in the lozmer Action commenced another Aﬀton againſt the Se- 
wed ro brivk curtty. and recovered 4 Upon which the Security paid the Money, 
Aſlumpſrc a. And Now bought bis Acton againſt the Principal ko; ſo much 
„ant che Money latd out to his Ciſe. This Matter appearing at the 
Principal, WCrlal, the Defendant's Counſel ercepted, that the Ackton would 

not lie. But Lo2d Raymond, who (at as Judge of Alle here, 

was of Opinton that tt would. Accozdingly the Plaintiff p20- 


ceeded in his Evidence. 


Norris and Le Neve. 


How far He- At the ſame — N an Ejehment, wherein a Deſcent came 

— ns = in Queſtion, a Book out of the Heralds- 

dence, Office was p2oduced to p2ove the Pedigree. Yz. Prime objeted, 
that this was no Evidence, and ctted . Lloyd 
cited Salk. 281. in Proof that it was Evidence. The Chief 
Juſtice at firſt doubted; but as it appeared that this Pedigree 
was taken upon an Inqueſt made on a Ciſitation, he allowed it 
to be good Evidence; and it was accozdingly read. 


Dep ons. 3.3 


The King and Dr. Brown. 


Conſtrudlion At the ſame —_— HE Defendant was indi#ed upon the 
upon tho Sta- Statute of 21 Jac. 17. fo? receiving a 
tuto of Guinea and a Þalf cn the P2ocuring of 100 l. ut as he ap- 
— rok ared upon the Indicment to be a Phyſician and not a Scrt- 
— ner 02 Broker, Lozd Raymond declared his Opinion to be, 
that he was out of the Meaning of the Ack. And accozding ly he 
was diſcharged, | 0 


rere 
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Martin and Davis. 


N an Ejetment foz a Chapel and certain Lands in Ham- what Per- 
ſtead, Dy Filmer moved, that the Chaplain might be made fons may not 
a Defendant, quoad his Right of Entry into the Chapel Þellowed to 
to perfoxm Divine Service ; and quoted Salk. 256. in derte, pe- 
oint, But Judge Page ſaid, in the Caſe of the Dean and an Led. 
hapter of Weſtminſter he remembzed D?2. Broderick applied f02 ment 
ſuch a Rule in the Court of Erchequer, and it was refuſed 
him. Lozd Raymond ſafd too, that he had known theſe Bo- 
tions refuſed ; accozdingly it was ſo in the pꝛeſent Caſe. 


Anonymus. 


O7 Rule to ſhew Cauſe, why an Inkozmation (ould not How far the 
go fo2 a Battery of a very enozmous Nature, 7. Par- Court vill 
ker lald, that he had various Affidavits t fa d direckiy deny. nn an ler 
ng the Fat; and therefoze he hoped, that þ the Patice Of „ Battery 
this Court the Rule ould be diſcharged. The Court agreed, nocvith- * 
that if the Battery \wozn had been of ſuch a Sozt as Inkoz⸗ ftending the 
mations are generally granted foz, the Patte of the Court eee de- 
was, that the Rule ſhould be diſcharged ; but as the Battery 38921, 
ſwozn is of a very enozmous Nature, the Pꝛackice of the Court tbe other 
is otherwiſe ; and accozdingly the Rule was made abſolute, $ide. 
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The King and Freeman. 


What ſhell KE. B Defendant had been indf#ed fo2 a Battery, and upon 
bo ſa14 to be that Judge Lee made out his CUlarrant to take him; which 
_— CUnrrant required, that the Defendant ſhould be brought be- 
wi. of ro (O2C one Of the Tudges, ond if none of them were in Town, 
— »f then befoze one of his Majeſty's Juſttces of Peace, reliding 
King'sBench. Within five Miles of London. The Cipſtaff however did not 
| think proper to erccute it; and fo this Mz. Kettleby moved fo2 
an Attachment. Losd Raymond ſatd, that JIzccedents might be 
ſhewn of theſe CUlarrants having been granted Time out of 
Mind. And it has been determined, that their (Uarrant is 
good even by Parol to arreſt a Perſon committing an Offence 
openly befoze them. Accozdinglp the Attachment was 


granted, 


Anonymus. 


How far the 828 Darnel moved to ſet aſide a Cerdit, where there was 
Court ſets as. O no Defence, foz a Clariance between 71 Copy of the Iſſue 
fide „ Ver- and the Niſi prius Roll, the Copy of the Iſſue being made up 
ai for» with a Piſtake in the Kepltcation's concluding & predictus Pe. 
tween the fendens ſimiliter, inſtead of & prædictus Querens, and the Roll of 
Record of Niſi prius being made up right. Lvzd Raymond ſald, that 
Ni prius theſe Motlons have been allowed; accozdingly the Court 
eta made a Rule to ſhew Cauſe, A few Days after Scrjeant 
when there Chapel made the line Motion fo2 the ſame Clartance tn the 
i« noDefenco Cale of Robins and Churchman, where there was no Dekence 


«t the Trial. neither. And the ſame Rule was made. 


Anonymus. 
* 


ow far the Oktjeant Hawkins moved fo2 an Jnfozmation againſt the Bat- 


Court of iff of Wallingford fo; an Abuſe in his Dflice, as Judge of the 


King»Bench Court within that Comporation. Lozd Raymond ſald, an At- 
tera a" tachment would lie fo2 this Offence, And Judge Page ob. 
againſt a l(exbed, that it was granted in his Time againſt a Judge of 

not a Fay Accozdingly 


Judge of aa un ſnfertour Court fo 
nſerior the Court asked the Serjeant, which he deſired, an Attach- 


Court, ment oz an Tnfozmatton. A anſwered, that he was inſtructed 
to pꝛap an Inkozmation. The Court (aid, that this would 
end in an Attachment. Accozdingly the Court made a Rule 


to ſhew Cauſe. 


1 | Bowes 


a h< 4% 4 eu a am eas £@u i _3Y»> 


JJ ²˙A On one On To "%* 


* r 


. 


Term. Mich. 5 Geo. IL 1731. 29 


423 —— 


Bowes and Haddock, 


R. Kertleby came to ſhew Cauſe, why a Fieri facias fhould How far the 
"was depending. Dis Reaſon was, that the Pefenvane r 
tro a at the Defendan 
* bo an Injuntfon continued in the Court of 9. Execution 


Chequer u 
on theſe very Terms, that he ſhould bztng no tit o Etro} — * 
dukt pending 
t ok Er» 
ror. 


and has ſince actually given a Releaſe of Erroz9z The 
(aid, that koz the B2each of the Terms of this Injunfk#fon the 
Application ought to be made to the Court that granted ſt. 
And as to the other Part of the Reaſon, the Releale ought to 
be p'eaded in Bar to the Crit of Eee and they would not 
try it in this May. Accozdingly the Rule was made abſolute. 


Anonymus, 


M* Fazakerly moved fo2 an Jnfozmation againſt the Baf- How far an 


liffs of Scarborough, kö; Conviting a Man upon the Sta. I»formecion 
tute of 9 Anne 11. fo ſelling Þtdes without bein "marked, and eG 
et not allowing him to be heard, but at the ſame Time al. jjegai” Coo- 
lowing the Jnfozmer to be the Wlitneſs. Pe Catd, b 02e this vidios. 
Motion could be p2oper, he did agree meer! (peaking he 
Convition ought to be bzought up by Cerriorari; but he remem- 

bered well that one of the Statutes in Geo. 1. had taken away Cer- 

tioraris in theſe Caſes. The Court accozdingly made a Rule 

to ſhew Cauſe, and ſaid, if a Certiorari would lie the other Side 

would then ſhew it. 


Anony mus, 


R. Taylor moved fo2 an Inkozmation againſt one Liſle, How far «+ 
Deputy Town-Clerk of the City of Glouceſter, fo2 en- 11 

tring a Cerdi# different from what the Jury gave. One was a; fg 

indited there hefoze the Juſtices of Peace fo2 an Aſſault and Fer for en- 

Raviſhment. The Jury found him Guilty as to the Aſſault, teriag vp « 

but acquitted him as to the Raviſhment. Notwithſtanding Verdi 

which the Deputy Town-Clerk entred up the Uerdi# generally v$2% 

Guilty as to the CUhole. Judge Page doubted, as this was an 

inferto2 Dfficer, whether the Party ought not firſt of all to have 

applied to the ſuperio2 Officer fo2 Redzeſs. But Judge Lee 

ſaid, he took it in the Caſe of the Town-Clerk of Norwich, the 

Court granted an Attachment againſt him direckly; and that 

was fo2 entring up a Recozd of Sefſions wong ; which is 

much (uch a Caſe as this. Accozdingly the Court made a 

Rule to ſhew Cauſc. And afterwards made it abſolute, 


Vor. II. | I Holt 
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When « Re- 


entered into 
in Purſuanco 
of theStatute 
of 16 & 17 
Car. 1. what as 


: Holt and Foreſt. 


N Debt upon a Recogntzance againſt Bail, given on q 
CUrit of Erro in a Judgment after a Gerdick, the Plaintt 
bad ſet fozth the Recogntzance in the Declaration, and on Oyer 
the Condition appeared to be, that if the Platntiff in Erro2 
nouns proſecute his CUrit of Erroz with Effet, and if the 
1 ſhould be affirmed, and it he ſhould pay ſuch Money 

ould be awarded, then the Recogntzance ſhould be vold. 
To this the Defendant pleads, that the Plaintiff in Erroz did 


ſuch Recog- P_Oſecute his CUrit with ge? and that the Judgment was not 


affirmed. The Plaintiff replies, that the Pläintiff in Ertoz 
ſuffered himſelf to be nonpzos'd. Ind thereupon the Deken⸗ 
dant demurs generally. J. Strange now argued fo2 the De- 
fendant, and ſatd that this Recogntzance was — upon the 
Statute of 16 & 17 Car. 2. 8. (3). but it by no Means followed 
the Wiozds no2 Meaning of t. Foz the CWozds in that Settton 
ate, That it the Judgment ſhall be affirmed in the faid Writ of Error, 
or that the faid Writ of Error be diſcontinued in Default of the Plain- 
tiff or Plaintiffs therein, or that the ſaid Plaintiff or Plaintiffs be non- 
ſuit in ſuch Writs of Error; and they are all tn the OtsjunXtve. Bue 
the 1 of t Condition 1 this 15 are an intite 
different Set of TTiozdo, and all in the — 4 ative. Foz which 
Reaſon he ſubmitted it the Plaintiff could not recover. Pz. 
Parker on the other Side argued, and fatd, that the Objeckton, 
now taken to the Fozm of thisRecogntzance, was by 110 Means 
a new Obdfeckton; foz, when he was Clerk of the Erro2s, he re- 
membzed it was raken, and ſtrongly inſtſted upon, Lozd Mac- 
klesfield too was (poke to aboutit ; Precedents were ſearched ; 
and it was found, that foz above fifty Years then paſt, cvery 
one of theſe Recogntzances was in this Fozm. Lo2d Raymond 
ſaid, that however the Penning of the Condition in this Re- 
cognizagee be, the plain Meaning of it muſt be, that the Plain⸗ 
riff in Erro ſhould pzofecute his Writ with Ekel, and > the 
Judgment de affirmed, that he ſhould pay the Money. And 
whenever a Mod ro put in of a dire contrary Sſgmtfication 
to what the Party intends, the Court will tranſpofe oz change 
that Mod, in the. A the Party's Intent may take Effet. 


And that is like the Cafe been determined, where the 
Condition of a Bond was, that the Party ſhould not pay the 
Poney z the Court underſtood the Condition, as if the UWo2y 
not had been left out. And he took that Caſe to be much 
fronger than the pretent one. However, he ſatd, it this Re- 
cogin3ance had not been given accozding to the Ack, but the 
—gty voluntartfy entred into ane with a different Condt- 
you. U Recogntzance would bind him; and fo this Point 
has been erprefsly determined. It being then to be taken koz 
granted now, that the Recogmzance ts a good one, and with. 
in the Weaning of the At; he ſaid, it might be p2oper to 
conſider, what Conſtruition ſhould be put upon the (C102ds proſe. 
cuting with Effect. And as to that, he did not think indeed they 
required the Party to reverſe tfe Judgment; but only ts bꝛing 

the 
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the Judgment ſo befoze the Court, as to have it reverſed oz af- 
firmed. However in the pꝛeſent Caſe the Plaintiff in Erroz has 

done neither of theſe Things; and therefoze, he thought t 
Recognizance clearly fozfeited, by his ſiffering htmſelf to be 
nonpioſſed. Acco2dingly t ourt ozdered, that the JPlaintiff 
ſhould have his Judgment, unleſs Caule on Thurſday next. 


Anonymus. 


N Rule to ſhew Cauſe, why an Inkozmation ſhould not When « Sa. 
be granted againſt the Defendant fo? ſetting Mets croſs — aro 
one of the publick Rivers. Mz. Reeves ſaid, that he did not — 
ccrtainly know what Starute the kozmer Motion was made UP» ſeribess par- 
on; but he ſuppoled it was that of x Geo. 18. (14). And ik it ticular Me- 
was, he Lr an Inkozmation would not lie; becauſe bod inorder 
that Statute has pzeſcribed a ſummary Method of pzoceeding % it, 
befoze Juſtices of the Peace. Upon which M2, Wilbroham fat, Court of 
that he founded his fozmer Motion on the Statute of 2 MH. 6. 15. King'sBeneh 
But My. Reeves ſaid, that then there was a very plain Anſwer cannot rent 
to be given to it, which was, that the Statute of 21 Jac. 4. n later 
has piovided, that all Jnfozmations bzought upon Penal Sta.“ 
tutes made befoze that Time, ſhould be laid in the proper 

County, where the Fat ariſes. And it was determined chere- 

foze in the Caſe of The King and Gall, that no Infozmation foz 

ſuch Offence could be Frances by this Court, Accozdingly the 


Court diſcharged the Kule. 


Lane and Chapman. 


R. Strange moved to ſet aſide a ſecond Fieri facias, that had How far tho 
| been executed after the firſt, and no Notice taken in it of eu will 
any Money being levied upon the firſf. And beſides he ſaid, 6. 10 
the Defendant had Goods enough by him, to have bad the fei, 
whole Debt and Coſts levied upon the firſt, Accozwingly the vide poſt. 
Court made a Rule to ſhew Cauſe, | 


Anonymus. 


0 N Rule to ſhew Cauſe, why a Puſoner ſhould not be dil, How far the 
charged out of 3 the late Stature of 2 Geo. 2. Court will 
lo the 25. and 4d. not having been duly paid upon the Day Con 0 
M1. Marſh lald, that Thurſday was the Day on which it ought to Cuſtody on 
have been paid, and the Plaintiff gave the Money to his Der» the Statureof 
vant to be delivered to the Defendant on that Day, but the: Geo. . by 
Scrvant fozgot it, and did not go to deliver it till ſeven the "_—_ og 
nert Moꝛmiug, and then did tender if the Puſoner, but he re- — 
ted to accept it. De obſerved, that the Court in other In „en chat 
ſtances has not kept to the Letter of this A# of Parliament; Scruce pre- 
fo2 the Ac requires, that the Money ſhall be paid on the firſt ſcribes was 

Day of the Teck; but the Court has conſtrued that Day to vor dulv 


made him. 


be the firſt Way atter the Plaintiff's Andertaking. ,, And 
here— 
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therefo2e he hoped, there ſhould be a like ConſtruFfon made up- 
on this Clanſe, by underſtanding it to mean The firſt Day of every 
Week after his Undertaking, or as ſoon after as in any Convenience may 
be, The Court latd, they were intirely fo2 keeping to the 
Letter of the Aﬀ in this reſpet ; foz otherwiſe they did not 
know where they ſhould 8 And Judge Lee ſaid, the Court 

has been of the ſame Optnton upon the Statute of 3 & 4 W. 11. 

relating to Settlements; and there they will not allow of Ne 
leaſt Clartation from an intire Year's Service. Accozdingly the 
Rule was made ablalute. 


Seymour and Winnyat. 


When « Writ U PON a Crit of Erroz in Parliament on a Judgment of 


of Error is 7 
the Common Pleas affirmed in thts Court, Pz. Reeves 
brough' © moved fn2 a UWicek's Time to juſtify their Vail, and that 


Lords, what @recution might be ſtald in the mean Time. De ſaſd, the 
ihe Nature Reaſon fo his Motion was, that the Bail were out of Town, 
af the — and could not be back again till then. But ik the _— Olde 
cogninence, theutd be unwilling that ſich Rule ſhould be made, he would 
red into up- confent that Mz. Moleſworth, one of the Ball upon the fozmer 
on that Oc- C{Urit of Erro:, and a Member of Parliament, ſhould be Ball 
coſion. in this. Judge Page (aid, that he had known it an Objeftion in 
when «a Writ the Cemmon Pleas and Crchequer to a Perſon's being Bail, 
of Error is that he was a Member of Parliament. And the other Side 
brought in Declared, that they would not conſent to Mz. Moleſworth's being 
— n Pail here; and hoped, that no Time ſhould be given to nick 
Lords, what in this Caſe. But the Court declared, that Members o 
Court of Patrltament were — — Ball in the Crown-ſide of this 
King'sBench Coutt; and they would not ſuffer that to be any Objefton of 
— givo the the other. They ſatd farther, that t has been held, = no 
Parey to jv- Vati was requiſite upon a ſecond Crit of Erroz, Indeed 
mag they did agree, that the Law was at this Day held otherwiſe. 

[)owever they obſerved, that the Condition of the Recognizance 

of Vall tn this Caſe only ſubjefted them to pay the Coſts upon 

the Affirmance of the Writ of Erroz, which the Chief Juſtice 

2 not be above 100 l. And therefoze they granted the 

Motion. 


Parrot and Green. 


How far the 9 Rule to ſhew Cauſe, why Dꝛoceedings ſhould not be ſtald 
— 4 upon a Diſtringas nuper Vic“ to that Ball had been put in 
N b“ at a — Chamber, and no Exceptions entred in the Book, 
Aringas nu, the Countel lard, that the Plaintiff's Attozney met the Defen- 
per Vic, Dant's Attozney, and told him, he did erpet he ſhould juſtify 
in Court. And that the Court held to be ſufficient. Powever 

Junge Page fald, if the Plaintiff ſhonld inüſt upon going on 

upon the Diſtringas, they will compound this Matter in the Ex 

chequer. Fo2 which Reaſon the Court adviſed the Parties to 

agree it, which they accozdingly did. i 

3 pin- 


rr, 
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Spinmore and Bowler. 


N Rule to ſhew Cauſe, why the Defendant ſhould not 
be diſcharged out of Cuſtody, upon his having ſigned a Non- 
p20s fo2 want of the Plaintiff's declartng agafnſt Yum within 
two Terms, M2. Strange (atd, that the Fat was, that the De- 
fendant was ſued in one of the City-Courts, and removed him 
ſelf here by Habeas Corpus; after that he made an Eſcape, and 
being taken up by an Eſcape-Warrant, was committed to 
Newgate; upon this he lap in Newgate fo above two Terms, and 
the Plaintif did not declare againſt him. Apon the State of 
this Caſe M2, Strange ſald, he ſhould ſubmtit it, that the Non⸗ 
hay was irregularly ſigned, He did agree, that if the Ackton 


ad not been b2ought in the City-Court, but had been bzought 
ere, the Monp2os would have been regular, and acco2ding to 
the Intent of the Statute of 4& 5 W. & M. 21. and 1 A. 6. 
But he ſubmitted tr, that the Statute of 1 A. 6. (1). has only 
provided, that P2ocecdings ſhall go on againſt the Party taken 
upon an Eſcape⸗CTlarrant, where an Adlon was actually pendin 
anatnſt him at the Time of the Eſcape. And in the peſen 
aſe no Action was depending. Foz the Adton in the City- 
Court was determined 1 the Habeas Corpus; and no Aﬀton was 
begun tn this Court. The Court thought this a Batter de⸗ 
ſerving Conſideration, ſo = whole of it was refer'd to the 
Palter in hot the Jrregularity of the Nonpꝛos might be 1n- Vide poſt- 
quir „ 


Burgis and Page. 


M* Strange moved foz a Rule on the Under Sheriff of the what kind 
County of Northampton, to ſhew Cauſe why he did not of Rules aro 
deliver to the Plaintiff the Money levfed on a Fieri facias, C r 
an Affidavit, that the Defendant's Goods being taken in Exe. Geer She⸗ 
cution, the Cinder-Sheriff w2ote a Letter to the Bailiff to de- „ch. 
liver them up, becauſe he had received the Debt and Coſts; 

ſince which the Money had often been demanded of the Cinder- 

Sheriff, but he Had not patd it. The Court declared they ſhould 

willingly grant the Motion, if it had ever been granted befoze; 

fo2 they have obſerved of late, that Cinder-Shyeriffs make it 

a P2aittce to delay Plaintiffs their Sutts, and to ſtand out, 

tilt the Attachment, Dowever they ſaid, hep would think 

-of ſome CUap to make (Inder-Sheriffs pay Coſts foz their 
_ Delay. The Rule made at pzeſent, was only, that the Sheriff 

ſhould return his CUrit. | 
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Anonymus. 
Are R. Agar moved to ſtav Phocerdings againſt Ball. In Hilary 
be land to be Clacation the Plaintiff ſued out the Writ, which was re- 


Ry ular, turnahle the firſt Wedneſday in Eaſter erm, and on the Mon- 
day following took an Uſlignment of the Ball, Bond, on which 
ſame Day Ball was put in. M2, Strange ſubmitted tt, that 


the four Daps fo putting in Vall muſt be reckoned incluſively, 


ſo that the laſt Dap for putting in Ball was on the Saturday. 
Put the Court were of Opinton, that one of the Oays muſt be 
erclufive ; and that 1 the Ball above was regular. Ac⸗ 
cozdingly granted the Wotton. 


— and Smith. 


How far the QErjeant Urlin moved, that the Defendant's Attozney might 

Court can, O ew Cauſe, why he did not deliver up 1001. which was 

in aan Del(ycreD htm as an Indemnity againſt all £'amage that 

Mates o. BY might iffer by becoming Batl. The Plaintiff had grven 

gainſt an At- the £ etendant a general Releaſe, and yet the Attozney re- 

torncy. füled to deliver up the Money. The Court ſaid, they did not 
(ce how a Rule could be made upon him to do this; be- 
cauſe in this Reſpet he did not a as an Attozney. How- 
ane AIRS was made upon him to ſhew Cauſe why he ſhould 
| ; 


Anonymus. 


How far the Mz Strange moved fo2 an Jnfo2mation againſt one Heber, 
Court will a Juſtice of Peace, fo2 conviding a Man fo2 killing five 
eee Hares, and — to hear what he could ſay in his Defence. 
avainſta Per. But the Court retuſed the Motion, becauſe the Conviition was 
ſon for ma- Hot fought up by Certiorari. They ſatd, it there was no Con- 
king an ille- Vickton, there ought to be no — 7 7 and it there was a 


pal Convic- Convickton, this ought togappear by the Recozd. 


tion, till tho 
Convidion is brought into Court by a Certiorari, 


Blake and Hutchenſon, 


How far tho TN Debt on a Judgment of ſixteen Pears ſanding, Mz. Prime 
* moved to (ct the Judgment aſide, koz its being entred up of 
fee. @ Term precedent to that whereof" the Crit was taken out, 
Jn. whercon the Defendant was arreſted, The Latitat boze Teſte, 
landing the Hil. 1715. and the Judgment was entred up on the Mich. Term 
Levathot befor, 11 the Court ozdered this Matter to be re⸗ 
— fcrred to the Maſter, and upon an Affidavit of Notice of the 
WHotion Poccedings were ſtaid in the mean Time. 


I Anony- 
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Anonymus. 


VI Kertleby moved foz an Attachment againſt one Wright, How far the 
the Keeper of a Mad-houſe, koz not making a Return Sort will 
to a Habeas Corpus. But Mz. Maſterman fnfozmed the Court, — * 
that he took the Pzatice to be, to obtain a Rule fo2 his re- nd « Per- 
tucming the CUrit, Upon which M2, Kertleby ſald, that he be- ſon for not 
lteved, in the Caſe of Colonel Dunbar, an Attachment wag making « 
— _— fo! his not making a Return to a Habeas — to 4 
—— where he was going to ſhip off ſome People direttly 5 £25: 
without Authozity, Judge Page ſaid too, in the Cafe of Dy. bet all 
Fellers he belteved the ſame was done, where a Habeas Corpus making a 
was direcked to him to bing up a Perſon, who was o2dered by Rule to re- 
him to be put under a Pump of cold Water to cyre him of n.“ 


a pretended Madneſs. And Judge Lee took it, the Caſe of 


Mi. Baldwin of Ludlow was fn Point. The Chief Juſtice ſatd 
likewiſe, that he believed the Ofitinfton was between theſe Ha- 
beas Corpus's Dſrefted to p2tvate Perſons, and thoſe to publick 
Officers. Accordingly the Court were granting the Attach- 
ment; and then the Return was put in. 


Probin and Churchman. 


R. Draper came now to ſhew Cauſe, and ſafd he ſubmitted \,; 
it, that this Defeit (if any) was amendable within the s. 
Statute of 8 H. 6. and therefoze the Rule ought to be dif- 
charged. But yet he took ft, that there wag no Occafion 
fo2 att atual Amendment. And it might be donbfed, whether 
this was any Defet at all. The Defendant's Plea, he (ad, 
concludes, & hoc pet* quod inquiratur per Patriam; & prædictus De- 
fendens ſimiliter, tnſtead of & prædictus 8 But he ſubmtt- 
ted it, that the CUo2d pet' might be read petunt; and then there 
is a complete Taue, and the reſt Surpluſage. To thts Pur- 
oſe he cited a Caſe determined very lately in the Common 
leas. Chat was an Adlon wherein were thzee Counts, two 
upon Bond, the third upon a Mutuatus. To all the Counts the 
cfendant pleads the General Iſſue. But to the two firſk, 
his Plea concluded with a hoc petit, &c. and no predictus 
Quer” ſimiliter. To the laſt he concluded with a hoc petit and 
a ſimiliter. Upon this, he laid, an Objetton was taken, oak 
there was no Iſſue jomed upon the two firſt Counts; but th 
ourt there held, rar rye laſt cured it; and they conſtrued that 
ole. De ſaid, Serjeant Chapple was 
Counſel in that Motion, and he appealed to htm, whether the 
Fatwas not ſo. Serjcant Chapple on the other Side argued, and 
ſatd, he believed, he muſt' give it up, that this Fault was a- 
mendable. But he _ ＋ Leave to inſiſt, it was a Fault; 
and as a Fault it ought to be amended, To ſhew, that this 
Fault-ought to be amended, he ſatd, he thought he need men⸗ 
tion no other Autho:tty than 1 Cro. 633. And if this was ſo, 
the other Side were not capable to make this Amendment; the 


yn "ER 
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How far an 
Arreſt may 
be made up- 
on « Bill of 
Middleſex 
within the 
Liberties of 
London. 


Vide anto 


the Roll above is wong, as well as the Niſi prius one; and 
then there 1s nothing to amend by, The Court in general 
agreed, that this was a Fault; but they thought it as Cer- 
tatn, that it was a Fault amendable. And thts upon the Au- 
thozity of two Caſes, one cited by Judge Page of Greenwood 
und Picking, Mich. ) W. 3. the other citiÞ by Judge Lee of 


Rawborn and Hickman, Faſch 9 Geo. 1. which Caſes were both 


in Point. But the Queſtion, which the Court concetved great 
Doubts upon, was, whether there was Occoſion fo2 the Re- 
cozd of Niſi prius being adually amended. The Chief Juſtice 
declared his Thoughts to be, that an afuol Amendment might 
be inſiſted upon. Foz, be ſaid, the Matton that a Ucrdi ny 
be let aſide is in Cfied a Motion to ſtay the Judgment; an 

ſo long as there is a Orfect appearing upon their Reco2ds he 
bid nut think they could give Judgment. But Judge Page and 
Judge Lee declared, that in the two Caſes by them cited there 
was no Amendment made; the Court only ſald there that the 
Fault was amendable ; and upon that nothing moze was expecked. 
And Judge Page declared farther, that in the Caſe by him cited 
the Fault went through the whole, there was nothing to amend 
by; but yet the Court Declared there it was Vitium Clerici 
and the whole amendable. Accozdtigly upon the Authozity of 
theſe two Caſes the Chief Juſtice came over in his Opinton ta 


the two other Judges; and Judgment was given toz the Plain» 


tiff without any Amendment. 


Anonymus. 


R. Parker moved that Proceedings might be ſtald, upon 

an Affidavit that the Arreſt was made within the Liber- 
ties of London upon a Bill of Middleſex: But the Court ſatd, 
that that Affidavit was not ſuffictent, fog the Liberty of London 
map extend into Middleſex, though no Part of London itſelf 
docs. And Judge Page (aid, the 00ugy of Southwark is with⸗ 
tn rhe Liberty of London, though it lies in the County of Surry. 
The ſame, ye ſaid, has been thought of the Temple, that it 
lies within the Liberty of London, though out of the City any 
County. Accozdingly the Motion was not allowed. 


Lane and Chapman, 


M* Strange having obtained a Rule to ſhew Cauſe, why a 
ſecond Fieri facias ſhould not be ſet aſide fo2 its not be ng 
marked, but generally made out koz the whole Judgment, tho 
Part of the Money was atuaſly ſevied upon a fozmer one; M2. 
Fazakerly now moved to diſcharge it. be ſatd, he did agree, 
the want of marking the Tritt was a Fault fo) which there 
muſt be ſome Method of being reliever. But he ſubmitted 
tt, that the Method to have been taken was, an Acton upon 
the Statute, which relates to this Patter ; and not a Motton 
to (ct the Erecutton aſide foz this Reaſon. Foz thoſe Mott- 
ons are not allowed, but where there ts an #rregularity — 
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the Tſſuing out of the Preceſs which cannot be pzetended in 


this Caſe. And he declared, 


ſuch a Motion made, 


n all his Erpertence he never knew 
But the Court, in the abſence of the 


Chief Juſtice declared, that they thought this a proper Method 


to apply fo; 


made Clſe ok. 


miſſoꝛy Note given by the Detendant, and bearin 


Relief; and they believed it had oftentimes been 


However the Matter at laſt went off upon an 
amtcable Pꝛopoſal. 


Burden and Tomling. 
J N an Attion upon the Caſe the Plaintiff declared upon a Pro- How for « 


22d Day of Feb. 1728, by which Mote the Defendant agreed to 


pap the Plaintiff ſeveral 


| ums at ſeveral Inſtalments, the 
aſt of which was not to be till ſome Time in the Pear 1732; » 
and then the Declaration ſet fozth, that the Defendant ſo be- ment. 


ing indebted eiſdem die & anno p2omiſed to pay ; but that he did 


not 


fo2 the 


the 


oney due on ſome of the firſt Inſtalments. To this 


Time as he became a Bankrupt :; 


f 


a hoc paratus eſt verificare. The P 
murs to this Plea ; and 
to have n to the 
Mz. Bootle, 

in the firſt 9 
cauſe the 
and in the nert 
bad; and to this 
Mich. 2 Geo. 2. in 


be the ſame ; whereupon the Plaintift bzought his Atton 


ekendant pleads, that he became a Bankrupt on the 11th 
of March 1728, (which was bekoze the 


oney due upon the firſt 
Inſtalment) and that the Cauſe of 


tion accrued befo2c ſuch 
and concludes his Plea with 


aintiff in his Replication de⸗ 


ews fo2 Cauſe, that the Plea ought 
otuntry, and not with an Averment. 
un. now argued fo2 the Platnriff, 

lace, that the Subſtance of the 251 
of Bankrupcy was befoze the firſt Inſtalment; 


Fats that the Concluſion of the Plea was 


and ſubmitted 
ea was bad, be- 


2urpoſe cited the Caſe of Britton and Laſſe), 


he Court of Exchequer. That was an Ac- 


tion upon ſeveral Pꝛomiſes; as to all the Money demanded by 
the Declaration but 101. the Dekendant pleaded his becoming 
a Bankruyt, and concluded his Plea in the ſame Manner as 
this is, with a hoc paratus eſt verificare; and as to the 101: 


The 


Naintiff demurred to this Plea, and ſhewed two Things fo? 
one that the Plea ought to have concluded to the 
Country ; the other, that it was uncertain which of the Pꝛo⸗ 


0 of the ſaid Pꝛomiſes, he pleaded Non Aſſumpfit. 
aule ; 
miſes the 101. ercepted related to. The whole 


ourt, he laid 


dellvered their 12 1 that the Plea was bad upon the firſt 
) 


Exception; and t 


ment. M2. 
11 the firſt 5 


Then in Anſwer to what had deen, 


Vol. II 


e late Chick Baron ſald, that he had 
the ſame Point twice befoze determined ſo upon his Argu⸗ 


lhlown 


oſling on the other Side argued, and lubmitted 
| acc, that the Aﬀton ought not to have been b2ought 
till the laſt Day of Payment was over, and fo2 this Purpoſe 
relied upon Co. Lit. 45. De ſubmitted it likewile, that the Oc- 
claratton was bad in Subſtance 

[aid to be at the Time of the laſt 
Liſdem die & anno muſt refer to that Time; it being a known 
Rule, that the Tloꝛds idem ſemper refertur proximo Antecedenti. 


becauſe the Pꝛomiſe to pay is 


Inſtalment. Foz the 


objeacd againſt the 


020s 


Defen- 
dant's 


— 


Date the Plc ought 


to conclude 
to the Coun. 


tr 


y, how far 
ithanAver* 
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it needed have done, and then ſays & ſic 


dant's Plea, he ſubmitted it, that it was right both in Fozm 
and Subſtance. And the Determination of both theſe Que- 
ſtlons muſt depend upon the Conſtructon that (hall be made on 
the Statute of 5 Geo. of (14, 30.) the laſt Clauſe relates to 
the Subſtance of the Plea ; aud therefoze he choſe to obſerve 
upon that firſt, Ag to that, he ſaid, the CUlozds of the Clauſe 
were, That the Certificate of a Bankrupt ſhall be a full Diſcharge of 
any Debt or Demand contracted, due or demandable before the Iſſuin 
out of the Commiſſion. And he did ſubmtit it, that a Note o 
band, payable at a future Day was in itſelf a ©emand con- 
traifed befoze the Day of Papment within the Meaning of the 
Ait. Then as to the Fozm of the Plea, be ſaid, he appze⸗ 
ended, that the Plea would have been bad, if it had concluded 
o the Country, The Plea of the Bankrupcy is a new Fact; 
not denying any Thing that the Plaintiff has alledged in his 
Declaration, but confefſing and avoiding it. But bekoze the 
Party is intitled to join Iſſue, there muſt be both a Negative 
and an Affirmative. And beſides be obſerved, that there were 
Fafs, which the Plaintiff — * dee alledge in Avoldance 
of the Defendant's Plea, which the Deſendant by concluding 
to the Country would have pzevented him from Doing. The 
Chief Juſtice declared his Opinton to be, that the Yition was 
ell bzought ; and ſa(d, that in theſe Contra#s he took it the 
iſtinton was, between Acktons of Debt bzought upon them, 
where the CIs itſelf is to be recovered, and thele, where 
Damages only are to be recovered; fo2 here the Jury may 
ſever the N as they think proper, De ſald !tkewiſe, 
ye he took it, the Subſtance of the Plea was not good, and 
that the Pꝛomiſſozy Note in Queſtton was not a Demand 
contraitted till the ap of Payment, within the Meaning of the 
At. Mz. Bootle too in his Reply (atd, that the eiſdem die & 
anno, &c. was meer Surpluſage; and therekoze, e appꝛehended, 
whatever Conſtrucklon was made of it, it could ſignify nothing. 
However the Court did not dellver their Opinions colemnly 
upon any other Point, but that relating to the Fozm of the 
Nea. And as to that Matter the Court declared their Opinions 
co be, that the Intentton of the Legiſlature was, that the IOlain⸗ 
tiff ſhould not be able to reply any new Matter; but that the 
whole Merits of the Acton ſhould be tried upon that ſingle Iſſue. 
Fo which Reaſon they declared their Judgment to be, that the 


Plea ought to have concluded to the Country. And ſo Judge 


Lee ſald, this Point was determined in the Caſe of Miles and 
Williams th this Court, when Loꝛd Mackelfield ſat as Chief Juſtice; 
there Debt was bzought upon Bond againſt two; the Oeken⸗ 
dants jointiy pleaded, that the Platntiff ought not to have his 
Attton, becauſe one of the Defendants became a Bankrupt af- 
ter the Bond became due; and in the I be ſet out moe than 

l e became a Bankrupt; & 
hoc parati ſunt verificare. To this Plea < . in ſpecially 

t 


demurred foz this very Reaſon fv2 whic e Plaintiff now 
docs. And upon great Debate the Conclu 
held bad. Accozdingly in the pzeſent Caſe the Court gave 
Judgment koz the Plaintiff, Che next Day M). Joſling came 
into Court and laid, that he had been intozmed, that a Caſe of 

the 
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the ſame Nature with the pzeſent one had ſately been in the 
Common Pleas ; the Name of it was Fuller and Burden, and if 
was deterinatned about thzee Terms ago. There a Plea of 
Zankrupcy concluvedto the Country; and in Serjeant Hawkins 8 
Argument to ſuppr2t it, the whole Court ſeemed clearly incli⸗ 
nable 2 it. Upon its coming on again befoze that Court, 
the Cale of Miles and Williams, which has been mentioned, 
was cited. De did agree, thzee of the Judges altered their 

fozmer Opintons, and held the Plea to be good; but the Chief 
Tuſtſce continued of the Opinton he was of at firſt. Foz which 
Reaſon he hoped, the 7 of this Court would be pleaſed 
to confer with the Court of Common Pleas; and that, as the 
Judgment was in the Bzeaſt of this Court foz the whole 
Term, they would be pleaſed to ſtay Execution, till they had 
conferred with them. But the Court ſaid, that ſince they de- 
clared their Reſolution Yeſterday, they had conſidered of this 
Matter again amongſt themſelves, and had found ſtronger Rea- 
ſon to abide by their Opinion. Foz upon Judge Lee's looking 
into the Caſe of Miles and Williams he had found, that in Lozd 
Macklesfield'g Argument he had cited another Caſe determined 
upon the ſame Point; and that was the Caſe of Bugg and Lacey 
6 Ann. The Chief Juſtice farther (aid, that upon looking into 
the old Looks he belteved it would be found, that an Aſſirma- 
tive and Negative eis not always requiſite to the kozming an J. 
(ue, and inſtaͤnced the Caſe of partes finis nihil habuerunt. Ac- 
cozdingly the Court declared, that they would abide by the Re- 


lolution they had given; and let the Party take his Remedy by Vide poſt. 


a Writ of Erro!, 


Salford and Storeford. 


R. Reeves Moved to quaſh an Over of two Juſtices con- 
firmed at the Seſſions. The Seſſions ſpectaily ſtated 
the Fact to be, that one Lineacre had been bound an A 


How far 4 
Perſon ſhall 
not gain a 
zen- settlement 


tice by Indenture, and ſerved his Maſter the laſt two Yearg by ſerving an 
of his Appꝛenticechip in the Pariſh of Salford in the County — 


2alatine of Lancaſter; but that his Indenture was not ſtamped, 

owever the Juſtices adjudged this to be a good Settlement 
by way of a Service, though not as an Appꝛenticeſhip; ac- 
comwingly removed his Cite and two Daughters from the 
Iartſh of Storeford in Cheſhire to this Pariſh of Salford, But 
e ſubmitted it, this was Ddirely contrary to the Refolutton 
ately made by the Court in the Caſe of Courden and Lee. 
land. And accozdingly the Court made a Rule to ſhew Cauſe. 
Und this Term made it ablolute. 


Lofield 
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Lofield and Bankcroff. 


How far an N an Action fo? a Libel publiſhed in the Poſt-Boy, July 30, 

—— a 1730, the Declaration ſet fozth the Advertiſement to the 

be laid nan following Cffefft, A Warrant of Felony having been iſſued out a- 

Atlion tor a gainſt John Lofield of ſuch a Pariſh, this is to give Notice, that who- 

Libel. ever ſhall 9 him, ſhall receive a Reward of 10l. by me, 

Bankcroft, And now M:. Filmer moved in Arreſt of Judgment, 

and (ſubmitted it, as the Declaration was latd, the Þ aintiff 

could not recover. He ſaid, it was not latd, that the (W0:ds 

were ſpoken any Tlaps relating to tbe Platntiff ; noz one 

Innuendo, to ſhew, that they any ways concerned him. And 

that this was neceſſary, he cited 2 Cro. 126. 'Twas farther 

inſiſted, that the Declaratton could not be maintained; becauſe 

it is no where laid in tt, that the Platntiff had not ſuch CUar- 

rant 1Nued out againſt him. Jt was likewiſe ſatd, that the 

LUo2ds faration' e poculo were bad, notwithſtanding the Angle 

— a Pocket; and to2 this Purpoſe was cited 2 Keb. 13. 

t was Urged farther, that the Aﬀton was againſt thzce jointty 

whereas the Afﬀtons ought to have been (everal, The Chief 

Juſtice (atd, he thought the Erception fo2 want of an Innuen- 

| do had F good deal of Tleight with it, Accozdinglp this 
Vide poſt. Matter was ozdered to ſtand over, 


Aſtley and Reynolds, 


When a HE Trtal of this Cauſe haviug come on bekoze the Chief 
Pawn Broker Juſtice at Niſi prius, a Caſe was dzawn up ſpectally fo2 the 
receives Opinton of the Court. The Cale was, that upon the 29th of 
more Intereſt October 1726, the Defendant lent the Plaintiff 20. upon the 
ED Pledge of a Piece of Plate, and no Agreement was made a- 
how far an bout Intereſt. Afterwards on the sch of October 1729, the 
Indebitatus —_ went to redcem his Plate, and asked the Defendant, 
Aſſampfit hat was due to him koz Intereſt. The Dekendant tnſlſtey 
— nie in upon ol. The Plaintiff refuſed to give it him, but tendered 
order tore: bim the Puncipal with 4. fo; Intereſt, Upon the Defendant's 
again, not agreeing to it he went away; but on the 6th of February fol. 
| ſowing came again and tendered the e and 41. fo2 In- 
tereſt as befoze. The Defendant inſiſted then likewiſe upon 

Ten Pounds foz Intereſt; and upon that the Platntif 

pald tr him, knowing lame to be moze than legal Jn- 

tereſt. And now byztngs his Aﬀtton of Indebitatus Aſſumpſit fo2 fo 

much Moncy had and received to his de foz what was be: 

youd the legal Intereſt. pon the Trial the PIlatutiff obtained 

a Gerdick, fubjeit to the Optnton of the Court upon the Caſe, 

which has been ſtated, M12. Reeves was Counſel fo2 the Plain 

tiff, and ſubmitted it foz a Pyqtnctple known and certain, that 

if a Man pays Money in his own Crong by Miſtake, an In- 

debitatus Aſſumplit will lie foz that Money. De apprehended 

likewiſe the Law to be clear, that it a Man pays Money to 

another freely to do a wicked Ac, an Ad, which is malum in ſc, 


$ an 
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an Indebitatus Aſſumpſit will lie fo2 that Monev; and to this 
12urpoſe was cited the Caſe of Wilkenſon and Kitchen, Trin. 
$ W. z. There Money was given to a Solicito2 to lay out in 
Bübes; the Solicito2 did lay it out ſo; and an Aﬀton was, 
notwithſtanding, brought agatnſt him fo2 ſo much Money had 
and received to the Party's Uſe. There was a conſiderable 
Debate whether that Afton would lie; and held to be matntain- 
able. But he did not concetve this Aﬀton to be ſo Difficult ta 
maintain as that. Foz there the Party patd his Money volun-' 
tarily ; but here he was fo2ced to do it; fo2 he could not get is 
Goods without it. And in 1 Rolls Abr. 68», It is held, that Dureſs 
upon a Man's Goods ſhall as much avoid even his Deed, as. 
Dureſs upon his Perſon. My. Fazakerly on the other Side argu- 
ed and ſaid, he did agree, that where-ever a Man pays Woney 
by a Miſtake an Indebitarus Aſſumpſit will lie. But he did ſub- 
mit it, the Rule of Law was, that wherever a Man pays 
Money, knowing what he does, he ſhall never recover it back 
agatn. Volenti non fit Injuria ts a Pinciple of Law as well as 

ommon Reaſon. And fo2 this Purpoſe he cited Salk. 22. 
Skin. 412. 6 Mod. 161. De fatd, he did think it to be a very 
hard Thing to maintain, that here was Coercion in 4 Caſe, 
The Defendant indeed inſiſted upon the Money; but the Plain⸗ 
tiff took a long Time to conſider of it; and afterwards pald 
it. De obſerved” too, that it might be doubted, whether = 
Jlatntiff had any Right to the Plate upon the Tender that he 
made. The Tender of 41. was a Tender ok moze than legal 
Intereſt; which the Defendant was not obliged to accept; 
and if he had accepted it, he might have been puniſhed fo2 tt. 
The Tender therekoze he ſubmitted it, was void; and if ſo, 
the Plaintiff could not have recovered his Goods even in an 
Aitton of Trover. De ſatd farther, that he conceived the Po⸗ 
litton maintained by the other Side of a Man's recovering back 
Money which he had paid upon an illegal Conſideration, not io 
be Law. He ſaid, if a Man gives Money to beat another, he 
believed, it was never heard of that an Indebitatus Aſſumpſir 
would lie; and it has been even determined, that it will not fo2 
Intereſt patd that is Ciſurtous. The Giver and Recetver are both 
involved in the Guilt, and therefoze the Giver ſhall not have 
any Aſſiſtance from the Law to recover the Money out of 
the Hands of the Receiver. And he ſaid, it has always been 
taken fo2 known Law. that theſe Atfons will not lie even fo2 
Money ſtolen. The Court declared their Optnſons very free- 
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dcr of moze than is due, muſt be a Tender of that which tis 


Due ; though they did agree, a Tender of leſs would not. 
And Jud 


c 
that it a ? 
and bids the other take what 


Whether, as this Caſe was, the Aﬀton of Indebitarus Aſſumpſit 
would lie. The Chief Juſttce ſatd, if the Caſe cited out of 
Rolls was Law, it was a pzetty ſtrong Authonty to maintain 
the Aitton, De owned, he had ſome Ooubts of it; however 
inclined to be of Opimon that it would lie ſingly upon this 
Vol. II. * Con, 


iy, that the Tender was well made. They thought the Ten- . 


Page (aid, that he believed it had been determined, t an 
an thzows a — * Money looſe upon a Table, d. id e be 


e S his due, that is a good Tender, « good Ten- 
But the great Otfficulty which ſtuck with the Court, was, der. 


Po 
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Conſideration, that there was (ſomething of a Fo2ce put upon 
the Plaintiff, Judge Page ſaid, he took it, there was ſome- 
thing of Deceit as well as a Fozce ; and if the Party pald the 
Money any may upon a Surp2tze, he took it clearly the Yc- 
tion would lie. Foz then it would fall within the Common 
Caſe, where an Attozney delivers a Bill, and the Client pays 
it; yet if the Client was overcharged, he ſhall recover the Over- 
lus- Money in an Indebitatus Aſſumpſit, though he did not apply 
o have the Bill tared. And he belleved, he remembered the 
firſt Adton of that Sozt that was maintained. Judge Probyn 
ſaid likewiſe, that he thought there was ſomething of a De- 
ceit as well as a Fo2ce tn this Caſe; fo2 the Plaintiff boz- 
rowed the pzincipal Sum upon the Credit that he was to pay 
only common Jntereſt; afterwards the Oefendant would be fo 
. — oy to Pay a greater Intereſt, Judge Lee however 
declared his Opinton to be, that here was neither a Deceit put 
_ the ark „ 192 a Fo ce. De (aid, he took it, that the 
Jlatntiff plainſp knew what he did, he had full Time to con- 
ſider of it; and therefoze he thought this Caſe fell within the 
common Rule of Volenti non fit Injuria. The Court thought this 
a Matter ot conſiderable Conſequence as well as Olfficulty ; 
fo2 they ſaid if this Acton could be maintained, it would be a 
_ moze ealy Remedy, than to being an Ackton of Trover 
fo) the Goods, And therefoze thought it deſerved to be far- 
ther conſidered of, So it was ordered to ſtand over fo2 the ©- 
inton of the Court. But the laſt Oay of the Term they gave 
Judgment fo2 the Plaintiff, with Liberty to enter it up nunc 


Dilly and Polhill. 


11S Matter now coming on again, M2. Strange took the 

following Erceptton ; he ſaid that this was Debt upon 
an Award, and the Declaration had only ſet fo2th, that the 
AUrbttratoz was indifferenter elect' & nominat' tam ex parte 
Querentis quam ex parte Defendentis; and not ſafd that the Arbi⸗ 
tratozs were choſe by the Parties, Plaintiff and Defendant. 
Clpon whtch M2, Strange ercepted now to the Declaration. fo2 
that Reaſon. De ſaid, in 2 Saund. 61. fn 2 Roll. Rep. 194. and in 
many other Pꝛecedents this ts erp2eſsly laid, that = Arbitra- 


tozs were choſen bp the Parties. And he did app2e hend, that 


there was a manifeſt Diſtindton between the Caſe of a Bond 
to perfozm an Award and the — Cale, Foz there the 
Duty ariſes upon the Bond, but here it muſt be erp2eſsly latd, 
that the Parties themſelves did mutually ſubmtit to the Award 
of the Arbitratoz, in ozder to raiſe a Conſideration. Scrjeant 
Hawkins was on the other Side, but was not p2epared to 
cite any other Caſes, but thoſe of Debt upon Bonds to per- 
fozm Awards; and therefoze the Court ozdered this Batter to 
ſtand over. Vide poſt, 


Miles 


—_ 
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Miles and Wolſham. 


N CUrit of Erro bought upon a Judgment recovered by a when aScire 
Bankrupt, the Adminiſkrato2 to the Bankrupt ſued out a eie, is 
Scire facias againſt the Plaintiff in Erroz, to make him aftign 28 4 5 
his Erroꝛss. To this Scire facias the — in Erro pleaded, „ 
that the Commiſſioners of rhe Bankrupt ought to have ſued ple can be 
out this Crit, and not his Admintſtratoz. 2, Robinſon mo- pleaded to it. 
ved now, that this Plea might be ſet aſide, which the Court 
acco2dingly did; fog, they ſaid, they never allow of any Mat- 

ter to be pleaded to a Scire facias to aſſign Errozs. 


Anonymus. 


OS Burg had been committed fo; Felony, in being mat- How fur tho 
ried to two Women at the ſame Time, and now being Coort will 
brought up by Habeas Corpus. :., Kettleby moved, that he might de. bee 
be batled. He ſaid, the ſecond CUoman, whom this Ban was \f+«1@ay. 
married to, was a common Street-⸗Walker, and got Herſelf 

married to bim hy a Fleet parton, when the Pooꝛ Man was ſo 

dzunk, that he was _ Senſeleſs. Judge Page ſaid, that 

he was of Dpinton, that the Man's Ozunkenneſs would not 

take his Offence out of the Statute. Accozdingly the Court 


refuſed to do any Thing in this Batter. 


Anonymus, 


N Rule to ſhew Cauſe, why an Attachment Could not be How for the 
granted againſt one Elizabeth Mayer and one Dowling fo? — mw 
— ing a Libel upon the Proceedings of the Court in a eh wr 
ate Trial of Lady ge = M2. Marſh ſatd, that he was Coun- publiſhing 

u 


ſel only fo2 Ps. Mayer, but he hoped, the Rule ſhould not be Reflettions 
made abſolute againſt her. Be ſatd, 9978. Mayer's Þugband — 


kept a Pamphlet ⸗Shop, and one Dap in his Abſence My. Vaughan 
came and asked her, whether ſhe had Lady Lawley's Caſe ; 
the Uoman did not know, it was in the Shop; but upon 
looking into a Dzawer of Papers ſhe found it. De ſaid, that 
be had an Afﬀidavit to p20duce, that ſhe knew nothing. of the 
Contents, Mz. Vaughan would willingly have bought it of 
ber; ſhe refuled to ſell it him; but told him he might read it, 
which he accozvingly did. The Court ſatd, that it was beyond 
all Queſtton, that Attachments have been granted in theſe 
Caſes; and particularly mentioned Dꝛ. Middleton's Caſe, where 
tt was ſo done. The Chief Juſtice ſaid likewiſe, that he 
thought tt was not material whether Mis. Mayer knew of 
the Purpozt of this Writing oz not. However the Court in 
eneral agreed to diſcharge the Rule as to her; becauſe there 


id not appear to be any Publication by her. They ſaid — 
e, 


44 


wiſe, that they could not make the Rule abſolute as to Dowling 
becauſe there was no Affidavit of Service. 


The King and Nelſon, 


How far a ME Fenwick moved to quaſh a Convition fo2 a fo2cible 
Convittion Detainer. The Court ſaid, that it ought to be put into 
mul be fer the Paper of Crown Cauſes, befoze they could do any Thing 
— ein ft. M7. Fenwick ſatd, that in the pꝛeſent Convictton there 
fore any Re- WIS no Fine let; and he appꝛehended the Diſtincton to be, that 
medy can be Where there ts a Fine (et, the Party can be rclieved againſt it 
ven upon only by a Writ of Crro2; but where there is no Fine let, 
w. he map be relieved upon Motion. The Court ſaid, that they 
did agree, there was no Occaſion fo? a Writ of Erro; but every 
Conviitton muſt come on in the Paper, bekoze they can give 
any Remedy upon it. Vide poſt, 


Martin and Moor. 


How far Bail 12 E Irregularfty of a Scire facias againſt Ball having been 
are liable or refer'd to the Maſter, Serjeant Raby moved now to2 the 
_ _ Maſter's Repozt, UAccozdingly the Maſter ſtated the Faft to be, 
"overs a. that the Ac etiam in the Oziginal Afton was but fo? 4 
«inſt the Declaration fo; 1501. the Damages recovered 1041. and the 
Principal _ Coffs 151. 10s. that in Purſuance of this Judgment a TUrit 
axons EY of Crccution was made out fo2 the whole Money; but that 
Ac the CUrit was marked to oder the Bailiff to [evy no moze, 
than the 80 J. with the 15]. fox Coſts, And upon this State 
of the Caſe the Queſtion was, how far the Sail were liable, 
oz whether they were abſolutely diſcharged. Dy. Reeves ann 
M). Fazakerly argued, that the Ball were abſolutely diſcharged. 
They laid, that by the antient Rule of this Court, whenever 
a Merſon was Ball fo2 another in any Acton, he was Bail in 
all Actions that the Plaintiff ſhould commence againſt the Oe- 
fendant that Term. Foz this amongſt other Purpoſes was the 
Statute of 13 Car, 2. Stat. 2. 2. made; by which it 1s pꝛovided, 
that every Perſon (hall be diſcharged upon giving a Baitl- 
Bond of 40 l. who fs arreſted upon any Jzocels, wherein the 
Certainty and true Caule of Aﬀfon 1s not crp2cſſed. The 
Conſtrudton of which has always been, that the Fozm of the 


(Urtt (ſhould not be altered, but only the Sum in Demand 


with the Mature of the Ackion aſcertained under an Ac etiam. 
The Ac etiam thercfoze 1s to be the Guide to the Ball; it is 
that which alcertains the Cauſe of Adton to them; and if the 
Plaintiff declares in a greater Sum, that is another Cauſe 
of Acton as to them, and they are diſcharged. Acco2dingly 
they obſerved, that in a Book, Which is called The Rules and 
Orders of the Courts in Weſtminſter Hall, p. 44. there is a Rule of 
Court to this very Purpoſe. And in 3 Keb. 16. this Rule is 
taken Notice 8 ano allowed. And in the Caſe of Cognoni 
und Garibaldo, 6 Mod. 266. Lo2d Holt is of this Opinion, and 
5 cites 
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cites the Caſe of Collns and Thompſan, determihed in Lozp 
Pemberton's Time, ditealy in Point. They ſaid farthcr, that 
ik the Law was not ſo, there might be a manifeſt Jnconvent- 
ence to Vail. Fo2 a Man might be very willing to be Ball 
fo2 another, when he took his Deht to be not above 1001. but 

10bably be weuld refuſe to be Ball fo2 him, when he found, 

hat it was 1000], Derjcant Raby and My, Strange argued on 
the other Side, that the Vail were liable pro tanto, as is con- 
tained in the Ac etiam. They ſald, that they appzebended the 
Intent of the Statute, which has been mentioned, only was, 
that the Ball ſhould not be made anſwerable for any greater 
Sum, thin what they are appziled of at the Time they be- 
came Bail. Put ill the Fozms of the Court ought to be al- 
[owed to continue; and as befoze the AF, Perſons were Bail 
fo: Defendants accozding to the Bill upon the File; ſo now it 
is the lame; and the oy + of the Recognizance ſhews, that 
this bas Conſtantly been the 14 * Then as foz Authozity, 
they obſerved, that the Caſe cited out of 6 Mod. was an Au⸗ 
thozitp fur them; fo2 thee Judges were againſt the Opinion of 
Lu2d Holt. Jud they ſald, in the Cale of Webſter and Guerey, 
the Court ſeemed ſtrongly of Opinion, that the Batl were 
liable pro tanto, where the Judgment was not fo2 moze than 
the Ac etiam, though the Plaintiff declared foz moze; but in⸗ 
dred did not give a diret Reſolution. Upon Search amongſt 
M2. Clark's Father's Papers there has been a Note found in 
the following Cozds, wit with his own Pand. That no Per- 
jon, being Bail, ſhall _ Recovery be anſwerable for a greater Sum, 
but ſhall be liable for ſuch Sum, or any leſſer Sum, for which he ſhall 
be Bail as aforeſad. Ind Mz. Strange ſaid, that in the Caſe of 


Tanner and Bogden, Paſch 4 Geo. 1. Scrjeant Darnel pꝛoduced a 


Rule made Trin. 35 Car. 2. iu the Caſe of Ward and others againſt 
The Manucaptors of Overton, und he at that Time took a Copy 
of it, which was in the falſowing CUo2ds ; Ordinatum eſt, quod 
Defendens onerabilis fit cum quinquaginta & — libris in brevi men- 
tionatꝰ tantummodo. And I farther Authouty, Serjeaut Raby 
cited 2 Show. 183. direckly in Potnt. They aid farther, that 
even lince this Statute they appzehended the conſtant Pꝛadice 
of the Court was, that this Recogntzance of Batl ſerves as 
a common Appearance fo2 all Aﬀtons commenced againſt the 
Defendant that ſame Term; theſe Oeclarations that are ſo 
delivered, are called Oeclarations by the By; and they did think 
as certain, that though the Party doth recover moze than ts 
contained in the Ac etiam, pet if it be under the Sum mention- 
ed in the Declaration, the Defendant is ancwerable fo2 the 
Whole. Then as to what was objefted by the other Side 
that this Declaration, varying in the Sum, ſhall. be intende 
to be a Declaration in another Action they lald, if ſt was 
fuch a one, it muſt be, what is called a Declaration by the Bp, 
which is a ſecond Declaration ; and then the oof les upon 
the that there was a firſt. And as to the other Pbjetton 


t the Ball might be deceived in this Map, they ſaid, t 
2laintiff muſt >; a conſiderable Loſer pincelf by fuch a De⸗ 
ceit; and therefoze ſuch a Caſe could not be ſuppoſed to hap- 
you. The Court declared, that the bad * 
OL, II. n 
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in this Matter. The Chief Juſtice ſatd, when a Scire facias 1g 
bought againſt the Bail in ſuch a Caſe, the Scire facias muſt 
let out the very Sum contatned in the Judgment; and upon 
Oyer of the Recogntzance, with Oyer of the CUrt:, he did not ſee 
but in fri Law there will be a Failure of the Reco2d. ye 
Lee ſaſb likewiſe, that in that Caſe of Tanner and Bogden, he 
remembzed, Lozd Chief Juſtice Pratt ſald, that he Had taſked 
with moſt-of the antient Dꝛacktſerg, and they ſeemed to be of 


Optnion, that the Ball were wholly diſcharged; and ſo was 


that Chtef Juſtice of Opinion at that Time, and ltkewiſe z. 
Juſtice Forteſcue. The Court in general too condemned the 
Authozity cf 2 Show. and therefoze they could not pay a great 
Renard to that Caſe. And they (aid the Rule cited in the 
printed Book of Rulee, is not to be found upon the Flle; 
and ſo it is taken Notice of in that Book. However if theſe 
Difficulties couid be cleared, they ſaid, they thought, there was 
reat Reaſon to incline to the other St 
eſides the Juſtice and Equity, which there was of that Side, 
Mz. Clark had informed them, that the Recognizance entred into 
at a Judge's Chamber is only a Warrant to dzaw up the Re- 
cognizance at full Length; that is not done till the Declara- 
tion is filed; then the Recogntzance itſelf is put at the Foot 
of the Occlaration ; and the Purpo1t of it is, that the Bail ſub- 
jet themſelves to » the Coſts and Damages, which ſhall be 
recovered in that Atton. And therekoze it is certain, that the 
Ball do often pay the Coſts, recovered againſt the Defendant ; 
and are bound to do ſo, though ft is moze, than the Ac etiam. 
Accoꝛdingip the Court declared their pzeſent Opintons to be 
rather tn Favour of that Stde, that the Bail were liable pro 
tanto. However, as this was a Queſtton, which they belteved 
bad never finally been ſettled, they deſired to have farther Light 
ſheun them, by hearing what the antient { — could dilco- 
ver. They ſaid, this was ua Means of being inkozmed, which 
was much p2aficed in the Time of Lozd Holt, and in a Que- 
3 ſtion of this Mature deſerved to be continued. Accozdingly 
de pot. this Matter ſtood over. 


Anonymus. 


How far the QErjeant Birch moved fo; an Infozmation in the Nature of 
Court will 8 a Quo Warranto 4 one Bull, to ſhew by what Authozity 
Pre took upon bimſelf to be one of the Burgeſſes of the Bo- 
— , rough of New-Radnor. De fald, the Clalidity of his Elefton 
Quo War- Would depend upon the Caltdity of a fozmer CElettton of one 
ranto againſt Miles. Upon which Judge Page ſatd, that he had ſome Doubtg, 
« Perſon, in whether tt was not neceflary then, that the Galidity of Niles g 
order:0.''f Election Would be firſt tried in an Inkozmatton againſt him. 
„Knee But in Anſwer to this the Counſel ſatd, that it was reſolved 

in the Cale of the Cozpozatton of Appleby, that this was not 


. . Neceſſary ; accozdingly the Court made a Rule to ſhew Cauſe. 


I Anony- 


de of the Queſtion. Foz 
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Anonymus. 


M* Starkey moved fo? an — — 1 againſt one Stephens, How far an 
a Member of the Cozpozation of New-Radnor, fo2 recet- Ioformation 
ving a V2tbe of one Price to give his Uote upon an Election wall be 
fo! an Officer of that Co2po2zarion, as Price ſhould direct him, —— lot 
ond fo2 giving his Cote accozdingly. De ſaid, the Court grant. * P 
ed the like Motion in the Caſe of one Hutchinſon of Carliſle ; 

and acco2zdingly a Rule was made to ſhew Cauſe. 


Martin and Davis, 


N an Cje#ment fo2 ſome Lands, which were Part of the How far the 
cUaſte of the Manoz of Hampſtead, My, Filmer moved that cg vill 
Proceedings in it might be ſtatd; becauſe it was between the cc@gin in 
ame Parties and upon the ſame Demiſe with a fozmer Ejeck one Ejca- 
ment ſtill depending. Judge Lee ſaid, in the Caſe of Baller ment till the 


and Delany the lame Motion was refuſed ; accozdingly the Court Kent of 


another bo 


refuſed the Motion. determined, 


Weſt and Newman. 


M Fazakerly moved to diſcharge a Rule fo2 ſaying 1320- When Bail 
ceedings upon a Batl-Bond. Pe (ald, the CUrit was re- —— 
turnable the 2oth of October, the Surrender ok the Defendant 1 4% No. 
the 28th, an Aſſignment of the Batl-Bond that very Dap, and tice need not 
no Notice given of the Surrender till the zoth; fo2 which be given of 
Reaſon he ſubmitted it, that the n upon the Ball- che Surren- 
Bond were regular. But the Court ſaid, when the Ball * 
luͤrrender the Defendant within four Oays after the ays of 

G2ace fo2 his Appearance, there is no Decaſſon fo2 Notice ; o- 

therwiſe they agreed there would. Accozdingly the Wotton 


was refuſed, 


Anonymus. 


N Motion fo2 an Attachment againſt one Hooper fo; not How far an 

obeying an Ozder of Seſſions, confirmed in this Court, bp Artachmene 
which he was * — to pay 25. per Week fo2 the Relief of cane 
his Father, the Counſel p2ayed, that it might be granted with. not Erg 
out a Rule to ſhew Cauſe ; and cited the Caſe of The King and making « 


Velden, where it was ſo done. The Court ſaid, they took the Rule to ew 


conſtant DiſtinXton to be between where an Attachment is mo- c*u#. 
ed fo2 Non-payment of Coſts and other Caſes, Accozdingly 
hey only made a Rule to ſhew Cauſe. 


Raw- 
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Rawlinſon and Smith. 


How far the HE Common Serjeant moved to diſcharge a Rule, bp 


Rule where- Motion he made upon an Afﬀidav 


which the Defendant had Liberty to withdzaw his Plea, 
and plead Nul tiel Record upon Papment of Coſts; and this 
t that the Waſtcr had ſettled the 


„ given co Coſts, and the Plaintiff demanded them of him laſt Might, but 
1 « that the Defendant had not paid them. Accozdingly it was granted, 


The King and Melſham. 
H E Defendant having been convided upon two Judf#: 


tence is pro- ments; the one foz coining falſe Þalfpenntes; the other 


fo uttering them, knowing them to be Counterfeit ; Mz. Reeves 
entence of the Court was, that the Defen- 


erſon that moved fo? aud ment agäinſt Him. ure way, ch Upon the firſt 


_ ſalſo Indicment 


the 
dant ſhould and in the as pay a Fine of 40 s be com- 
mitted fo2 two . an un il he ſhould pay that Fine, and 
after that find ecurit fo: his good Behaviour. Upon the 
other Indickment the Sentence only was, that the Defendant 


ould pay one Mark. 


The South-Sea Company and Colonel Duncomh, 


O a Trial at Bar in an Indebitatus Aſſumpſit fa2 8000 |, 
M2. Reeves (tated the Mature of the Caſe to be, that ſoon 
aftcr the South-Sea Company Was eren viz. on the 14th 
of March 1711 a a general Court it was thought p2oper, 
that certain 23y-Laws ſhould be made relating to their Cath, 
and amongſt others one of their By-Laws was, that the Court 
of Dtrekozs ſhould hot veſt aup of the Company's Boney in 
pitrchaſing any ok the Company's Stock without a Content 
of the general Court. But th the Year 1920, finding that the 
Credit of their Stock increaſed, the general Court thoug 
20per to intruſt the Court of Otretozs with a Power of 
ending Money upon their Stock. Accozdingly in the Month 
of April tn that Pear the Court of Direckozs came to a Reſo- 
 4ution to lend 5000001]. Upon their Capital Stock at 2501. per 
Cent. and afterwards in the nert Ponth to lend another Sum 
upon their ET: tock at 3001. per Cent. and on the oth of 


June in the lame Peat they reſolved to lend another Sum up⸗ 
on their Capital Stock at 400 l. per Cent. And the Method of 
transferring this Dtock to the Com np at that Time was, by 
transferring it either to M2. Knight he Caſhier, oz to Py. 
Surmon, the Deputy Cachler, 02 elle to Pz. Powel, the Cler 
of the Creaſtity, to The Ute of the Company. Upon whey 
one oz other ot them immediately pald out the onep ſo 
reſolved to be lent. And then took a Recetpt from the Boz⸗ 
rower fo2 ſo much Money fo2 ſo much Capital Stock transfer- 
red to the Company. CTheſe Receipts were pzinted, any = 

I ; rec⸗ 
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Direfo2s found that the CUlozds in full fo2 ſo much Stock was 
in them; but they thought thoſe Mozds in full ought p2operly 
to be left out; accozdingly they gave Direfttons that they (houl(h 
be blotted out, and moſt of them were ſo. The Diteckozs too 
had thoughts at that Time to have given Defeaſances upon 
theſe Transfers ; but thzough the Hurry of Buſineſs at that 
Time it was found imp2afticable. At this Time too the com- 
mon Puce of Stock was 7001. — Cent. Upon the 13th of 
June, which was but four Daps after the Court of Otre02s 
came to the Reſolution which was laſt mentfoned, the Deken⸗ 
dant came to My. Surmon, and transferred to him ro |. Capt- 
tal Stock fo2 the Uſe of the Company , accozvingly My: Sur- 
mon — — him 40001. and took a Receipt of him in the follow- 
ing (Uo2ds, Received of Mr. Surmon 4000 J. being in full for 1000 /. 
Capital Stock transferred to me to the Uſe of the Company, Toh! 
Duncomb. Afterwards on the 29th of Auguſt folſowin the Oe- 
fendant came to M2. Powel, transferred to him the line Sum 
of 10001. Capital Stock, and received of him 40001. and gave 


bim the like Keceipt as he did to z. Surmon, only the Wlozds 


in full were blotted out, Soon after the Stock fell very much; 
upon which on the 3oth of September following the Court of Dt- 
reto2s reſolved to reduce their Subſcriptſons, which they ac- 
coꝛdingly did. And afterwards the Statute of 7 Geo. Stat. 2. r, 
(6). was made; by which it eis provided, that every Bozrower 
upon Stock ſhall have Liberty to redeem his Stock upon paying 
101. per Cent. from the Time he lent it within a certain Time 


 lpecified by the Ac. But the Defendant did not think fat dar 
a 


to comply with this. — 1 the Stock continued 

a Loan in the Company's = 9. But they now thought 
20per to waive that Securtty, and Nute a Perſonal Afton 
02 ſo much Money had and recefved to their Uſe ; which 1. 
Reeves (aid, he hoped, they ſhould recover in. The Cotnfel fo 

the Platntiffs then went into ther Evidence, and began 
to pzobe the Receipt, which the Defendant gave 57. Sormon. 
That Retetpt was wifneſſed one Grigbey, tho was fince 
dead. And upon their going to pꝛove his land, the Dekendant's 
Counſel objecked, that this CGitneſo had Stock in the Tom- 
any, which continued in him untransferred at the Time of 
8 Death. And to pꝛove this, they called upon the Plaintiffs to 
pan a particular Book which they had Weben them No- 
ice to be ready with at the Trial. Upon the Defendant's fook- 
ing into 1 9 carey that the CUrtneſs had fuch Stock, and 
therefoze the Plaintiffs Counſel agreed, they muft give other 
Evidence, that the Defendant had this Money. But they ſb- 
mitted tt, that this Evidence need only de the fame Book. Foz 
the Defendants have made it $ood Evidence by infiffting upon 
its being pzoduced. But the Court ſaid, 55 did agree the 
Plaintiffs had a Right to read any other es in it, rela⸗ 
ting to that Matter to? which the Defendants inüſted apon its 
being produced; but they could uſe it foz no other Purpoſe 
accozdingly tt was diſallowed. The Plaintiffs Counſel ther 
ſaid that ey wot move the Hund Writtng of the Deken⸗ 
mlelf to this Receipt. Foz which Purpor they callen a 
Cler belonging to the Company, who ſatd, that he had ſeen 1 5 
OL. . - 
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Defendant waite his Name ſeveral Times upon recctving 


hts Divtdends ; and upon looking into theſe Reccipts which he 


had ſügned he did belteve this was the Defendant's Hand, 
But upon his being croſs-eramined he did agree that many of 
the Reccipts to theſe Dividends the Dekendant did give, when 
he was not pzeſent; and he could not ſwear which of them in 
particular he did give when he was p2eſent ; and owned farther, 
that if he had not looked upon theſe Dividend Receipts, he 
ſhould not have been able to have recollecked the £ cfendaint's 
manner of CUrittng ; lo that the only Reaſon, why he belteved 
this to be the Defendant's Hand, was, that by the comparing 
the Hands together they ſcemed to be alike. Clpon which Pz. 
Wills inſiſted, that this was not Evidence; becauſe the Ut- 
neſs could not ſwear to one Otvidend-Receipt in particular, 
and theretfoze could make no Judgment from his ſuppoſed Com- 
— K of them together. De laid farther, that the Oekendant 
umlelf was altve and his Þand well known; fo2 which Reaſon 
he ſubmitted it, that a P2oof by a Compariſon of Þands was 
not the beſt ÞP2oof, and therefoze it ought not to be allowed. 


Dowever the Court ſaid, that they thought there was luhctent 


12200t =_ of this Receipt, at leaſt to [cave the Credit of it 
to the Jury; foz which Reaſon the Receipt was allowed to be 
read. The other Receipt was then p2oved ; and after that 993. 
Reeves ſuld, he was ready to ſhew the _ £ 1([p20p02tton which 
there was between the Ualue of Stock at that Cime and what 
the Defendant received from the Company ; tn 02der to leave 
it to the Credit of the Jury, whether they could belleve that 
this was intended as a Sale of the Stock, notwithſtanding the 
general CCozds in the Receipt, oz whether they muſt belteve 
it was intended only as a Security. But Mz. Acherly obſecked 
to this Evidence, that a 21 — can only tranſai theſe 
Matters by Writing, and not by Parol; and therefoze no Parol 
Evidence ought to be admitted to explalu this Evidence. De 
ſatd likewile, that he ſubmitted it, the Platntiffs muſt be non- 


ſuited upon the Evidence, which they have pꝛoduced already; 
fo2 the Action, which thep have bjought is a general Indebita- 
ie 


tus Aſſumpſit ; that Acton will not ut where Debt will lie; 
and therefoze he appzebended, that thep ought to have declared 
upon a ſpcctal Agreement. But the Court ſaid when a Wrt- 


ting is produced in Evidence it ts frequent to explain it by colla- 


teral Evidence. And they did think it very clear that this Ctang⸗ 
fer could be conſidered only as a Oepoſit. To the other Ob- 
jetton the Court gave no Anſwer then; noz in ſumming up 
the Evidence did they regard it. Pz. Wills latd too, that he 
certainly muſt admit, that this was conſidered as a Loan 02 
Depolit, and therekoze he would not inſiſt upon the Plaintiffs 
giving this Evidence, which they offered. But he did ſubmit 
it, _=_ upon the Whole of what they have produced no Acklon 
can be maintatnable ; he ſaid, they had got their Securlty, 
and that Becurity they muſt abide by. He obſerved that the 
Diſttniton in the Books was fired and certain between a Pledge 
and a Moztgage; that where they are generally made without 
a particular Agreement, an Aﬀton of Debt will lie foz the Mo- 
nep ſrcured by the Pledge, but not fo2 the Money wan 
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the Moztgage. And fo? this Purpoſe he relyed uvon the Caſes 
in 2 Cro. 244, 281. Yel. 178, 206. 2 Lev. 116, 3 Keb. 460. The 
Reaſon foz which Diſtinton he app2chenden to be, that every 
Contra# ought to be mutu. 1; the Pawner has a perſonal Re- 
medy fo? his Pledge at any Time during his Like; and there- 
fore it is reaſonable that during that Time the }Iawnee ſhould 
have a perſonal Remedy againſt him. But the Moztgagoꝛ has 
no Remedy by Law upon the Perſon of the Moꝛtgagee; and 
therefo2e it is not reaſonable, that the Moztgagee ſhould have 
a — 72 Remedy againſt him. And in the pꝛelent Caſe he did 
ſubmit it, that the Ockendant had no Remedy at Law foz his 
Stock againſt the Plaintiffs; fo2 which Reaſon the Plaintiffs 
could have no Remedy againſt him. The Remedy at moſt 
was only in Equity. De obſerved farther, that in the pꝛelent 
Caſe, the Offer of _— Money upon the Stock was an Of- 
fer priocecding from the Lenders, was made by them with a 
Clicw, that thereby their Stock might recetve the greater Cre- 
dit; and therefoze if this Stock ſhould be conſidered as 12 
and conſequently an Acton lie againſt the Perſon of the Boz⸗ 
rowers, if there was nothing particular in this Cranſafton ; 
yet that Matter, which has been mentioned, muſt have this Jn- 
fluence, as to make every one belteve, that the ſingle Credit of 
the Stock was in this Caſe relyed upon. The Defendants 
Counſel then thought proper to pꝛoduce very little Evidence on 
their Parts, but to leave it upon what had been ſaid, Upon 
which the Court entred into a Conſideration of this matter a- 
mongſt themſelves; and at (aſt the Chief Juſtice ſummed up the 
whole Evidence, and declared the Opinion of the Court to be, 
that if the transker d Stock was believed by the Jury to be in the 
Nature of a common Pledge, and nothing _ the Action which 
the Plaintiff brought would well lie, and the Jury ought to 


ind fo2 bim. But tif the Jury were of Opinion, that this E- 


vidence ameunted to a ſpectal Agreement that the Plain⸗ 
tiffs would require no other Security but the Stock, then the 
Jury ought to find foz the Oefendants. Accozdingly the Jury 
went out fo2 ſome Time, and then bzought in their Gerdick fo? 
the Defendants. 


George and Norman. 


TH Matter coming on again, Judge Lee made an Objec⸗ Vide ante 
tion, * the Counſel entred into their Argument, that Vol. 2. 446. 
the Writ in itlelk was inſuffictent; and if that was ſo, to be 
ſure there could be no Pꝛetence to ſay, that the Fault in the 
Declaration could be ſupplied by it, Now in the Crit itſelf, 
the ＋ „ is only quare, &c. and in Salk. 636. this is held 
to be as bad a Fault in a Declaration, as quod cum. To this 
Mz. Fazacherly anſwered, that the Fozm of the CUrit is always 
lv; fo2 the Sheriff is required by it to ſummons the Party to 
ſhew, why he has done oz has not done ſuch a Thing. The 
Chief Juſtice ſaid, that there was another Difficulty with him 
againſt the Recital of the TUrit's being conſidered as Part of 
the Declaration tn the Common Pleas, and helping the —— 

| art 
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Vide ante 


Vol, 2. 450. 


art of it, and that wos, that theſe Recitals are (ſometimes 
o ſho2t as even attachiat' ad reſpondend' hag been held ſufficient, 
In anſwer to this M2. Fazacherly ſald, that in thoſe Actions, 
where there is an Averment of the Fat laid in the Oeclaration, 
after what is introduced by a Quod cum, he did agree, Atta- 
chiat' ad reſpondend* had been held ſufficient ; fo2 there nothing in 
the Declaration wants to be ſupplied by the Writ, But in 
theſe Aﬀtons of Treſpaſs, there 18 no Fact lald in Introduckton 
of another; and therekoze if what ts firſt —_—_— in the De- 
claration cannot be helped by the Recital of the Crit, tt cannot 
be helped at all. Fo2 which Reaſon, tn theſe Caſes he belteved 
the Recital of the CUrit was always laid moze ſpecial. The 
Chief Juſtice, however, declared, he continued his fozmer Opi⸗ 
mon, and chiefly fo2 the Reaſon mentioned in his fozmer Ar- 
ument. Judge Lee owned at p2eſent, that he continued too of 
he Dptnton he was befoze. De did agree, that till the Caſes 
cited out of Sid. he belteved it was never thought of, to make 
Faults in the Declaration in the Common Pleas ſuppited in the 
manner that has been mentioned. And indeed there are Caleg, 
e ſatd, in each of the Columes of Cro. which ſhew, that na ſuch 
bing was at that Time concetved. But ſince the Caſes in Sid. 
e believed, the Law has been taken to be ſettled that way. 
nd one of thoſe Caſes was allowed upon a Crit of Erro; in this 
Court. The Court in general ſaid, that they thought this a 
Matter p2oper to be confidered of farther; and therekoze ozderen 
it to ſtand over. But Judge Page quoted a pꝛetty ftrong Caſe 
out of Str Thomas Jones 197. which was upon a Judgment in the 
Common Pleas in Ireland, where the ]P2oceeding was by ozigi⸗ 
nal, as here, to ſhew, that he inclined to be of Opinton with the 


Chief Juſtice. Vide Poſt. | 


Speak qui tam and Bourn. 


M* Reeves now argued fo2 the Plaintiff, and ſald, that there 
were three Queſtions, p2oper fo2 the Determination of 
the Court in this Matter; firſt, CUlhether a Parish ⸗Clerk can 
make a Deputy; ſecondly, Whether a Parish Clerk is a tem- 
4 Officer; thirdly, Whether a Licenſe is neceſſary. To the 

rſt Point, he obſerved, that in Koll's Rep. 274. and in Moor 845. 
it 18 reſolved, that a Conſtable may make a Deputy; and in 
the ſame Place in Rol. it is. ſaid, that a Dean may; and yet 
in Rep. 13. a Dean is held to be a ſpiritual Officer. And he 
ſubmitted it, that the general Diſtinton in our Books was 
between Officers that are judicial and thoſe which are miniſtertaf 
only. To the ſecond Point. he did agree, that in ſome Places 
in the Books, a Pariſh-Clevk is ſatd to be a ſpiritual Officer ; 
but when, this Queſtion has come judictally befoze the Court, 
they have alwaps conſidered: him as a tempozal Officer : Foz 
which Purpoſe he cited Rep. 13, 70. Marſh. 101. 1 Keb. 286. De 
ſald, he app ehended, that the different manner of appointing a 
Part(ſh-Clerk could not poſſibly make the Office | different 
m one Cate from what it is in another. In ſome Places, 


| Thutch-Wlardens are choſe by the Pariſh, in others they are 


appointed 
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appointed by the Parſon; but pet the Nature of the Difice 
does in all Caſes continue the ſame. In the p2eſent one, 
he did agree, that the Ererciſe of the 1 Ochce was 
circa ſpiritualia; but pet it will not follow, but the Right and 
Title to the Ollice, may be of a tempozal Conuſance, And 
in the Cale in Queſtion, the Libel complains, that the 
Plaintiff intrudes upon the Defendant; by which the Title 
to his Office is evidently in Diſpute. And upon this Dead 
was cited 2 Roll's Abridgment 285. 2 Brownlow 11, Mandmus's 
have often been granted to admit theſe Officers, as appears by 
1 Lev. 75. 2 Lev. 18. Ven. 143. To the third Joint, he ſaid, 
the Proof of that lay upon the Defendant; and it would not be 
enough neither koz them to ſhew, that there was a Canon which 
required a Licenſe; but they muſt ſhew farther, that ſuch Canon 
has been received and allowed by the Common Law. M2. Marſh 
argued on the other Side, and ſaid, that the Caſe cited out of 
Roll's Reports, of a Conſfable's making a Deputy, has been 
called in Queſtton, and ſo it was in Sid. 355. And as to the 
Caſe of a Ocans making a Deputy he did agree, that in 
ſome Places there fs a Gice-Dean; but he believed that de- 
pended only upon local Statutes; and he apprehended, that is 
never received fo2 Law, that he could make a Deputy; at leaſt 
at this Oay, undoubtedly, the Law is taken otherwiſe. Pe 
ſald farther, that the Diſtinſtton that has been made between 


judictal and mintſtertal Officers muſt not be received in lo 


rcat a Latitude; fo2 there ig a Difference between (ome mint⸗ 

crtal Officers and others. Thoſe that require Skill and Judg⸗ 
ment cannot make a Deputy, without erp2zeſs TUo2ds in their 
Patent; though others, he agreed, might: Foz which Purpoſe 
he ſaid, it was held' me Roll's Abridgment 154. that the Marſhal 
of England Cannot. And in Dyer 278. it apgears, that there was 
a Clauſe in his Patent, giving him a Power to do it. And 
fo2 the Authozity upon this Dead, he rely'd upon 3 Cro. 187. 
Plow. 379. b. And to ſhew that the Senſe of the Legiſlature 
has lately been, that a Partſh-Clerk cannot make a Deputy, he 
ſatd, in a late dt of Parliament, which paſſed the third of this 


King, and which was made fo2 creating the Pariſh of St. Ni- 


cholas Deptford, it ts pꝛovided by an erp2eſs enatting Clauſe, that 
the JIartſh-Clerk ſhall have a Power of making a Deputy. 
Then as to the Queſtion, Whether this Office was ſpiritual oz 
not, he ſald, he ſubmitted it, that the whole Employment was 
ſo. De obſcrved too, it was known, that antiently, Parich⸗ 
Clerks were of the Ozder of the Clergy, and not of the Laity. 
And tn 2 Roll'g Abridgment 227. it appears, that by the Canon 
the JParſon has a Right to appoint him. And as to Mandamus's 
noting to admit Pariſh⸗Clerks, he belteved, the Court did not 
grant thoſe Mottons, but upon an Affidavit that they were elet- 
(d by the Pariſh; and fo2 this Purpoſe cited Sal. 468. To the 
(aſt Noint he ſald, that he muſt agree, that he could find no 
Canon, which made theſe Licences neceſſary; but the innumer⸗ 
able Inſtances of them was an Evidence, that ſuch Canon has 
been made and allowed, though at this Day tt cannot be found. 
Ind the eccleſiaſtical Courts are governed by the Lex non ſcripta, 
as well as ours. The Chick Juſtice ſaid, that the Marſhal was 
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conſidered partly as a judicial Officer; fo; wherever Vattle is 
foined, he is to determine that Matter. And he fald it was 
certain, that even a miniffertal Office, which requires Skill, 
cannot be erecuted by Deputy, without TTloꝛds in the O2ant 
fo that urpoſe. Ic ſald, he had ſome Ovcubts, how that was 
to be underſtood of a Conſtable's making a 49 fo2 if a 
Juſtice of Peace Dircits his CUarraint to him, he ſhould queſtion, 
whether the Conſtable could appotat by Tloꝛd of gpouth, that 
another ſhould erecute it. As to the Nature of the Office, he 
lald, he was well ſatisfied, that the different Methods of ap- 
pointing this Officer could not make his Office different in one 
Caſe from what tt was in another. The Caſe of 'Yownſend and 
Thorp, he ſald, was determined inttrely upon its particular 
Circumſtances. Che Tempoꝛal Court permitted the Eccleſia- 
ſtical ta dep2tve the Party there, ſingly, 7 IRcaſon of the Eno2- 
mity of his Crimes. The Licence, he fatd, he could not fee 
how ft could be mafntainable. The Sult below too was pzin⸗ 
cipally tnſtituted to Dep2ive the Party fo2 his not obtaining one; 
and therefoze he thought the JP2ohibition muſt ſtand. Judge 
Page lald, he was clearly of Opinton, that the different Me⸗ 


thods of coming into an Office could in no Caſe make the Difice 


itſelf to be different. In the Caſe of St. Clements, he believed 
that the Court was of Dpinton, that this Office was tempozal. 
Ik lo, this Court would not ſuffer the Court below to dep2ive 
him. However, even in the Caſe of a Oonattve, he took tt, 
they might ſuſpend, Judge Lee ſald, that the Queſtton, 1 
ther this Office is ſptritual oz not, ſtrikes at the whole, He 
did agree, that the Buſineſs of the Office was, circa ſpiritualia. 
But yet be could not ſee but the Office muſt be conſidered as 
nlp ng A cuſtom fo? the Dariſh to chooſe ſuch Officer is a- 
greed on all Sides to have been good. If his Office had been 
conſidered as ſpiritual, he could not (ce how the Lay Gents 
could have had any thing to do with it. And therefoze he 
thought the Canon ſcemed in this Reſpect to be an Jnnova- 
tion upon the Common Law. As to the Office of a Dean, 
he latd, it was certain, that that was many Times, till Queen 
Mary's Reign, executed by a Lay-man. The Court, upon the 
A thought the Pzohibitton muſt ſand; however, gave 
Vale Fol. Leave koz another Argument, upon the Defendant's deſiring it. 


Anonymus. | 
1 R. Reeves moved fo2 an Jufozmation againſt one Thomſon, 
ſhall be f02 digging a Ditch croſs a Turn-Pike Road leading from 


rante for a Woodſtock to London ; and the Court accozdingly made a Rule 
— to ſycwu Caule. ' ; 


Highway. 
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Dilley and Polhill. 


- 


TH Is Matter coming on again, Serjeant Hawkins ſaid, that it vide Vol. 3. 
1 was very true, this was an Aﬀton bzought upon the Award 445. 


itſelf, fo2 the not perfozming it; but he obſerved, that it was 
lad in the Declaration, that the Ocfendant obliged himſelf by 
this Deed to ſtand to this Award; and therefoze there was no 
occaſion to lay a mutual Agreement, De ſaid, the Plaintiff 
would have declared upon the Bond itſelf; only then the De: 
fendant would have pleaded a Tender at the Day, without an 
uncore priſt, ag the Bond was given to do a collateral Ack. And 
if the Party had declared upon the Bond, it would have been 
good beyond all Queſtton. To which Purpoſe he cited Saun. 164. 
2 Ven. 239. Luut. 550. F02 which reaſon, he ſubmitted it, it was 
equally good fn this Cale, Judge Page ſaid, that he had looked 
into ſome of the beſt of the Entries, and he found, that in Ac⸗ 
tions founded on the Award, they conſtantly lald a mutual 
Submiſſion of the Parties; And particularly he cited Raſt. 153. 
The Court ſaid tov, that in the Caſes cited by the Serjeant, 
the Defendant pleaded over; and by that means admitted the 
Submiſſion. But here, as there was a Demurrer to the De- 
claration, the Court muſt give Judgment, whether the Sub- 
miſſion appeared to be futficiently laid, oz not. And they 


thought, it did not; however, gave Leave fo2 another Ar- vide poſt. 


gument. 


Hayes and Warren. 


U PON a Crit of Erro: on a Judgment by Nil dicit in Af. What mall 
ſumpſit, M:. Theed, Jun. q 1 that there were ſeveral be good 


Counts, and intire Damages have been given; but he ſub- 
mitted it, one of them was bad. The Count was oy Clark 
and Labour done; and he did agree the Mozk and 

was ſaid to be done fo2 the fatd Charles Warren the Defen- 
dant ; but he ſubmitted it, that was not enough, without al- 
ledging, that the Wiozk was done at the Defendant's Requeſt ; 
and fo2 this Purpoſe he cited 3 Cro. 42, 382. Judge Page laid, 
that upon this Iſſue the Platntiff would not have been bound 
ta have proved that the Mozk was done at the Defendant's 
Requeſt ; and 1f it was done at any Body's elſe, he ought to 
be the Paymaſter and not the Ocfendant. The Court ſeem- 
ed to be of the ſame Opinion. Hawever this Matter ſtood 
Over. Vide poſt. ; 


3 


Count in an 
Aſſumpſit for 


abour Labour done. 
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The King and The Juſtices of Nottingham, 


The Certain- Mandamus having been granted to require the Juſtices of 
ty required the Town and County of Nottingham, to order the 
in a Return Thurch-wardensd of the Pariſh of St. Mary in that JAlace, to 
e Manda- pay to the Church ⸗wardens of the JIariſh of Kirdlington in York- 
: ſhire luch Coſts as were reaſonably erpended by them in main- 
What ſhall talning one Henry Bell, between the Time of his being removed 
not be laid to tg them from the Pariſh of St. Mary by an ©2der of two 
de « good. Juſtices, to the Time of ſuch Oꝛder being let aſide at the Quar⸗ 
ma, ter-©cllions fo2 the laid Town and County, Pz. Fazakerly 
which is di- (atD, that the Juſtices had made a Return; but he app2ehend: 
rettcd ro Ju- 8D eit was tnſufficient. De fad, this Mandamus was founded up⸗ 
tices of on the Statute of r (8). But the Return has not 
aged complied with tt. 02 the Wozds of the Return are, that 
they did o2der the Church-wardens of the Pariſh of Sr. Mary 

to pay the Sum of 30s. to the Church wardens of the Par iſh of 
Kirdlington, luch Sum accozding to our Ofreftions being rea- 

ſonably patd by the Church-wardens of the ſaid JYartſh of 
Kirdlington. - Now, he ſatd, this Sum of 30s. might have been 

a Sum, which was reaſonably patd by them, but it does not 

follow but there might have been moze Sums of the lame J2a- 

ture. And he ſubmitted it, if an Afton was bought againſt the 

Juſtices fo2 a falſe Return, and it ſhould be proved upon the 

Trial, that there were ſuch other Sums, the Plaintiff could 

not recover. Judge Page ſald, that he took It, the Legiſlature 

had intruſted the Juſtices with an abſolute Power of N 

in this Matter; and he did not think ſuch Action would lie. The 

Court declared too, that they thought, the Return was certain 

enough. But afterwards they took Notice, that by the CUlozds 

of the Act the very Juſtices only, which allow of the Appeal, can 

aſſeſs the Coſts; and therefo2e they thought the Mandamus ought 

to be quaſhed, fo2 o2dering Juſtices at another Quartcr-Sefſions 

to do this. To this M2, _— (aid, that the CUlo2ds in this 

reſpef were to be conſtrued only by way of Otreitton, like the 

Caſe of Dvcrſeers. However the Court quaſhed the CUrit. 


The King and Lane. 


Vide Vol. 2. R. Reeves now moved fo2 Judgment. De ſaid there were 
414. 


two Dffences laid in the Judttment; one fo2 not erecu- 

ting the Office of Conſtable, the Oefendant being choſen in 
the Leet; the other fon not exccuting this Office, the Octendant 
being a Freeman in London, and choſcn Conſtable at one of 
the CTlardmotes. De (aid, it has been objeted, that the De- 
kendant ts not indiitable fo2 refuſing to erccute the Dffice of 
Conſtable, being choſen fo2 that Purpoſe at the Leet. And 
if that ſhould be admitted, the King is fntttled to Judgment 
upon the other Part ot the Indickment, fo2 the Oefendant's 
not erccuting this Office, being choſen at the Clardmote. 
And as to that, he laid, the (Uardmote ts a Court held 1 
1 thc 
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the Alderman of the Tard. Conſtables are pꝛeſented there; 
that Pieſentment is delivered by the Alderman of the Ward to 
the Court of Aldermen, and befoze them the Conſtables are 
ſwon ; ſo that there is no Power of puniſhing ſuch Conſtables 
in the Wardmote ; and therefoze if the pzeſent Jadi#ment does 
not lic, there is no Method of puniſhing them at all. But he 
did ſubmit it, that the Oefendant might be puniſhed even upon 
the firſt Part of the Inditment, Foz this Purpoſe, he (aid, 
many Caſes might be cited of Judi#ments of this ©02t ha- 
ving been bzought in this Court, other Exceptions taken, 
and upon ſome of thole Exceptions Judgment arreſted, upon 
others 9 actually given fo2 the King; and yet this Er- 
ception not attempted to be made te of. Accoꝛdingly he 
cited 3 Keb. 230. Sid. 272. Comb. 416, Skin. 669, and Ven. 344- 
M2. Abney on the other Side ſaid, that it ts certain, that the 
received Notion in the Law-Vooks is, that a CUardmore - 
is of the lame Nature with a Leet; there ts nothing lald in 

this Inditment to ſhew it to be different, and therefo2e he 


' fubmitted — 11 it ſhould be taken to be the ſame. Then as 


to the general Queſtton, whether an Indickment would lie againſt 
a Man, fo2 not exccuting the Office of Conſtable, being choſen 
into it at the Leet, he ſubmitted it, that it would not. That 
the Leet is the proper and __y Place fo2 this Buſineſs 
cannot be doubted, It is held ſo in Bulſt. 194. Sav. 93. Salk. 
195. and many other Books. That this Dffence is not tn- 
diitable at the Seſſions, he laid, was as certain. *Twas held ſo 
in the Caſe of The Queen and Wheetthorp, Mich. 8 Ann. ann 
there the Caſe of The Queen and Dummer was cited Trin. 2 Ann: 
The fame Point was reſolved in the Caſe of The King and 
Bech Irin. 7 Geo. 1. And in the Caſe of The King and The Con- 
ſtables of Limington, Paſch 1 Geo. 2. this Point was ſettled upon 
Debate. De laid, if this was ſo, this would be a. ſtrong Argu⸗ 
ment, that this Offence was indictable no where. And foz Autho- 
rity direcly in fich he again mentioned the Caſe of The Queen 
and Dacey, which he cited upon the fozmer Argument. He 
ſaid, he had ſince mo2e fully inquired after that Caſe. He had 
found that many Gentlemen at the Bar had taken a Note of 
it. And their Notes all agreed, that the Court declared their 
Opinion to be, that no Indicment would lic fo2 this Offence. 
De ſald however, that he muſt own, that Matter came only on 
upon Motion to you the Indickment, and the Court only made 
a Rule to ſhew Cauſe. The Court ſaid, that they thought the 
Cales of Indtäments at the Seſſions being quaſhed were not 


material to the pꝛeſent Queſtion. Foz till the Statute of 


13 & 14 Car. 2. 12. (15). ft is — — all Queſtion, that they had 
no ſozt of Jurisdiaton in this Matter relating to Conſtables. 
And that Statute has only given them a limited Jurtsdickion 


in appointing JIcrſons to execute the Office of Conſtable in 


particular Caſes, till the Lect is held, They did agree, that 
the Cale of The Queen and Dacey was a ſtrong Caſe; but they 
laid it was known, that Rules of that Sozt were often 
made of a ſudden; and therefo2e the Authozity of that Caſe can- 
net be fo great as the Authonty of many others. Judge Lee 
lald, that he did believe indeed, a Juſtice of Prace might ſwear 
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in a Conſtable befoze the Statute of Car. and ſo he may at 
— Day, though choſen at the Leet, as Confervato? of the 
one's and he remembꝛed Lozd Holt was of that Opinton. 


—_ __ —_— — —ü—ü—d ” > — 


ut he remembered likewiſe in the Caſe of Fletcher and 


Ingram, Hil. ) W. 3. Lozd Holt ſaid, a Conſtable might be jy- 
died fo2 not erecuting his Office, And as to the Authonty 
ok the Lect in this Matter, be ſaid, it was a Doubt, whether 


- dog ence, Accozdingly the Court gave Judgment to2 the 
lung. : 


Deemes and Panſton and others, 


How far the 


eee O N Rulc to ſhew Cauſe, wby an Inkozmation ſhould not be 
grant an In- granted againſt the Defendants koz a Reſcue, Judge Probin 
formation fuld, that the Reſcue ought to be returned, tefoze this Court 
1 will do any Thing in it. But M2. Huſſey tnfo2med them, that 
ianding the this was a Reſcue of Goods upon a Crit of Execution; fox 
Reſcous be Whtch Reaſon the Sheriff ought to have maintained his Poſſet- 
not returned, lun, and cannot return a Relcue. Acco2dingſy the Court made 

the Rule abſolute as to Panſton, and diſcharged it as to the o. 


thers. (Chtef Juſtice abſent.) 


Marſhal and Cope. 


Mew far a M* Parker moved to ſet aſide a Rule fo? _ Erroꝛo 

Rule to ul- de Recordo; becaule the Defendant in Erro2 had not given 

ebe, A Rle to aflign Erro2s upon the Return to the Scire facias. 

Mall be wid, Mz. Strange on the other Side ſubmitted it, that (ſuch Rule was 

to be irregu- hot Neceflary, But upon Mz. Clark's tnfozmning the Court 

lar, that it was; the Rule that had been obtained was ſet aſide. 
Chick Juſtice abſent. 


Anonymus. 


— R. Morley moved to put off a Trial, which was to come on 

1 this Afternoon, upon an Affidavit, that one of the Defen- 

As Been pur Dant's material CUitneſſes was taken vengerouly i! this 

M a Trial, Mo ning fo that ge could not attend at the T . De had 
an AMidavit likewtſe, that Notice of this Motion was left at 
the Attozney's Chambers. But rhe Court laid, as it does not 
appear that auy Body was in the Chamber, that j28tice was not 
ſuffictent. Accozdingip the Motion was Ddiſatlowed. Chief 
Juſtice abſent, 


6 For- 


- + 2 


the Jury has a Right of amercing, 62 the Steward of fimung fox 
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Forwood and Duffen. 


toznev gave two Ries fo2 him to quſtify his Bail; upon which 
the Plaintiff Jenn to juſtify liacuiſe at a Judge's Cham⸗ 
ber ; but the Oefendant's Attoznep declared he would not agree 
to it. Notwithftanding this the Plaintiff's Attozney came to 
the Judge's Chamber, aud did giuſtify ; aud the Counlel did 
agree that = Dekendant's Attozney was there p2efent, and 
did not oppole it; but, he ſaid, he was there upon other 
VBuſinels ; and therefoze be ſubmitted it, that his being there 
any not oppoſing it was not material. De obſerved farther, 
that the Plaintiff 's Attozuey was aue pf the Bail; ond it Hos 
d Rule of this Court, that ſuch Perſon chall not be 


been an 9 
as this Rule 


vail fo2 his Client; and n the Common 
1s to this Day ſtriitly followed, Foz which ſub⸗ 
mitted it, that the Erecution was regular. On the other Olde 
it was inſiſted, that the juſtiying ata 1 's Thomber re 
guiar cven without Conſent; and therefo2e it was prayed on 
that Side, that the Rule might be made abſolute. e Court 
ſad, that the Bule that has been meutloned, agoinf Attozmes 
being Bail fo2 their Clients, was made fo2 the Benebe of At- 
to2nirs; bt of late it has not been obſerved. Do they thotgyt 
that Matter regular enough. But as to the other, they nd, 

all never can juſtify at a Judge's Chamber without Con- 
ſciit; and they did not think this was a Conſent, So the 
Rule was Diſcharged. 


Dow ſen and Hayward. 


M* Strange moved, that a Judgment and Execution might 
be let afide, fo2 want of .a Four-Day Rule given upon the 


ſcuce, and he never made any Complaint of this Jrregularity a 
at that Time; fo2 which Reaſou he ſubmitted it, that the Com- 
platut was now too late. z. Strange by wny of Reply Look 
Notice, that at the Time the Judgment was ſigned the De- 
lendant was not acquainted with this Jrregulartty; and theve- 
loc it would be hard to conftrue (1s nat complaining of tt 
to be a TUatver of it. But beſides he beg d Leave to fubmit 
it, that he could not waive it. Foz the Crown is t1teftted to the 
Stamps upon this Bule; and the Dffcer ts intttled to his Fees. 
Che Court ſaſh, that beyond all Queftion, the p2tmary Inten- 
uon of thele Rules being requiſite was not, that t * 8 


N Rule to ew Cauſe, why a Capias ad Satisfaciendum ſholild How far Bait 
not be ſct aſide fo2 its being taken out after a Wirtt of canecbe al. 
Erro allowed, the Counſel ſoz the Defendant in Erro? ſad, . 
that it was very true, the Jlatntiff put in Ball to the Writ jade 

of Erro2 at a Judge's Chambers, but the Defendant's At- Chamber. 


Poſtea. Mz. Fazakerly on the other Side auſwered, that the 4 . ” 
2latutiff nave Notice to tar the Coffs eight Days after the « Day vie 
3eginning of the Term; accozdingly the Coſts were tared, * — ven 

and Judgment ſigned the tenth Day in the Dekendant's 52 


e. on the Po- 
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Duty might ariſe to the Crown, and Fees to the Officer ; but 
that the Party might have due Motice 1. —— to him befoze the 
Slaning the Judgment. Foz which Reaſon they thought it 
clear, that the Party htmſelf might waive this Rule. And they 


ſaid farther, that they were of Opinion he had watved it. Ac 
cozdingly the Motion was not allowed. | 


The King and Spretbury. 


What melt N Motion koz the Maſter's Bepozt My. Strange ſatd, that 
be « good the Delivery of a Wrtt into the Sheriff's Office is a good 
Arreſt of «a Arreſt of a Sheriff's Bailiff; becauſe the Sheriff cannot re- 


Sheri" hai turn a Non eſt inventus. CUihich was not dented. 


Anonymus. 


How far an 8 Chappel moved fo2 an Inkozmation agaſhſt one Ree 
Atteste wt refuſing to let the Juſttces of Peace fo2 the County of 
will ties: _ Worceſter hold their Seſſions in tie Town-Hall belonging to 
© for refu. the Cozpazation of the City. De ſaid, the Judges have held 
ſing to let theilt Aﬀliles, and the Juſtices of Peace their Scefſions, there, 
Judges hold Time out of Mind; and in the Charter given to the Cozpozation 
— ©. by Ring pms 1. there is an erpzeſs Salvo, that the Town: 
«hich they Ball (hall be free fox ſuch Purpoſes. De took Notice likewiſe, 
uled todo, That (he Gentlemen of the Country had contributed very large- 
Þ of late to the Rebuilding and Beautifying that Place; and 
therefoze the Attempt that has been made of ercluding them 
from holding their Sefſions there, is of a very crtraozdinary 
Nature. Judge Page lald, in the Caſe of one Ferrars he re- 
membered there was a Vill brought in the Court of Er- 
chequer. And upon the Hearing it appeared, that a Father 
had been Tenant fo2 Life, the Son Remainder Man in Cal; 
the Father agreed with a Dutchman, that he ſhould bulld a 
Milt upon Part of this Eſtate, and the Son was p21vy to this 
Agreement, ſaw the whole Ciozk go on, and never oppoſed 
it till his Father's Death; the Court in that Caſe granted a 
perpetual ſmjuntfon. AccozDingly in the p2cſent Caſe the Court 
mave a Rule to ſhew Caule. 


| Loving and Averey. 
iow far tho O® Rule to ſhew Cauſe, why a Judgment and Execution 


— Pg ſhould not be ſet aſide, fo making a Raſure in the Re- 
judgment turn ok the Latitat, and the Indgment being ſigned too ſoon, 


by reaſon of ven notwithſtanding the Return of the Uirit, as raled ; Pz. 
« Ratuic, Strange lald that the Fatt was, that the Platntift's Atrozney 
— a Præcipe 02 Note to the Sheriff to make out a ſpecial 

atitat, Teſte the firſt Day of the Term, returnable in un 

Menſ' Sti. Michaelis; the Sheriff accozdingip took one of the 

pzinted of wherein were the Words prox' poſt, blotted 

out thole CUlozds, and made the Crit returnable die Mercuri 
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in un' Menſ” according to his Diſtretion. By Miſtake the She- 


riff made his Warrant w2ong ; fo2 the Wo2ds prox' poſt were in 
that. The Batliff however did not take Notice of the Day 
of the Return as it was in the Ularrant; but took it fo2 
granted it was according to the Plaintiff's Intention. Ac- 
codingly made his Arreſt befoze the un' Men“; but finding that 
there was not Twenty-four Hours between the Arreſt and the 


Return, was under ſome Otfficulties how he ſhould comply with 


the late Act of Pariftament. Foz which Reaſon he p2opoſed, 
that no Bail-Bond ſhould be taken; and that the Dekendant 
(ould be diſcharged from the Arreſt upon his Attoznep's agree- 
ing, that the Dekendant ſhould appear and find Bail above. 
Chis P2opoſal was agreed to. all above was regularly 


nmiven; the Oekendant ſerved with a Copy of the Declaration; 


ules given to plead; and fo2 want of a Plea, Judgment 
- the 9th of November, and Execution taken out that Day. 
Clpon this State of the Fa, M2. Strange ſatd, there coulb be 
no Dietence of any Yesbehaviour in aſtering the CUrit ; ann 
therefo2ze the ſingle Queſtion would be, whether the Judgincut 
was not regularly ſigned in Point of Time. As to that, he 
did agree, that if the Return of the Crit was not regular on 
the ſccond Return-Oay, the Defendant was intitled to an Jm- 
parlance ; and if fo, undoubtedly the Judgment could not be 
maintained. But he ſubmitted it, that the Return was regu⸗ 
lar, ye lald, he always took it, that the ſettled Oiſtintton 
was, between JI2occedings by Oziginal and Pꝛoceedings by 
Vill; that in the Pꝛoccedings by O2tginal the TUrits arc 
returnable at a general Return-Oay ; but tn the 8 
by Bill they are returnable at any Time. Foz which Reaſon 
be app2chended, that the Judgment was regular. Mz. Draper 
argued on the other Side, and ſaid, that this was a P2oceed: 
ing by ſpcctal Latitat, which fs Different from the Pꝛoceeding 
by a common one. be ſald, he ſubmitted it, that the — 
ing by (ſpecial Latitat was deſigned to be made like the Pꝛocced⸗ 
ing by On1gtnal ; and in that Pꝛocceding the Capias muſt have 
eight Days fo? the Return. He laid farther, that the Oltfficulty 
which the Batliff lay under in erecuting the Pꝛoceſs of the 
Court, ought by no Means to put any Jnconventence upon 
the Oefendant. Now if the Dekendant had regularly given a 
Ball Bond, the Conditton of it muſt have been, that the Oe⸗ 


fcudant ſhould appear at the Return contained in the TUarrant, 


and not at the Return contained in the Writ, Foz which Kea⸗ 
ſons he hoped, that the Rule ſhould be made abſolute, Judge 
Page (cemed to ſay, that if the Ocfendant had given a Baul- 
Vond, he muſt have entered into it at the Sheriff's Office, and 
not given it to the Dflicer that made the Arreſt, by Reaſon 
that the Arreſt was in London. And upon the TUhole, the Court 
took it, that the Judgment was regular. Apon which M2. 
Draper pꝛaped, that the Court would however ſet it aſide, tho' 
ſfritly regular, upon Payment of Coſts and pleading an Iſſu- 
able ]vica, ſo as that rhe Plaintiff may go to Trial within rhe 
lame Time as he might have done, ik they had pleaded acco2d- 
ing to the Rules of the Court. The Þlea, he ſaid, was, 
that the Bond, upon which the Aﬀton was bzought, was given 
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upon a Uſurtons Conſideration. And the Defendant offered 
to verily the Truth of it by an Affidavit. The other Side 
offered to make an Aﬀdavit, that the Plea was falſe, 
Cpon whtch the Court ſad, that theſe JIleas are very often 
Sham-Pleas, os well as the Pleas upon the Statute of Limi- 


tations; fo2 which Reaſon the Chief Juſtice ſatd, that he doubt⸗ 


How far the 
Court will 
grant an In- 
formation « 
paint a Per- 
lon for en 
deavouring 
to poiſon an- 
other, 


Vile ante 14 


ed, whether the Court had ever gone ſo far, as to ſet regular 
Judgments afide upon theſe Terms, lowever, the Counſef 


at faſt agreed among themſelves, that they would go to 


Trial upon this Pica of Ciſury, upon the Ocfendant's entring 
intoaURnle to deliver ft to mozrow, take Notice of Trial with- 
in Cerm, bung no CUrit of Erro, not till in Equity, pay the 
Coſts, and let the Goods remain in the Sheriff's lands, with 
the Judgment fo2 a Security. Accozdingly, this Rule was 
entred into by Conſent. 


The King and Paxton. 


N Rule to ſhew Cauſe, why an {Jnſo2mation ſhould not be 

granted agatnſt the Defendant, fo2 endeavouring to poiſon 
one Smith at Gibraltar, and ſeveral Parts of the Seas in coming 
over from thence, 19}. Fazacherly fatd, that he had a great many 
Attivavits to produce, erplathing this Fai ; but he appzehended 
a very ſhozt Anfwer might be given to-this Complatit; and that 
is, that this Court has no Jurtsdidton, in as miich as the Facts 
were done beyond Sea; and all Offences puniſhable by Indi. 
ment 02 Jnfozmatfon are local. M2. Reeves on the other Side 
ſatd, that he did agree, Indickments are local; but it might be 
dotted whether {nfozmations were ſo; and fo2 thts Purpoſe 
cited Ven. 183. The Court declared their Chounhts at pꝛeſent 
to be, that there was no ſuch Diſtinckton. Dowever, if Pz. 
Reeves could find proper Authozities to ſuppozt this, they gave 
him Liberty to move tt again; ſo enlarged the Rule foz a Way 
02 two. Vide poſt, | | 


Woolaſton and Walker. 


M Marſh now argued fo2 the Plaintiff in Erroz, De ſaid, 
the Aition th the Court below was an Aſſumpfit on a P20- 


intſloꝛy Mote, and bought by the Platntiff there, as Adminiſtra⸗ 


tut de bonis non ok one — Clark, pendende Lite, about thc 
Dabate of a CCl of Francis Clark, Exccutoz to the ſald Clark. 
The Defendant there let Judgment go agatnſt him by cognovic 
Ackionem, Put M2. Marſh ſubmitted it, that the Acton would 
not lic. De Catd, it was not to be diſputed but at Common 
Law the Owdinary could maintain no Aﬀton, no2 could any Ac⸗ 
tion be maintained againſt him; and ſo is the Authozity of Plow. 
278. Che Statute of 2 Weſt. 19. appointed, that the O2dinary 
ſhould be (ubjet to Actions. And the Statute of 31 Edw. 3. 11. 
has required that Adminiſtrations ſhall be granted; and at the 
ame Time p2ovided that luch Admintſtratozs ſhould be capable 
of commencing Actons, and of having Aitons commenced : 
5 gain 
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malnſt them. The other Statutes have only given Directions 
to what Derſons Admintſtratton ſhall be granted, and about the 
manner of Admintſtratozs diſpoling of the Effefts. From thts 
ſhozt State of the Cale relating to Admintſtratozs, he app2e- 
hended it to be clear, that none of theſe limtted Adminiſtrato?s 
arc capable of commencing Aﬀtons by the Rules of Law. De 
did agree that they were capable of collecting in the Goods; be- 


cauſe theſe Letters of Adminiſtration micht be conſtrued in the 


Nature of Letters ad colligenda bona Defuncti. Fo2 which Rea- 
ſon, it theſe Adminiſtratozs have taken upon them any tarther 
Bower, it was Time now to put a Stop to them. But there 
was mo2e particular Reaſon to do this in the p2efent Caſe; 
becauſe this Sozt of Adminiftration has been condemned by the 
Judges; as may appear, not only from the Caſe in Moor 636. and 


in Carth. 153. but from 5 Rep. 33. and 3 Keb. 54 The Chief 


Juſtice owned it to be Hts Opimon, that it was very difficult 
to ſhew by the Rules of Law, how theſe limited Admintſtratozs 
were capable of commencing Aﬀtons. Vut he ſaid, the Judges 
of the prelent Time find that foxzmer Judges have allowed 
them; the p2clent Judges, therefoxc, muſt walk in the Steps 
of their Pꝛedeceſſozs, and by Reaſon of the many Pꝛecedents 
muſt now allow them. However, on the other hand, he ſatd, 
he belteved it had never been ſettled, that theſe tempozary Ad- 
miniſtratozs can bind the J2operty in au arbitrary manner, 
as other Admintſtratozs can; and therefoze if they ſhould com- 
mit a Devaſtavit, by changing the Poſſeſſion of the Goods, he 
ſhould much doubt, whether that Act would change the Pꝛoper⸗ 
ty. Judge Lee ſald, that the Authozity of the Caſe in Carth. 
was what pzinctpallyp occaſioned his Doubts upon this Matter 
on the kozmer Arguments. But, he ſatd, he had fince v2dercd 
the Roll of that Caſe to be ſcarched. Accozdingly it was found 
that that Plea in Abatement, in Relatton to the Galidity of this 
Admintſtration was there wav'd, and Judgment is actually en- 
tred up fo2 the Plaintiff; ſo that he (ſuppoſed there was only 
a Rulc made to thew Caule in that Caſe. He laid, that the ob- 
jcfion againſt the p2eſent Aﬀton could only be founded up⸗ 
on its appearing to the Court, that the Adminiſtration ts 
void; ſed non conſtat that there is a'Tifll, and therefoze the 
other Matter cannot. Ik it had appeared to the Court that 
there was a Caill, and the Dilpute was only who ſhould p2ove 


it, that he ſald was a Quſtton which he did not think it ncceſ- 


ſary fo2 him to give an Opinton upon at pꝛeſent. Upon the 
whole Matter, the Court declared their Opimong, that the 
—_ was well bzought; accowingly affirmed the Judg⸗ 
ment, 


Acherley 


; 
5 

| 

N 
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Acherley and Bell. 


When a Role 7 ws Chapel mov'd fo an Attachment againſt the Defendant 
» made for l ke not letting the Plaintiff take a Copy of the Poll-Books 
me Lead. in Purſuance of the Rule, which gave him Liberty to take a Co- 

py of all publick Books. The Court inclined to think, that a 


lick Books, 
what ſhall be Doll Wook was not within the Rule; however, made a Rule to 


land to he a ſhcw Caulc. 


Breach of 
luch Rule. 


Jones and Stanley. 


What ſhall Scac. O Cemurrer to a Plea of Purchaſe without Notice, 
1 M2. Bootle objefted in the firſt Place, that the Plea 
Waiverofthe WIS inkozmal fo2 not concluding with an {lverment; and cited 
neneht of « the Cale of in this Court, where a Plea was 
Plea of held to be bad upon this very Exception about thee Years ago; 
Vurchafe for ànd Mz. Bunbury ſatD, that he remembzed that Caſe, and it was 
a valuablo. fo. Be ſatd, that he appzehended the Plea was bad in Dubſtance 
tion withour THKewtſe, koz its being only alledged in the lea, that he had no 
Notice. Motice at the Time of erccuting the Purchaſe Deeds; where- 
as, if he had Notice at any Time befoze the Papment of the 

Jürchale Money, ſuch Notice would, be (uffictcnt. And tn the 

aſt Place, he ſubmitted it, that the Defendant had watv'd his 

dlea, by anſwering over to the Motice, and denving it in his 

n1(wer. Co the firſt of theſe Obzeittons the Chick Baron ob- 

ſerved, that ſuch Defeit in Fozm was helped by the Statute 

fo2 the Amendment of the Law, upon a general Oemurrer , 

and therefo2e he thought it clear, this muſt be cqually helped in 

a Court of Equity. To the ſecond he laid, it was certainly 

true, that if the Dekendant had Notice —_ the Payment of 

his Jaurchaſe-Money, he ſhould not have the Benefit of this 

Pilea; but pet he thought, there was enough lect out in the lea 
to have put the Ilaintiff upon alledging the other Fait in his 
Replication. And as to the laſt, he rook tt, that in Taſe of a 


JIlca of a Jaurchaſe bona fide, the Defendant conſtantly denies 


Fraud in his Antwer; fo2 which Reaſon he thought, that the de⸗ 
nping Notice tn the Oetendant's Anfwer, in the p2eſent Caſe, 
cuuld by no Means be laid to be a (atver of the Plea of Jur- 
chaſe without J2otice; accozdingly the Oemurrer was over- 


ruled, 


The Biſhop of London and The Mercers Company. 


Vide Vol. l. 115 Matter was now argued again by My, Fazacherly, fo; the 
v9 Dlaintiſf in Erro2; and by Serjeant Eyze fo2 the Ockendant. 
The lame Points that were befoz2e argued, were now ſpoke to 
again; and upon the whole, the Court declared themſelves well 
{atigficd as to the Merits of the JAlatnitift's Title; and there 
for would not have that Point argued any moze. But as to 
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the Fon of the Plaintiff's declaring they thought that might 
be pꝛoper to be farther conſidered of. Vide Poſt. 


Pool and Hamerton. 


O Rule to ſhew Cauſe why the Plaintiff ſhould not Have How fer the 
Leave to amend his Declaration upon Payment of Coſts, Court vill 
and Liberty to plead de novo, M2. Kertleby ſatd, that the De- feet 
fendant had demurred, and the Plaintiff zones in Demurrer, p.C1,ration 
and the Roll adually made up; to2 which Reaſon he ſubmitted after Joinder 
it, that the Rule ought to be diſcharged. But the Court (alD, in Vemurrer. 
this was only a loole Roll of this Term, and therefoze they 

would conſider it as all in Paper; accozdingly they ozdered that 

the Rule ſhould be made abſolute, Gpon which My, Kettleby 

deſired, that they might have four Oays to demand Oyer; 

though he Did agree they had not demanded it pet. The 

Court ſaid, if the Defendant had demanded Oyer betoze, and it 

had been refuſed, he would have a Right to have four Days 

nau to demand it, without Leave of the Court; but as he did 

not, it was neceſſary to * the Court fo2 this; and they 

gave him two Days koz that Purpole. 


The King and Wakelyn and others. 


N Rule to ſhew Cauſe why an Inkozmation ſhould not be How far the 
granted — the Dekendants Church wardens and O- Court will 
verſeers of the Pooz of St. Giles's Shoredich, fog forcing a Per. — 4 
ſon to go into the TUozkhouſe there, without her Conſent, not- h poor 
withſtanding ſhe had 120 Pounds by her, and fo2 taking away mall anſwer 
that Sum of Money from her. Mz. Fazacherly ſatd, that he had che Marrers 
Alldavits denying all the criminal Part of the Charge, and ex⸗ - 9 Ath- 
plaining the whole Mature of it; foz which Reaſon he hoped, 
that the Parties making this Complaint ſhould be left to their 
oꝛdinary Remedy, But Judge Page ſatd, he took the conſtant Rule 
of the Court to be, that, wherever there 1s ſtiffictent Cauſe 
ſhewn fo2 granting an Jnfo2mation, if the Fai be true, they 
will always make the Rule abſolute, if the Fait be dented, in 
oder that it may be tried. Accordingly the Rule was made 
abſolute in the pzeſent Caſe; and afterwards the ſame Oay, in 
the Caſe of Birch and Atkyns, which vas a Matter that came on 
upon a Riile to ſhew Caule, why an Attachment ſhould not go 
againſt au Officer fo; an Abuſe in — the Pꝛoceſs of the 
Court, My, Strange ſald, he appꝛehended the Rule was different 
between Attachments and Inkozmations in this Reſpet; fo? 
that if the Perſon, againſt whom the Complatnt was made, 
did but deny the Charge alledged againſt him, the Court would 
diſcharge the Rule in Caſe of an Attachment, though he agreed 
they would not in Caſe of an Inkozmation. The Court there 
did not deny this; but ſald, when they pronounced the Rule, 
at the Time the Affidavits were read, on which the Complaint 
was founded, they ozdered that thts Perſon ſhould anſwer the 
Matters of the Affidavit, with an Intention, that on ſhewing 
Vor. II. 6 Caule 
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Diſcretion. Acco2dingly the Ruile was ozdered to be dꝛawn up 
8 ; _= that the Perſon complatned of ſhould ſhew Cauſe on 
uriday. 


The King and Paxton, 


Vide ante 12 Matter being moved again, a Cale out of z Keb. 66;, 
was citev, to mew that Infozmattons ate local, as well ag 
Indtäments; and it was ſaid, that there are two 02 thee moze 
Caſes, wherein this is adjudged. Accozdingly the Court dif 

charged the Rule, unleſs Caule on Thurlday. 


El y and Morant. 


. How far the R. Robinſon Moved, that Pꝛocredings agatuſt Batl might 
Court will be ue, and that the ſecond Scire facias might be quaſhed, 
— fo2 Its ru returnable Die I. une prox? poſt Men ' Sti. Michaels, 
en which Was the Fraſt vf all Saints; and conſrquently no Law: 
day. Accozdingly the Court referred the Trregnlarity of this 
Matter to the Maſter, OE 


The King and Emplon. 


Vide ante 25. MI“ Fazakerly and 99). Agar both now argued this Matter 
fo2 the Defendant. They laid, there were thzce Convic- 
tions returned upon the Certiorari; the firſt, whereby the De⸗ 
kendant was fined 601. the lecond, whereby he had a Dap given 
him to appear and pay tt on; the third, whereby the Fine was 
treated, To thr firſt of theſe Convictions, they ſald, the 
om of (t was, Cum ad Seſſion' rent” apud Howden octavo dic 
Novembris Anno tertio Domini Regis nunc; Cumq; ad hanc Seffion' 
ordinatum eſt in his Anglicanis verbis ſequentibus. Jt is o2dcred, 
that Empſon, the Defendant, ſhonld appear and anſwer 
certain Raſures contained in a certain Book of Pains, which 
wag dellbered to him when Fozeman of a Jury foz Howdenſhire. 
1d whereas he the lald Empſon did appear, and it beting 
agked him, ts this Book of Pains, delldered pou when pou were 
Fozeman of the Jury foz Howdenſhire, the fame Book ; was tt 
then in the ſame Condition it 1s new 2 The laid Empſon 
vit refuſe to anſwer upon Oath ; it is o2Tered, that he ſhould 
be fined 601. And the fourth Day of April in the lame Prar 
was given him to appear and pay the Fine on. The Creepttons 
taken by them to this Ozder was, firſt that this O2der is onh 
by way of Recital; ſccondly, that it does not appear the Boo 
11 Queſlton related to them; thirdly, that Howdenſhire was not 
lad to be within their Jurtsdieton ; fourthly, that the Raſurcs 
ded yor appear to be in material JIlaces; fifthly, that they had 
no Uuthozitp to adminiſter ſuch Oath, it tending to accuſe 
himſclt; and baffly, that it was not (ct fo2th with ſufficient Cer- 
tainty, That the Oath was cver tendered, P'. 9 — 5 
8 | ounſc 


Cauſe they myo rant an Attachment oz Info2mation at theſe 
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Counſel of the other Side; but deſired Time to anſwer theſe 
Erceptions; accozdingly the Matter was ordered to ſtand 


Ober. Vide poſt. 


Darby and Pool. 


JN Debt on Bond foz 181. the Defendant demanded Oyer of What hall 


the Condition, ſet kozth the Statute of Hen. 6. and farther de ſaid to be 
pleaded, that a Plaint was laid in the Palace-Court in South. 9,894 Bail 
wark againſt one Bridge fo2 20 l. that thereupon Joceſs iſſued 


- to one Birley, a Ciirger and Miniſter of the Court, who did ar⸗ 


reſt the ſaid Bridge, apud Weſtmonaſter' infra Juriſdiction' Cur' præ- 
dict'; and accozdingly took the ſald Bond of her in the Name 
of the Plaintiff, fo2 her Appearance fo2 Eaſe and Favour, The 
Plaintiff replies, that the Platntiff was Under-Warſhal and Keep- 
cr of the Pꝛiſon of the (aid Palace-Tourt, ereftedby Letters Paͤ⸗ 
tent in the Reign of Ring Charles 2. vigore & ſecundum formam Sta- 
tut” infra Weſtmonaſter* prædictꝰ; and that the Bond was made to 
the Plaintif, abſque hoc, that Birley took the Bond in the Name 
of the Plaintiff, in the Manner mentioned by the Defendant. 
Upon this, Iſſue was joined, and a Uerdi# found koz the 
Ilaintiff. M2. Filmer now moved in Arreſt of Judgment. The 

bjeſtion, that he relied upon was, that the Bond does not ap- 
=_m to have been given to the Plaintiff in the Name of his Df- 

ce. Þeſatyd, he did agree, that the Ocfendant did not demand 
Oyer. But then the Plaintiff ought to 3 ſet it fo2th in 
hig Replication; and pꝛaped that the Bond might be inrolled. 
To which Purpoſe he cited Carthew 301. Lutw. 680. De like⸗ 
mile obſerved, that the Platnt ſect kozcz in the Jlea ws a 

reater Cauſe of Aäton, than that Sum mentioned in the 
50nd; and thereſoze the Cauſes of Aﬀton could not be fntend- 
co to be the ſame. To this Serjeant Darnel anſwered, that 
the Palace-Court appears by the Reco2d to have been crefted 
long ſince the Statute of Hen. 6. and thcrefo2e he appzchended, 
that that Statute could not extend to the Caſe in Queſtion. 

o this Purpoſe he cited the Opinion of the eleven Judges a- 
ainſt one in Salk. 373. that the Statute of 21 Jac. 3 
nkozmations to be bzought in the pꝛoper County where the Ok⸗ 
fence ariſes, does not extend to Offences, foz which Jnfo2ma- 
tions lic by ſubſequent Acts of Parliament. Beſides, he ſatd, 
he appꝛehended, that the Bond on which the pzeſent Uﬀion was 
brought, does not appear to have been a Vatl⸗Bond; and tf 
ſo, thers was no Colour koz either of theſe Exceptions. Now 
as to that M2. Benney, who was of the lame Side, ſpoke moze 
particularly; and ſatd, that wherever a Dekendant map plead, 
that the Bond was taken by Ourelſs, he ſubmitted, that the 
Bond ſhould not be conſidered, as taken by Utrtue of the Dta- 
tute. Und he ſatd, he took 1t, that wherever it did not appear, 
that the Bond was taken within the Officer's Turtsditon, ſuch 


Bond may be pſcavcd to have been taken by Durels. Foz this 


Purpoſe hc ctted 3 Cro. 745. 1 Cro. 309. Dyer 120. Not in 


the pꝛeſent Caſe ye ſtibmitted it, that the Bond did not ap- 


pcar to have been taken within the Jurtsdbickton of the * 
Je 
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How far an 
Anſwer to a 
Bill of Dis 
covery ſhall 
he ſaid to 

be luthcicnr. 


De did agree, that the Defendant had alledged in his Jlea, 
that Darby took this Vond at Weſtminſter within the Jurts- 
diition of the Court. But that Fai is found againſt him by the 
Gerdick. And nothing of this ts admitted in the Plaintiff's 
Replication. It is only admitted there, that the Bond was 
Niven infra Weſtmonaſter' prediat*. But one Dart of Weſtmin- 
ſter map be within the Jurtsdi#fon, and one Part out of it, 
And fo? this Purpoſe he cited the Caſe of Darby qnd Reydock. 
The Chief Juſtice ſaid, that he took it clear, that the Weſtmo- 
naſter' prædict' in the Plaintiff's Replication, and the Weſtmona- 
ſter' infra Juriſdiction? Cur' alledged in the Plea, muſt be under⸗ 
ſtood to be the ſame Place. However the Court thought this 


poſt. 


Lady Faulconberg againſt Legh and others, 


Scac. HIS was a Matter that came on upon an Exception 
to the Anſwer, which the Ocfendant Legh put in to a 

Croſs Bill that was filed againſt him, requtring him to dif. 
cover amongſt other Things, what Title he had to the Jm- 
pꝛopziation, by Qtrtue of which he brought his Dx1ginal Vill 
againſt the pꝛeſent Platutiff, demanding Cithes in kind of her. 
he Chief Baron objeited, that we had no Right to controvert 
the Title of the p2zeſent Dekendant, in as much as we did not 
let up any Title againſt htm. And if it ſhould be admitted, 
that he was obliged to (et fozth a Title, poſſibly a ſmall Tt- 
tle would be fuffictent ; fo2 he had known fozty Years Pol. 
ſcſion to ſerve foz a Title in many Caſes. To this J an- 
Wai bed J did agree, if the Plaintiff's was an Oziginal 


Vill e would = had no Right to have called in Queſtion 
Defendant's Title ; but 7 did ſubmit it, as the p2eſenr 
agatnſt the Plaintiff, ſhe had a 


e 
efendant filed = Bill fir 
Right to detend Herſelf in the beſt Manner ſhe was able; and 
therefoze might well infiſt upon an anſwer to the pꝛeſent Que- 
ſtion. J ſaid farther, that the pzcſent Defendant's Title 
was to an Impꝛopztation; which Title, J ſubmitted it, could 
only be by Matter of Recozd. Becauſe till the Statute fo; 
diſſolving Monaſterics was made, a Lapman was not capa- 


ble of Tithes; then indeed the Statute allowed, that Gzants 


ſhould be made of them by Letters Patent to the Latty. 
Fo) which Realon J app2chended, that no other Citle, but 
the Recon of the Letters Patent, would be allowed of. Dow- 
ever the Court over-ruled me, and would not let me enter into 


the Merits of the Exception. 


The 


might be a proper Matter to be farther conſidered of, Vide 


—— — 1 . a 
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The Sword-Blade Company and Dempſey, 


— _ LAM 


N a Crit of Erro2 upon a Judgment in the Court of Vide ante 
| Erchequer in Ireland, given in an Ejedment, that was Vol.. 42 

brought fo2 the Motety of the Utll and Cerritozy of Kilcom- 
more, and of the Motety of the Gill and Territozy of Kanymore 
| in King's County, upon the Ocmtle of Jane Mackgawley ; Mz. 
Robinſon ſatd, that the Fact ſtated upon the Recozd was, that 
a Trial at Bar was had upon this Czrtment in the Court 
below; and that the Title pꝛoved in Evidence fo2 the Plaintiff 
there was, as one of the Siſters and Coheirs of Thomas Leiceſter, 
who died leiſed in Fee of theſe two Towiſhips and Territo- 
ries inter alia, and left the Sm Jane and one Mary Nugent 
his Coheirs at the Time of his Death ; which ſaid Jane and 
Mary entred into the ſatd Piemiſſes in = and thereof 
made Partition; that the Motety of theſe Gt is and Terrt- 
totes now in Queſtion was allotted to the Plaintiff; whereupon 
ſhe entered and was poſſeſs'd, till the Dekendants ejefted her. 
The Reco2d then ſets fozth, that the Defendants went into 
their Citle; and they firſt pzoduced in Evidence certain In⸗ 
quiſitions taken in the ſeveral Counties in Ireland at the 
Cime of the late Wars, of all ſuch Rcbels as were ſlain there 
on Account of their Foztunes and Eſtates ; which Inqutſitions 
were made in Purſuance of certain Commiſſions iſſued out fo? 
that Purpoſe. They then 1 an Ac, paſſed in the Par⸗ 
ltament of Ireland 9 W. 3. by which it was provided, that all 
Papiſts oz reputed Papiſts flain in open Rebellion iu that 
Kingdom, and found fo by any Jnquiſition taken within two 
Years then befoze, ſhould be conſidered as attainted of High 
Treaſon to all Purpoſes whatſoever ; and that thereupon their 
Lands, Tenements, Goods and Chattels ſhould be veſted in 
the Crown. They farther gave in Evidence an Af paſſed in the 
Jaarltament of England 11 & 12 W. 3. 2. by which it 18 ra 
that the Lands, Cenements, Goods and Chattels of all ſuch 
[. found by Inqutſitton to have been flain in aſtual Re- 
ellion within the Kingdom of Ireland fince the 13th of February 
1688, ſhould be veſted in ccrtatn Truſtees to be (old, in ozder 
that the Money ariſing from ſtich Sale might be applied to the 
Cile of the Publick. It was then proved, that Thomas Lei- 
ceſter was found by Jnquiſitton to have been flain_tn open 
Rebciiton between the ſaid 13th of Feb. and the Time of 
inaking this Ack. That the Wekendants purchaled the Lands 
in Queſtion of the (atd Truſtees on the 19th of June 1703. 
Che Reco2d then farther lets fo2th, that the Platntiff below 
ofiered to p20duce Evidence, that Thomas Leiccſter was no Pa- 
piſt 102 reputed Papiſt. And in o2der to be let into this Cvi⸗ 
dence, it was p20veo, that a fozmer Ejeſtment had been bzought 
f by The Sword-Blade Company againſt the ſald Jane Mackgawley, 
4 of the Lands in Queſtton ; upon that Trial the ſame Sozt of 
f Evidence was pꝛoduced koz the then Plaintiſts; and notwith- 
ſtanding the Inqutſitions and all this Pocceding it was inliſted 
upon, that the Plaintiffs ſhauld p2ove, that Thomas Leiceſter 
Vor. II. 'T was 
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was a Paptſt oz a reputed Papiſt, and acco2vingly the then 
1Iatntiffs were allowed to give Parol Cvidence of that Faf, 


Che then Defendant upon that ügned a Bill of Exceptions. 


4 Crit of Erroz was brought in the Erchequer-Chamber in 
Ireland upon that Judgment, and the Judgment of the Court 
oft Erchequer, which was given fo2 the then PIlatntiffs rever- 
led. Another TUrit of Erro2 was upon this bzought into the 
Douſe of Lo2ds, and the Judgment of Reverſal was reverled 
itſelf, and the Judgment of the Court of Exchequer affirmed, 
The Reco2d (et forth, that accowdingly this Parol Cvidence, 
that Thomas Leiceſter was no Papiſt, no2 reputed Paptſt, 
was allowed by the Barons in the pzeſent Cale, And there- 
upon the Counſel fo? the Defendant below tnfiſted upon a Bill 
of Erceptions, which was acco2dingly ſigned, And now the 
whole Fat appears upon this Bill of Exceptions, as return- 
ed, And likewile it 10 (et tozth by the Reco2d, that the Ba⸗ 
rons gave Judgment fo2 the Plaintiff, UWiytch M2. Robinſon 
ſaid, he ſubmitted it, was erroneous, De oblerved, that 1t 
was by no Means clear, that there was any Neceſſity to prove 
Thomas Leiceſter a Paapiſt 02 reputed Papiſt. De did agree, 
that the Iriſh Ait confines ttlelf to ſuch Perſons only; but the 
Engliſh Ait yo of all Perſons in general, that were found 
by {nguiſitton to have been ain in afual Rebellion between 
13th of Feb. 1688, and the Time of paſting that Ack. But if 
that Qucſtion was to be entered into, whether {2apiſt oz not 
Papiſt, he ſubmitted it, that Parol Evidence of that Sozt 
ought not to be admitted; eſpecially after ſo great a Length 
of Cime. De ſatd, in not one of the Fozms of theſe Inqut⸗ 
fitiongs was tt ever mentioned, that the Party lain in Ke⸗ 
bellton was a Paptſt oz reputed Papiſt. And therekoze from 
the Fait's not being mentioned in the Inqutſition no Argu- 
ment could be dzawn, that the Fack was not ſo. De fatd like⸗ 
wiſc, that there was another Engliſh A# paſſed 6 Ann. 34. bp 
which it ts p20vided, that all Pcrſons, having any Right oz 
Title to the Lands in Ireland purchaſed by the Sword-Blade 
Company, ſhould enter their Claims in ſome Court ot Reco2d 
in Ircland, within two Pears to be computed from the 24th 
ol June then nert following. - He lald, Patrick Mackgawley, 
I>ugband of the (atd Jane, did enter his Claim fo2 her with⸗ 
in the two Pears; but in that Claim never let up this fo2 a 
Title, that Thomas Leiceſter was not a Papiſt no? rcputed a 
Japiſt. Und therefoze he apprehended the Court would not 
 tluffer him to do it now. e (aid likewiſe, that he Chotln 
lubmtt it, that there was a matertal Fault tn the Occlaratton!; 
fo2 the Plaintiff has bzought his Ezectment, amongſt other 
Things, of the Boiety of a Cli{l 02 Cerritozp; fo2 which an 
Cietment would not lie; and therefoze, as there are inttre 
Damages given, the Platntiff cannot recover. To this Pur: 
pole be cited Moor 42). 3 Cro. 186. Rolls ep. 55. Sid. 259. 
3 Keb. 450. Yelv. 11). Salk. 254. Carth. 224. OM. Bootle on the 
other Side laid, that he was ſtirpzſcd to find it made a 
Queſtion at this Time, whether tt was neceſſary, that Tho- 
mas Leiceſter ſhould have been a Papiſt o reputed Papiſt at 
the Time of his being flain in this Rebellion, in ozder 20 
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give the p2eſent latntiffs a Title to theſe Lands; fo2 that he 
was credibly inkozmed, that this was never offered to be diſputed 
in thts Ejecment bekoze the Barons, noz in the other Ejeckment, 
that was brought between the ſame Parties fo2 theſe very 
Lands, and wherein the Judgment of the Court of Exchequer 
was air med in the Houſe of Lozds, Feb. 9, 1726. De ſatd there- 
foe, that he appzehended the Court would hardly enter into 
that Queſtton. Then as to the ſecond, he ſubmttted it, that the 
parol Evidence, even at this Day, was very proper. He ſaid, 
the Dusband of Jane Mackgawley did enter her Claim within the 
Cime p2eſcribed by the Statute of Anne; and therefoze it could 
not be pꝛetended, that the pꝛeſent Ejeftment was b2ought too 
late. But whatever Claim he then made, that could certainly 
not conclude her now from alledging a different one. However, 
if there ſhould be any Doubt, whether this — Claim ought 
not to have been entred upon Reco2d; and conſequently, whe- 
ther this — Evidence ſhall not be now refuſed; he ſald, the 

jeſent Plaintiffs muſt be eſtopped from making this Objeckion; 

ccauſe it appears by the Reco2d, that they themſelves went 
into this ©o2t of Evidence in the tozmer Ejeckcment. Then as 
to the laſt Objeitton, he ſaid, he did belteve in kozmer Times 
the Judges would not allow Ejeftments to be 9ought of 
Chings, which are ſo uncertain, as a Citll oz a Townſhip. 
ut of later Times the Courts have not tied themſelves up 
lo ſtriily. Foꝛ this Purpoſe he cited 3 Cro. 455. Sid. 75. 1 Mod. 
92. 4 Mod. 145. And in Lit. Rep. 3or. it 18 held in particular, 
that an Ezetment will lie fo2 the Motety of a Panoz; and there- 
fozc he thought there would be little Doubt with the Court as 
to this Objection. And as to the Wo2d Territory, he was in⸗ 
fozmed, that in Ireland that is of the lame Signtfication with a 
Clll; but if the Court ould have any Doubt in that Reſpet, 
they would watte to the Judges in Ireland, to be inkozmed as 
to this Matter by Certificate, The Court ſaid, that they be- 
liev'd they ſhould get over this Objzetion as to the Cincertainty 
of the Ching koz which the Ezeftment was bzought; but as to 
= * — they were proper to be farther conſidered 
Ot. ide Polt. 


Hayes and Warren. 


HIS Matter 1 on _ M2. Parker argued fo2 the vide ante 
) 


Plaintiff; he ſatd, he ſhould ſtibmit it, that there was no 
Occaſion to prove a Requeſt by the Plaintiff to the Defendant, 
in Oꝛder to luppozt the pꝛelent Aﬀton ; and if the Plaintiff could 
prove a P2omite made by the Defendant to pay atter the Wozk, 
that would be ſuffictent ; foz which Purpoſe he cited Hutt. 84. 
De (ard farther, that in the pꝛeſent Caſe, the Pꝛomiſe to pay 18 
laid to be made on the ſame Day which the Wozk was done 
upon, and therefoze this is unqueſtionably good, by the Autho- 
rity of Latch 150. The Chief Juſtice and Judge Page ſaid, the 
pꝛeſent Aﬀton ts not fo2 Goods (old and delivered; if it had, it 
would have been a much moze favourable Caſe fo2 the Plain⸗ 


ti”; becauſe by the Acceptance of the Goods, there ſeems - 
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be an Agreement to pay fo2 em. But here the Ocfendant might 
be nv wavs p2tvy to the wozk done at the Time of the doth 
it. And thercfoze they continued to think, that the JPlatnti 
could hardly recover; however v2dcred this Matter to ſtand far- 
ther over, Vide poſt. 


The Biſhop of Landaff and The King. 


Whatſhall be I* a (Crit of Erro2 upon a Judgment in Quare Impedit, given 
ja tobe 1 in the Gzand Selllons of Glamorgan, the Declaration ſet fo2th, 
ing our of that QUEEN Anne was [eifed of the Advowlon in G1ols of the 
Pofneation Tore ot St. Andrew In the County of Glamorgan, in Fee, in | 
maQuare Right of her Crown, and that the Church became vacant in 
Impedit. 19706, by means of Dꝛ. Tylor, the then Incumbent, being made 
hop of Landaff, by which the Arch Biſhop of Canterbury granted 
by his Letters of Otſpenſation, that O2. Tylor, the then elecked 
Hthop of Landaff, _— retinere, gaudere, habere & in Commen- 
dam tenere, the fame Church _— his Life, and ſo long as 
he ſhould be Biſhop of that Dioceſe, which Letters of Dilpen⸗ 
ſation were founded upon a Motion, fetting kozth the Small- 
nels of the Biſhopzick. The Oeclaration farther ſet fo2th, that 
the Queen by ter Letters Patent confirmed his — by 
which the (ard £2, Tylor did cnjoy the fatto Church during his 
Lite; that Oz. Tylor died in the Time of the late Ring, by 
which the Right of p2eſenting to the lald Church was in his 
late Majeſty, and from him delcended to the 2 King; that 
the pꝛelent King p2eſenred to this Church, but that the — 
Brookes Diſturbed him, by Reaſon of which the King brought 
the p2eſent Action. Che Biſhop claimed nothing but as 02dt- 
nary. Che Lo2d Brookes pleaded, that he was ſeiſed of a Motety 
of the Mano? in Fee, to which this Advowſon was appendant, 
by means whereot he had a Right to p2eſent every other Turn, | 
abſq; hoc, that = late Queen was; and upon that, Iſſue was 
oin d; and the; wy found a Cerdit fo2 the King, viz. that the 
ate Queen was (ctled uf the Advowſon vt de uno groſſo per ſe iu 1 
Right of the Crown. Serjcant Hawkins now argued fo? the a 
Ilaintiff in Erroz, and fubmitted it, that upon this Recozd the 
ing ought not to have had judgment; becauſe he has latd no 
1)2etentment in his Occlaration, no: any Ching cqutvalent to 
it. That tt was neceſlary fo2 the King to lap a P2cſentment, Þ 
as well as a common Þcrlon, he (aid, was evident from the 
Authonty of 14 H. 4. 6. Vau. 7, 53. Skin. 651, 657. And he ſub- 
mitted it, that the Commendam {ct fo2th, could by no means be 
| thought cquivalent to a Pieſentation; becauſe it is a Com- 
1 mendam retinere, AND not a Commendam accipere, The Court 
declared their pꝛelent Choughts to be, that if any Thing was 
(ct out upon this Reco2d equivalent to a Pꝛeſentation, that 
would be lutficient, as well as if a P?eſcutation 1tlelt was. | 
wo lald the Kecozd lets out, thar the Church was vod 
at the Time this Commendam was made. There are cciozds | 
in this Commendam, amounting to an accipere ; as habere, gaudere & | 
tencte. The Obgeition then ariſes from the (02d retinerc; but 
they obſerved it was trequent in Conſtruitton, when dome 
4 | / 
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CUo2ds will make an Inſtrument good, and others void, to re- 
jc thoſe that would make tt vold, and to keep thoſe that will 
make it good. However, they thought this a Matter p2oper 
to be farther conſ:ycred of; ſo ozdered it to ſtand over. Vide 
Poſt. | 


Skinner and Rebow. 


N an Acton brought by Aſſignees under a Commiſion of Bank- When an 
ruptcy againſt the Erecutoz of Str Iſaac Rebow, the Plaintiffs A Aion is 
declared, that the Defendant pꝛomiled to pay them, but did ede 
not; by means of which they brought this Aaton. The De. ren 
fendant pleaded, that he never made luch ]I2zomiſe to the Bank- mimon of 
rupt; and upon that the JPlatntiff demurred. 992. Deniſon now Bankrupcey, 
argued fo2 the Oekendant, and lald, that he ſubmitted it, the 83 
old Right of the Bankrupt was in the Allgnecg, and no new e 89%" 
Right accrued to them; and fo2 this Purpoſe cited the Caſe of {ch A lien. 
Gray and Mendiſh, 9 Geo. 1. where the Court made uſe of this 
very Erpeſſion; the Conſequence of which, he app2ehended, 
was, that though the Plaintiffs have made Uſe of an Expzeſſion 
in the Declaration, that the Defendant pzomiſed to pay them; 
et that muſt be underſtood of the old Pꝛomiſe made to the 
zankrupt; fo2 which Reaſon he ſubmitted it, that the Plea of 
the Oefcudant, denping that JP2omiſe, was right; and if the 
Plaintiffs had intended by their Declaration, that there was 
a new Pꝛomiſe, they ought to have 1 that. But the Court 
ſaid, that if the Oefendant had by his Plea demed the very 
Toids of the Declaration in this Point, the Plaintiffs 
would have been bound at the Trial to have p2oved a B 5 
actually made to themſelves. They took this to be erafly like 
the Caſe ok an Executoz; accozdingly gave Judgment fo2 the 

Platntiff, Vide Poſt. 


The King and Theed. 


M* Marſh now argued fo2 the Defendant ; but inſiſted ſingly vide ante 16. 
on that Erception fo2 want of the Evidence being ſet 
fozth, on which the Ockendant was convided. To this Jur- 
poſe be cited the Caſes of The Queen and Green, Hill. 1913. The 
ueen and Brown, Paſch. 12 Ann, The Queen and Randon the ſame 
erm, The King and Step, Trin. 11 Geo. 1. And The King and 
Tuck, Paſch. 11. in that Reign. All which, he ſatd, were di⸗ 
rely in Point. M2, Reeves on the other Side, cited a Caſe in 
Salk. 369. where a Conviition is erp2eſly held to be good, with⸗ 
out ſetting out the Evidence. Belides, he ſaid, he appzehend⸗ 
cd, that the Evidence was ſufficiently ſet out in the p2eſent 
Caſe; fo2 the Tlozus in the Statute on which he fs convicked, 
are, That the Party ſhall not be convicted but by his own Confeſſion, 
or the Oath of one or more credible Witneſſes, Mou he obſerved, 
that eit was erp2cſly (rt out on this Reco2d, that the Party was 
lummoned, and appeared, and pleaded, that he was not guilty, 
Cherefoze it evidently appeared upon this Convictton, that the 
Vol. II. | U Party 
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Party could only be convicted by at lcaſt the Teſtimony of 
one CUlttneſs; and the Tlozds in the Convition are, the 
ſame being fully and duly proved. The Court ſald, that: the 
Caſe cited out of Salk. they believed was one of the firſt 


Caſes wherein this Exception was ever taken; and there they 


did agree it was over-ruled; but ſince that Cale it has con- 
ſtantly been allowed. And ag to what was ſatd, that the Evt- 
dence was ſufficiently ſet out in this Caſe, they took tt to be 
othcrwiſe. And Judge Lee ſald, he remembzed a Caſe, which 
was that of The King and Baker, Trin. 6 Geo. 1. where the 
(ozds tn the Convi#ton were, that the Wiitneſs made Da 

de veritate premiſſorum, and pet that was held not to be ſuffi- 
_ - the Court quaſhed the Conviitton in the pze- 


The King and Nelſon, 


Vide ante 44. T HIS Matter being now ſet down in the Paper, the Court 
ſald, that they took this Caſe to be cradly the ſame with 

that of Sir Edmund Elwell; and therefoze were to2 quaſhing the 
Convſiton dire#ly, Þowever, as M2. Fazacherley was retained 

to luppozt it, but could not be p2eſent, they only qualhed it, 


niſi. 


Anonymus. 


uionof a o Warranto agatnſt one Harris, to know by what Autho⸗ 
Charter ter xfty he clafm'd to exerciſe the Ollice of c_ Burgels tn the 
W. co "© Vözough of New Radnor. De latd the Charter required that 
ae to chuſe the Capital Burgeſſes ſhould be choſe by the Burgeſles, 7 — 
« Member of Miafoz Part of them. Now he ſubmitted it, that the Con- 
„ Corpora- ſtrufton of this Charter muſt be, that the Majozity of the 
ag whole J2umber of the Elefo2s muſt be zeſent at leaſt at an E⸗ 

lectton. Thirty-one was the Number of the —_— ym ym 

by - Charter; but he had an Affidavit to produce, that but nine 

of them were p2eſent ; accozdingly the Court made a Rule to 


ſhew Caule. 


"The Con- M Kettleby moved ſoz an Jnfozmatfon in the Nature of a 
Qt 


White and Love. 


VheCertain- M* Marſh moved to diſcharge a Rule foz changing a Venue 
ty required from London to Norfolk, fo2 that the Affidavit, on which 


in an Aſda it was obtained, was only, thar the P2omiſe aroſe there and 
"> not ciſewhere, without ſaying in general, that the Caule of Ac 
tion did; accozdingly ft was diſcharged, ; 
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Meed and Gibons. 
N Debt on Bond, brought by two lurviving Erecuto2s, the NGF; 


Defendant demurred ſpecially to the Decliration; and 


the p2incipal Cauſe relyed upon was, that the Plaintiffs had ;} , 


ty 1 


ecla- 


only alledged, that the Money had not been pald to the Teſta» ration by an 


to2 in bis Like-time, noz to them, o2 one of them, ſince his 
Deceaſe. Mz. Agar now argued, that this Declaration was not 
certain enough, lo as the Platntiffs could recover upon it; be- 
cauſe, notwithſtanding any Matter which they have alledged, the 
one might have been patd to the Erecuto2, that is now dead. 

erjeant Baynes on the other Side anſwered, that if it had, the 
Money would in Judgment of Law have been —— to the fur 
viving Executozs, as well as to the Executoz deccaſed; fo2 a 
Payment to one ts a Payment to all. The Court thou ht this 
a Matter p2oper to be farther conſidered ok. But a few Day* 
alter over-ruled the Demurrer; and gave Judgment fo2 the 


Plaintiff, 


Anonymus. 


Md Strange moved ſoz a Rule to ſhew Cauſe, why ſome Oz⸗ 


ders ſhould not be quaſhed, that were made at the Quar- 
ter · Seſſions fo2 the County of Surrey. Pe (atd, they were found- 
ed upon a Statute made 4 Geo. 1. fo? _ the Roads lead- 
ing trom the City of London to the Town of Eaſt Greenſtead 
in that County. Chat Statute p2ovides, that there ſhall be 
a Turnpike erefted upon ſome Part of the Road between the 
City ot London and that Cown, and that there ſhall be Trul⸗ 
ſtees appointed fo2 that Purpoſe. The Ad farther p2ovides 
that the Juſtices of the Quarter-Sefſions fo2 the County of 
Surrey, (hall have a Power to nominate two Perſons to in⸗ 
ſpeit the ſald Roads, in Relation to the Condition that they 
all be in from Time to Time, and likewiſe to inquire into 
the Duties and Tolls artüng from the Turnpike. The Ju- 
ſtices at their Seſltions accozdingly did take into their Con- 
ſideration this Matter, and made an Ozder in the firſt place, 
that two Perſons then pꝛeſent, ſhould inlpeck theſe Roads. At 
another Cime, that theſe Perſons ſhould make their Repo2r. 
At a third Time, they made an Oder, reciting, that it had ap- 
peared by the Repo2t made by theſe two ]Ierlons, that the Turn- 
pike was ereted within 15 own of Kingſton; whereas the AX 
gave the Truſtecs only a Power to creit one between the City of 
London and the Town ok Kingſton; ſo that the Truſtees had 
ercceded their Authonty; and thereupon they ozdered, that this 
CTurnptke (ſhould be abated. At a fourth Time they made an 


Executor. 


What ſhallbe 
ſaid io be a 
good Order 
or not, re- 
lating o a 
Turnpike. 


©)der that the Sheriff ſhould abate it. And at a fifth Time, 


tinding that the Sheriff had not done it, they made an ©2ver 
that the Sheriff ſhould peremptozily do it. He ſaid, he app2e- 
hended, that two _ Exceptions might be taken to theſe Oz⸗ 
ders; one, that the Perſons appointed to take the Utew, ha 
no Power to make any Jnquiry relating to the mm” 
e 
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5 the Turnpike; the other, that the Seſſions had no Power to onder 
the Sheriff to abate it. Accozdiugly a Rule was made to ſhew 
Cauſe. Vide poſt. 


Roffey and Hanbury. 


How fur the R. Harper moved fo2 Libcrty to amend a Declaration fn 
Courr will IVI an Ejefment by the Bill upon the File, by altering the 
Amendment Dap Of the Demiſe to the firſt of June. He ſaid the Tenant 
of a Decla- in PoſeſMon has entered into the common Rule; by which this 
- rationin an Ejcckment ceaſes to be a fictitious Dutt, and is become a real 
Ejeament. one. Foz which Reaſon he ſubmitted it, that this Tietment 
now is upon the ſame footing with all other Attons. Che 
Court ſaid, that they have known the Diſtincton between the 
Ejeſtments and other Suits often taken in this reſpeck. Be⸗ 
cauſe the Tenant = 1 to the Demiſe as latd, Foz 
which Reaſon, they ſaid, he muſt bzing a new Ejecment. 


The King and St. Margaret's Weſtminſter. 


How far « Erjeant Corbet moved to quaſh an Ozder of Seſſions, al. 
Perſon gains \, ) (Owtng an Appeal from two Juſtices, fo2 the Removal of 
. one Elizabeth Conyers from the Pariſh of St. Margaret's to the 
Tenemens, Pariſh of Ledger The Fatt lpectally ſtated was, that James 
Conyers, the Father of the lald Elizabeth, rented a Houſe in 
Ludgate Pariſh of 251. per Ann. and paid to the Rates of 
Church and ]Poo2, but that he was a Puſoner in the Fleet 
at the Time he did fo, and that Elizabeth had gained no Settle- 
ment fo? herſelf, Gpon whtch the Seſſions adjudged, that he 
 gatned no Settlement by this. But the Serjeant ſubmitted 
it, that he did. Acco2zDingly the Court made a Rule to ſhew 

Cauſe. And the nert Term made it abſolute. 


Leel and Smith. 


How far the M* Fazakerley moved (o: Liberty to proceed in an Aﬀton - 


Court ſtays upon a Batl-Bond. Þe ſafd the Fai was, that the De- 
Proceedings fendant owed the Plaintiff 4 l. but befoze any Aion commenced 
upon a Bail- (02 this Money the Defendant agreed to pay the Plaintiff 51. 
Bond. in Money, and 201. by a Vill of Exchange; and fo no i. 
ceedings were to be had. The Bill of Exchange was not pad; 
and upon this the Plaintiff bzyought his Yitton fo2 the whole 
Money; and took an Alignment of the Batl-Bond. he 
Defendant ſummoned the JIlaintiff befoze Judge Probyn, ta 
cw Cauſe, why Proceedings upon the Batl-Bond ſhould not 
be ſtald. The Defendant offered there to pay him the whole 
Sum demanded; and the only Otfſpute between them was about 
Coſts, Upon this the Judge azdered, that Pꝛoceedings on 
the Bail Bond ſhould be ſtatd till farther Dwder, in hopes that 
the Parties would _=_ this Aﬀair within a Day 02 two a- 
mongſt themlelves, Dowever they did not, and now The — 
1 | endan 
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fendant offers indeed to pay the Coſts. But he ſubmitted it, 
the Plaintiff had a Righr to proceed. He ſaid this was a bare 
Agreement between the Parties without a Satisfatton, and 
therefoze he appꝛehended the Defendant would not be at all 
benefited by it, if he ſhould plead in Bar. And ſo, he ſaid, he 
remembered, that a ſtated Account and a Note fo2 the Balance 
was held to ve no Satisfaction in the Court of Erchequer. 
He ſaid farther, that he appzehended this Court would never 
ſtay Pꝛoceedings in a — CUay upon ſuch an Agreement, 
when the Agreement was made befoze the Suit begun. But 
the Court laid, that the Parties diſagreeing befoze the Judge 
in nothing but the Coſts, they thought was a ſufficient Agree- 
ment pending the Suit fo2 this Court to lay hold of. Acco2d- 
ingly they ſtatd the Pꝛoceedings upon the Defendant's offering 
to pay Puüncipal and Coſts, 


Spinmore and Bowler. 


" . E 1. 
r LA.... :: TOO TTIO 
. 


HIS Matter now coming on upon the Maſter's Re- videante 33. 
po2t, Serjeant Cummins fatd, that he ſubmitted it, Per⸗ 0 
ſons eſcaping who are brought up out of inkertour Jurtsdic- 

tions by Habeas _— cannot be taken up by Eſcape-War- 

rants within the Statute ok n Ann. 6. And therefoze upon 

that Account, if there was no other, he appzehended, the De- 

fendant ought to be diſcharged upon common Ball. M12. 

— _ 5 Point, 1207 mos now moo ng. not 

thought of in the kozmer Motion. And therefoze he deſired Time ... 

to look into the Act; which the Court granted. Vide poſt. 


The King and Heber. 


M* Strange had moved at the Beginning of the Term foz How far the 
an Jnfozmation againſt the Defendaut, who was a Ju- Cant wit | 
ſtice of Peace, =: conpicking a Yan upon one of the Game: formation a- 
Aas without gtving him any Summons to hear what he gain « per- 
could ſay tn Defence of himſelf. But the Court refuſed the ſon for ma- 
Motion then; becauſe the Convickions were not returned. Yy, #78" — 
Strange now moved this Batter again, and ſatd they were tre. 8% 
turned; and the Defendant has been ſo hardy, as to return, 

that he was ſummoned. Upon which he moved fo2 a Rule to 


ſhew Cauſe; and the Court granted it. 


Vol. II. X The 
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The Governor and Company of London-Aſſurance and 
Dickenſon, 


1 U PON a Crit of Erro on a Judgment in the Common 
tion is Pleas in an Action upon the Caſe againſt the Defendant 
brought a. ag Batliff of the Liberty of Stepney, M2. Robinſon ſaid, that the 
wink « Bai» Declaration ſet fozth, that a (ſpecial Capias was dtreed to t 
Sheriff of Middleſex, and that the Defendant had the Return 


berty, what 


ſhall be ſaid Ok Warrants within this Bathiwick; that He had the Re- 


Declaration made Out his (Uarrant to him ut caperet this Perſon, ita quod 
I Ac- haberet befoze the Juſtices of the Common Pleas on ſuch a 
Lay; that the Defendant acco2dingly did arreſt this Man; that 
he eſcaped from him, and yet he made a falſe Return, that he 
could not be found, to the Plaintiff's Damage, &c. To 
this Declaration M2. Robinſon took ſeveral Erceptions. De 
ſald, in the firſt place, that here were two Cauſes of Ackton 
[oy together in one Suft, viz. an Eſcape and a Falſe 
eturn; which were ſo different in their Natures, that he 
appzehended by Law, they could not be jotned. Jn the next 
—5 he ſubmitted it, that it was neceſſary to be laid in 
is Declaration, that the Defendant had the Return of the 
rits; and foz his Purpoſe he cited a J2ccedent out of Ven. 
399. But tn the pie ent Declaration, it is only laid, that he 
had the Return of Warrants, ep every Conſtable has. And 
tn the laſt place he obſcrved, that by Law the Sheriff is to 
have the Body of the Party arreſted on the Return of the 
CUrit ; but in the pꝛeſent Declaratton, it is lald, that the De- 
fendant was to have his Bodp there. To the firſt of theſe 
Erceptions the Court ſafd, that this was only an Aﬀton foz a 
falſe Return; and the Matter relating to the Eſcape is onl 
by way of Aggravation. To the ſecond the Chief Juſtice di 
agree, if the Aﬀton had been bzought by the Defendant, it 
would have been neceſſary fo2 him to = latd a Title to t 
Return of Crits, but in the pzeſent Caſe it ts enough fo2 the 
2 to ſhew, that he ought to return the CUrit in Que⸗ 
ton ; and pat they have done; fo2 the Fai is crp2eſsly laid 
ſo in the Declaration. Then as to the laſt Exception, the 
Court ſaid, that they would underſtand the Declaration to 
mean, that the Sheriff ſhould have — Body at the Day, 
nd not =_ Defendant. Foz which Reaſons they affirmed the 
udgment. 


to be a good t UHH of this particular CUrit, and =k the Sheriff 


Matthews and Kingsford. 


How far the R. Reeves moved, that an Eſcape-CUarrant might be 
| ace ry luperſeded, and that the Defendant mtght be diſcharged 
Efeape War. OUT Of Cuſtody, Pe ſaid, that the Warrant was made out 
rant. ſo long ago as in the Pear 1725. and the Defendant was taken 
upon it laſt October ; and that too by a com mon Batliff that — 
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uted it, without any other Authozity whatſoever. But he ob- 
ſerved, that in the Caſe of Web and Cutler, Mich. 2 Geo. 1. an 


Eſcape-Carrant, made out in the late Queen's Time, was 


eld to be of no Fo2ce after her Demiſe. Foz which Reaſon the 
4 (Urit likewiſe, that appears to have been made out be 
the Time of Geo. 1. muſt have loft its Foxce likewiſe by his 
Demiſe. De ſaid ltkewiſe, that in the Caſe of Year and Gour, 
Hil. 10 Ann. it was held, that a common Batliff could not ere- 
cute ſuch a Warrant by Girtue of the general Mods tn it with- 
out a particular Authozity. The Chief Juftice ſatd tikewiſe 
that he remembered an Eſcape-(Warrant was ſuperſeded, : 
was executed after the Time that the Judge was out of his 
Office, that granted it. Accozdingly the Court made a Rolfe, 
that the Crit ſhould be ſuperſeded, and the Defendant dif- 
charged, unlels Caule to Moztow. 


Corteſſes and Munes. 


R. Filmer moved, that the Defendant' g Batl nn ht be dil How fir « 
charged, and the P2oceſs, on which he was taken, fet a- Wr thu! 
ſide, fo2 not being marked with the Name of the Attomey, ag vor be ſaid 
- late ad requires, which was made 2 Geo. 2. pe did agree 3 
that it was marked with the Name of the Perſon, whom the de Name of 
Attozney employed to manage this Cauſe fo2 hint. But Judge thePtaini#, 

Lee (atd, that this Peron could at moſt be confidered only as a Attorney, 
Soltcitoz in the Cauſe. And the Ac requires, that the CAartt — © 
ſhould be marked with the ame of the Attoznep and So. e cn of 
_ 88 the Court made a Rule to ſhew Caufe. Geo :. 


Burrey and Perrey. 


N an Afton bought by the Plaintiff foz Moꝛds, they were How far 
latd to be ſpoke of him in his Trade as a Blackſmith ; and Words which 
were to thts rpoſe, Burrey put on a Lock for Mrs. Fowler, and he Ae _ of 
put it on ſo, that he could pull out the Screws, and he broke into the pff beg 
Houſe. The Plaintiff laid likewiſe in his Declaration fpectal obe a&ion«- 
Damage, which he ſuffered by the Speaking theſe Mods. And ble, or not 
had a Cerdi# with 51. Damages. Serjeant Belfield now moven 
that the Plaintifk might have full Coſts. Pe ſatd the Cows 
were not Aﬀtonable in themſelves, and therefoze the Spectal 
Damage is the Jit of the Acton. Foz which Reafon he ſub- 
mitted it, his Application was p2oper by the Authozity of Salk. 
_ Accopdingly the Court made a Rule to ſhew Cauſe. 

ide polt. | 
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The King and Burford, 


COT" R. Reeves moved on Behalf of the Pzoſeccuto? to quaſh an 
Inditments Indickment of Fe Cher fo2 there being a Miſtake in it in 
the Court laping the Fad. The hief Tuſtice at firſt doubted, whether 
will qu«ſh. ft was uſual to quaſh Inditments fo2 ſo great Offences. But 
Mz. Abney ſatd, he remembered, the ſame was done in the Caſe 
of The King and Rouſe. And Judge Lee ſatd, that he remem- 
bered the lame in the Caſe of The King and The Inhabita ts of 
Ayneſworth, That was an Jndiftment fo2 not repairing a High- 
way, which the Court would not have quaſhed, but on the Be- 
halk of the Pꝛoſecutoz. Accozdingly the Court did it in the 
pꝛeſent Taſe. ü | 


The King and Philips and others, 


How far ſo- 1 was an Indickment foz Perjury, which charged the 

veralTerione Defendants, who were fir in Number, with Swearing 

cannet bo. Falfly againſt one Willis, who had been indicked fo2 Felony, 
Aided for And ofter the Indicment had charged them with committin 

one and the this Offence jointly, the Jndt#ment charged them ſeparately 

ſame Offence with it. M2. Reeves (atd, that the Ockendants had moved in 

Arreſt of Judgment, upon an Exception taken, that a joint 
Indictkment would not ite agatnſt them; but he ſubmitted tit, 

that the Jndi#ment might be well maintained. Pe ſatd, the 

Ierjury was committed by all of them agatnſt one and the lame 

Jerſon, at one and the ſame Time, and upon one and the ſame 

ccaſion. On this Jndi#ment they are all of them found 

Guilty; and therefoze if the Tndiftment had even gone no far- 

ther, than to have been a joint Indickment againſt all; he ap- 

| 2ehended the Court might well pronounce Judgment againſt 

* the Defendants upon it. Vut he obſerved, that there was far 

leſs Foundatton fo2 ſuppozting the p2eſent ny ene becauſe 

they are (nd{#ed ſaparately over again. Mary Philips is expꝛel⸗ 

ly ſo; Elizabeth Heaton and another are indiqed, that they & 

uterque eorum committed this Offence; and ſo the other thee 

are indicked, that they & quilibet eorum did the ſame. Then by 

Way of guthozity to ſhew, that this Indickment would have 

been good, 1f it had even went no farther, than the firſt Part 

of it, he cited the Caſe of The Queen and Marſhal, Trin. 10 

Ann. There two were indicked fo2 receiving ſtolen Goods; one 

was acquitted; the other convicted; a Motion in Arreſt of 
Judgment made, becauſe the Indickment did not ſay, that they 

& quiliber corum committed this Offence; but the Court there 
over-ruled this Erception. So he laid ſeveral = be jointly 

indicked fo2 Ertoztion, as is the Caſe in Salk, 382. he ſame ts 

of —— Ven. 3o2. So two bave been Jointly Jndited 

fo2 {peaking blatphemous Wozds; and ſuch Indicment was 

held good in Stiles 312. And there Chief Juſtice Rolls decla- 

red, that the ſame was of an Indicment of Perjury, Then 

by CUay of Authozity to ſhew, that at leaſt one —_ 

1 migye 
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might include theſe Dffenders, by charging them ſeparately 
with this Offence ; he fatd, it is allowed in Palmer 369. and in 
2 Roll's Rep. 345. that four Perſons map be included in one In- 
dixment fo2 creding four ſeveral Inns. And in ozder to ſhew, 
that the Mods uterque eorum & [= corum Does amount to 
a ſeporate Charge, he ſaid, the Mozd ſeparaliter is allowed to 
amount to one in the fame Books immediately befoze cited. 
7. Hayward on the ſame Side ſaid, that in Keb. 385. two 
were jointly fndifcd foz Periury, and on Exception taken to 
the Indicknient fo2 this Reaſon, the Inditment was held good, 

2, Fazakerly and My, Strange argued on the other Side, and 
ſaid, that they did agree, wherever Pisdemeanours are in their 
Nature joint, Perſons joining in the Commiſion of ſuch Mil⸗ 
demeanours map be puntye? by ajotit Indicment. And there: 
foze the Caſes of Treſpaſſes, gs Maintenance and 
ſuch like, they well allowed. But wherever Misdemeanours 
are in their Nature ſeveral, the Perſons committing ſuch 
Migdcmcanours at one and the ſame Time can never be in- 


'viited jointly foz the committing them. Fo2 this Purpoſe 


they cited the Caſe of The Queen and Hodgſon, Trin. 6 Ann. 
here two were fidited foz being common Scolds. B. 
Whitaker moved to quaſh the Jnditment; becauſe theſe Df- 
fences are in their Nature ſeveral. The Court allowed, that 
the Jndifment was bad fo2 this Reaſon ; but refuſed to quaſh 
it; becauſe that was in the Nature of an Indicment koz a 
Nuſance. So in the Caſe of The King and Wilſon, Paſch 11 Geo. 1. 
an Exception was taken to the Jnditment fo? being joint againſt 
two fo? ererciſing a Trade againſt the Statute of 5 Eliz. and 
the Indickment quaſhed fo2 that Reaſon. To the like Purpoſe 
was cited the Caſe of The King and Clendon, 6 Mod. 210. And 
in Palmer 535. an Jnditment of Perjury againſt two was held 
bad upon this very Erception. Then as to the other Anſwer 
which was made, that the pzeſent Dekendants are indifted ſe⸗ 
parately fo2 this Offence; they ſatd, if this Anſwer was ſuffict- 
ent, it would equally hold, that ſuch Inditment would have been 
good, if one . had been a Perjury and the other 
a Fozgery, TUhich, they believed, was never yet tmagined. 
The Court declared their Dptntons to be, that the Offence of 
Icrjury was of ſuch a Nature, as it was impoſſible two could 
e jointly indicked fo2 it; and (atd, they were well ſatisfied that 
the Diſtinitton taken by the Defendant's Counſel between ſome 
isdemeanours and others, was well luppozted by the Law. 
nd as to the Caſe cited out of Keb. 585. the Chick Juſtice 
ſaid, the ſame is afterwards ſtated in 635. and he took it, 
the Judgment was arreſted upon the Exception taken in 385. 
and not to? _ Reaſon pou in 635, fo2 that can hardly be 
credited, Then as to the other Point, the Court ſatd, they 
took it, the Law was certain, that ſeparate Dffences cannot be 
included in one Indictment. Judge Probyn laid, that he ſhould 
think 1t a dangerous Thing to the Liberty of the Dubjet ever 
to admit of this. Foz if it ſhould, one Defendant might poſ- 
ſibly be affeved by the Evidence given againſt the other; 
whereas the Law requires, that every Detendant ſhould be 
convited oz dilcharged ſingly upon the p2opcr Evidence given 
Gon _ Accozdingiy the Court arreſted the 2. E 
OL. II. e 
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The King and Rofe. 


How far the R. Reeves any 2, Verney Moved to quaſh an Jnquiſt- 
Court will tion taken by the Cozoner of Kent, upon two Crceptt. 
quaſh « Co ONS; One, fo2 Matter appearing upon the Jnquiſition ; the 
roner's In- other, (02 Matter appearing by Aid | 
. gatep Upon the Jnquiſition was, that one Stone was duving a 
aggon down a Dill, pat the Hozſes began to run very vio- 
lentlp, upon which the aggoner caped out of the Calaggon, 
and thereby one of the jecls went over him and killed 
him ; and lo the Inquiſition finds, that that _—_— moved ta 
is Ocath. The Counſel upon this obſerved, that this was a 
alſe Finding in Judgment of Law upon the Face of the In⸗ 
ulhtion; fo2 undoubtedly the whole 1 and all the 
02[cs 11 tt, moved to his Death; and the Lozd of the Panoz 
oy intitled to them, as a Fozfeiture. But they ſaid be» 
des, that they had Allidaults from fir of the Jurymen, that 
the E ozoner direcked them to find, that the Wheel only moved to 
bis Death, and in his Charge told them, that the Law was ſo; 
and it he had not tnfozmed them ſo, they ſhould have given in their 
Uerdit otherwiſe. The Court ſatd, that if this Matter ſtood ſin- 
Blyupon 1 is found by the Inquiſition, they ſhould have clearly 
thought, that dwg Court could do nothing in it; becauſe the 
Tury are the only Judges of what moved to the Party's Death 
02 not. And fo Judge Page (aid, he remembered, the Court 
was of that Opinion in the Caſe of The King aud Clark. Then 
as to the other Matter, they were in Ooubt, whether they 
could go out of the n in this Caſe. Judge Page lald, 
in caſe a Judge of Aſſile migdirets a Jury, he thought there 
was no way to come at that, but by a Bill of Exceptions. Pow: 
ever M2. Verney ſatd, that he had known Caſes, where it has 
been held, that the Court will grant a new Trial in (ſuch Caſe, 
And Mz. Reeves ſatd, that he was ſatisfied, he could find Autho- 
rity, to ſhew, that the Court = let aſide theſe Jnquiſitions 
* baut. Accozdingly they made a Rule to ſhew Cauſe. 

. ide Port, | 


Williams and Seagrave. 


How far the FAN Rule to ſhew Cauſe, why the Plaintiff ould not de- 
Court will liver up a Note to one Avery, which Mote Avery had 
ordera Note pald ag one of the Judozſo2s. The Chief Juſtice ſatd, this 
to be veli- was p2oved to be a fozged Note, in the Court of Erchequer 
” which M2. Strange agreed, but ſubmitted it, that Avery might 
notwithſtanding bung an Acton upon it againſt the other In- 
noz(02s. The Court allowed this, and accozdingly made the 

Rule abſolute, 
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* 


. f Nat Safe + bs 


Ia Ne * n 


1 
2 
Z 
N 
2 
* 
or | 
4+ 


D 
1 
al 
lt 
J 
di 
a 
bl 
7 
˖ 
t 
a 
C 


Sen 


. AA p tones, >». 


D 3 ern 


*— . — — 


Term. Mich. 5 Geo. II. 1731. 83 


— 


Anonymus. 


R. Wirley had ohtained a Mandamus ſometime ago fo; the How far « 
making a new Rate fo2 the Relief of the 1002 in the Certiorari 
Jariſh of Utoxeter; A... had likewiſe obtained a Certiorari fo2 —_ * 
e bunging up all Oiders rein to this Parſch; but the Tu- Re 
tices had not ſent up this Nat, with it. Foz which Reaſon he. 
moved now fo2 a Certiorari to bzing up this Kate. The Cou 
ſaid, this was not a Motion of courſe koz a Certiorari fo 


remove a Rate. However made a Rule to ſhew Cauſe, 


Vide poſt. 


Anonymus. 


A having been brought up by Habeas Corpus, charged —— far the 

with Petit Treaſon on a Sulpicion of Kean — 
usband; Sergeant Darnel moved, that ſhe might de bailed, pe,ſon on an 
e (aid, that at preſent there was only an Inquiſittion found indigment 

againſt her or" the Cozoner, and no Jnditment, De (ald for Peri: 

likewiſe that there were only Circumſtances laid befoze the T*0«!00- 

Jutp of this ſuppoſed Fai ; and he had Afidavits to produce 

directly denytng them. The Counſel of the other Side ſatd, that 

a Fait of this Nature can only be traced out by Circumſtances; 

but that thoſe Circumſtances appeared ſo ſtrong tothe Cozoner's 

Inqueſt, that every one of the Jury (and thep were Twenty- 

4 in Number) bzought her in Gutlty, Judge Lee ſatd 

that this Inquiſition is in the Nature of a Bill, upon whith 

an Indicment may afterwards be found. And accozvingly the 

Court refulcyd the Motion. | g 


Corteſſes and Munes. 


M* Fazakerly came now to ſhew Cauſe, and ſaid, that the Videante 79. 
Fait was, that the Plaintiff had employed one Cuningham 
as his Attoznep, to fue the Ockendant in the Common Þleas 
which Cuningham accozdingly dtd; but afterwards adviſed the 
Plaintiff to diſcontinue that Aﬀfon, and bung one in this Court 
to pꝛevent the Dekendant's being able to keep the Plaintiff ou 
of his Money by Uirits of Erroz, longer than he could do if 
the Afton was in this Court, At the ſame Time Pz. Cuning- 
ham told the Plaintiſf, that he was only Attozney in the Com- 
mon Pleas, and therefoze the | muſt emplop ſome At- 
tomep in this Court; — ngly the JPlatntiff Deſired M2, 
Cuningham to employ whom he would foz him, Which P). Cun- 
ingham did, and afterwards wit the Platntiff Co that he hat 
employed Pz. Stone fo2 him. Upon this State of the Caſe 
Mz. Fazakerly ehe le ſubmitted it, that * was to be 

Jlal 


conſidered as the ntiff's Atto ney in th Court, and not 
M. Cuningham. And tf ſo, the CUlrit was rightly marked the 
a 


f 84 Term. Mich. 5 Geo. II. 1731. | 


Name of M2. stone. The Court was of the ſame Opinion; 
accozdingly diſcharged the Rule. 


Burrey and Perrey. N 


Vide ante 79. R. Huſſey came to ſhew Cauſe upon this Rule, and ſaid, 
| he ſubmitted it, that the CUozds were acktonable in this 
Caſe; and therefoze the Acton was to be conſidered, ag 
founded upon them; and conſequently no moze Coſts than 
Damages ought to be given, accozd 1 to the CUo2ds and 
Intent of the Ac of Parliament. Pe ſatd, the Declaration ſet 
koꝛth, that the Defendant knowing the Plaintiff to be a Lock- 
ſmith, ſpoke of him the following bds. He put on a Lock for 
Mrs. Fowler, and at Night broke open the Houſe (Iunuendo Burglariter) 
and was likely to have been proſecuted for it, and down'd upon his 
Knees and beg'd Pardon. Ye obſerved, that of late Pears, 
Mods had been conſtrued in Actions bzought upon them ac- | 
cozding to the plain and ozdinary Meaning of them. and 
therefoze in the Cale dt Button and Hayward, Hil. 3 Geo. 1. | 
which be himſelf was Counſel in, in Arrcſt of Judgment the 
ſaying, That the Plaintiff kill'd my Husband, wag held Arionabie. 
The Court thought this a Matter p2oper to be farther conſt- 
dered of; ſo ozdered it to ſtand over. Vide poſt. 
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Anonymus. 


How far th HERE having been a Diſtringas nuper Vic', and upon the | 
Court will T firſt Po Shillings Iſſues returned, and on the co 


„„ a. 3 et... OA. a— kk wow — * 1 nnn R 


dire re. cond, ten Pounds, M2, Parker moved, that upon this, which 
jp ory was the Third, there might be perempto2y Tues returned 
dertoinforce UPON him to the the Debt. hich the Court ac⸗ 


their Pro- CO2DIngly granted. 


ceſs. 


alue 0 


The King and Purſore. : 


Againſt what N Rule to ſhew Cauſe, why an Inkozmation ſhould not go 
— = againſt him fo2 a Libel upon 17 Pike, who was a Cuſtom» 
ourt vill 1zouſe Officer, by which be expoſed him koz being caſt in ſix In. 
ormation for ko: matlons; Mz. Strange ſald, that on the Rule, which was ob- 
a Libel, tained fo2 ſhewtng Cauſe, 997. Pike had made Affidavit, that he 
was the Man that was caſt in theſe Inkozmations, by Reaſon 
of which he did believe that he was the Perſon that was er⸗ 
. But * Stfange ſubmitted it, that as My. Pike had by 
his Affidavit aſcertatned himſelf to be the | png erpoſed, (0 
pe had ſhewn by it, that there was ſufficient caſon fo? erpoſing 
im. Foz which Reaſon he hoped, the Rule fo2 the Inkozmation 
would be dilcharged, and the Party left to his ozdinary Reme- 
dy. And he remembered the ſame was done in the Caſe of The 
King and Bicarton, Hil. 8 Geo. 1. and tn the Caſe of The King and 
Beharel, Mich. 11 Geo. 1. But the Court made the Rule abſolute 

in the pꝛeſent Caſe notwithſtanding. in 
bh he 


— e 
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The King and Franklyn, 


Mr Fazacherly moved, that the Defendant might be dil: How far the 


Twelvemonth, and the Condition of it 1 that the Defen- 


to bing him up him, and upon his being bought up 


the Ttme, which he contended foz, the Defendant clearly _ 

to be r fo2 there was not ſo much as a Charge againſt 

him =” the each of his good Behaviour within that Time. 

But if thts 

and the — __— Mould be allowed to be legal even in that 
E . 


Trinity Term; and then nothing was done, but barely an 
Inkozmatton filed againſt him, and ik that ſhould be ſufficient, 
a Man would never be able to be diſcharged from ſuch a 
Recvgntzance during his Life. The Chief Juſlice owned, that 
at the Time he baiſev the Oefendant, he did declare his Opi- 
nion was, that ſuch a Recognizance could not be legal, But 
however, he (atd, there were a great Number of Piecedents 
You. I | 2 ſhewn 
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ſhewn him at that Time of Juſtices of Peace taking them, 
and even of ſuch being move out in this Court ſince the Ha. 
beas Corpus At, The Court upon this declared, that they 
would not enter into a Debate about a Queſtion of this Ma. 
ture fo late in the Term; and therefoze at p2efent 1 would 
take the Recognizance to be legal. Then as fo the other 
Queſtfon concerning the Conftru#ton of it, they agreed it 
to be manifeſt, that the CUlozdg in the mean Time muſt be 
extended to that Period of Time, befoze they ſhould gnt- 
15 oe {cence they" Defendant's departing. And as to 
e 


ueſtion they were clear of Opinton likewile, that 
the bare filing an Jnfoqmation within the four Terms was 
ſufficient, unleſs there was manifeſt Reaſon to think, that 
this was done only to oppzefs the DubjeX. Accozdingly the 
Motion was difallowed. 
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Anonymus. 


Anonymus. 


O Motion to ſet aſide an Execution fo2 Jrregularity, M2, How far « 
Fazacherly (atd, that the Trial was lo late as the laſt Sit- 3 
ting in laſt Term, which was the 26th of November, and the 5g te de 
Rule given on the Poſtea fo? eng Judgment did nat expire ;culur, oc 
till the 2d of December; notwithſtanding which, the Plaintiff nor. 

laſt Clacation ſued out a Fieri Facias, teſted the firſt Dap of laſt 

Term, returnable the laſt, and likewiſe a Teſtatum teſted the 

laſt Day of that Term, returnable the firſt Return cf this. 

This, he ſaid, could only be endeavoured to be maintained by 

A that the Judgment ſhould relate to the firſt — ok 

laſt Term; but that he ſubmitted it could not be; becauſe, if 

it ſhould, the Judgment muſt relate to a Time bekoze the 


Ucrdiit ; Accozdingly the Court made a Rule to ſhew Cauie. 


Anonymus. 


M Fazacherly moved fo2 an Inkozmation againſt one Pz. How far the 
Smith, fo2 aſſaulting Pz. Nox Ward, in Ozder to fozce him Court will 
to Sign a Paper, whicy he p20duced to him. Pe fatd, if Pz. 7% #760 #2 
Ward had ſigned it, undoubted prhe Court would have granted an aguuy: 
an Inkozmatton fo2 this Extoztion; but the Court retuled it in un n ln. 
the preſent Cale. | tent to extort 
Anonymus. Money. 


88 Term. Hill. 5 Geo. II. 1731. 
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. Anonymus. 


When a pe- M* Brooks moved * peremptozy Rule upon a Sheriff to 
remptory return a Writ, The Court ſaid, that there appeared ſo 
Kuleiomade manifeſt an Dpp2eſſion tn Sheriffs, by their not executing the 
upon « She- zoceſs duly as it ought to be, that they had reſolved to 


« Writ, bow (rant theſe peremptozy Rules with Coſts ; accozdingly they did 


1 0 in the pꝛelent Caſe. 


The King and Francklyn. 


dow far the M* Bootle moved that the Poſtea might be bzought in, and 
Proſecutor the Jury-Jazoceſs recozdev. De ſaid, Yeſterday was the 
muſt give a {ap (02 the Return of the Diſtringas; and therefoze now they 
Kuje vpn were tntitled to this Yotion, De obſerved likewiſe, that tn 
for Judg- the Cale of The King and Ward, and likewiſe in a fozmer Cale 


ment, before between The King and Franklyn, this ſame Motion was grant- 
the Defen- ed. But My. Maſterman infozmed the Court, that the conſtant 
dant _ * was; fo2 the Pꝛolecutoz to give a Rule upon the Poſtea 
the Jury. 192 Judgment, befoze the Defendant can be intitled to this 
Proceſs may Motion. That the Pꝛoſecutoz had not done this yet; and there- 
bo recorded, fO2e the Motion was too early, But the Court declared, that 
this might be of dangerous Conſequence to the Liberty of the 
Subjek. Foz Suppole the Defendant was in Cuſtody, and 
the Pꝛoſecutoz would not give this Rule, this might be Im⸗ 
puſonment fo2 Life. Accozdingly the Court granted the Wotton, 


unleſs Cauſe to the contrary Co-morrow. Vide Poſt. 


Maynard and The Manucaptores of Harvey. 


How far Bail N Motion to (ct aſide a Judgment againſt Ball, upon an 
may bo ro- Aftivavit, that the Pzincipal was dead bekaze the ſuing out 
5 « a | or Capias ad fatisfaciendum agatnſt him, and that the JÞlain- 
withour pur- kiff had Notice of his Death befoze the taking out of the Scire 
ting them to facias; it Was objefted, that this was a p2opcr Yatter to be re- 
the Expenco lle ved upon by Audita querela, but not in this ſummary Method, 
of an Audi- hy wap of Motion; however, the Court made a Rule to ſhew 
ta Querela. Caule. Vide Poſt. 


Pierce and Morris. 


when « De- HIS was a Suit by Special Capias againſt the Defendant, 
— as Executrix to her late Þugband, and now Pz. Brown 
— 1 ·7[́ i22 moved, that the Ocfendant might have Time to plead till the 
far he mall! next Term, by Reaſon that _ were many Debts owtng from 
be intitled to het 1 Specialty, which were of a ſupertoz Mature to 
an Impar- the pꝛeſent Demand, and thoſe Spectalties at pꝛeſent could not 
lance, be known, lo as to enable the Dekendant to plead a ſpectal picne 

adminiſtravit. But the Court ſaid, that it might be of dangerous 
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Conſequence to allow ſo ſong a Time; becauſe the Defendant 

might poſſibly take this Advantage to confeſs Judgments upon 

tie S1inple-Contrak Debts; and thoſe Judgments ſhe would 

be intitled to plead in Bar to the pzeſent Demand. Accoꝛdingly 

the Court oꝛdered him to move the Matter again, when he 

_ — a p2oper Conſent from his Client, not to take this 
dvantage. 


Anonymus. 


R. Thede moved to ſet aſide Judgment ſigned after ex- The Time 
ccuting a Writ of Jnquiry; becauſe the TWUrit of Inquiry which is al- 
was executed the laſt Oay of laſt Term, and the Judgmen — 
ſigned that very Oay; by which Means the Defendant had not eg ot Judg- 
the leaſt Oppoztunity of moving in Arreſt of Judgment. The ment. 
Court ſaid, it is well known, that when an Aﬀton is tried the 

laſt Sitting in Term, the Defendant has but one Day to move 

in Arreſt of Judgment. And they took it, the conſtant Piac⸗ 

tile in the pzeſent Caſe was, that where a Writ of Inquiry 

is returnable the laſt Day of a Term, and executed the lame 

Dap, the Dekendant has never a one. The Maſter too con⸗ 


firmed the ſame ; acco2dingly the Motion was refuſed, 


The King and Busbey and others, 


R. Abney moved fo2 an Infozmation againſt the Defendant How far an 
fo? fozcing a CUoman, that was in the Patns of Labour, —_— 
to remove herſelf from the Parich of Charleron in Bedfordſhire nd che O. 
to the Pariſh of Harrow nert adjotnting, in Ozder that the Child yerfeers of 
might not be fettled in the Part of Charleton. Oe fafd, the the Poor, for 
like Motion was granted in the Caſe of the Pariſh of Godolvin in removing a 
Surrey, and in _ancther Caſe, about a Tu ago on his Potton; besten un- 
accozdingly a Rule was made to ſhew Cauſe, and the nert Term 


it was made abſolute, Vide Poſt. 


Martin and Moor. 


TY Matter coming on again, ſeveral of the moſt experienced Vide ante 44. 
Attomeps attended the Court, and inkozmed them, that their 

Opinton was, that the Batl ought to be (fable pro tanto as the 

(Uirit was marked fo2, and likewiſe all the Coſts in the oziginal 

Ation. Mz. Atwood fad, that he remembzed the Cale of Dan 

and Berry, and Dan and Freeman, which he was concerned in as 

Atto2zney, and that was Hill. 2 Geo. 1. The CUrit there was 

marked fo; 171. 10s. and a Batl-Bond taken accozdingly; an 

Acton was bzonght upon the Batl-Bond; and on Motion by t 

Vail fo? ſtaying Pꝛoceemings on Payment of what was due, t 

Vaſter repo2ted, that 18 |. was really owtng to the Plaintiff by 

the ouginal Defcndant ; but yet the Court ffaid thePzoceedings 

on Payment of the 7 |. 108. Part of the pꝛinctpal Boney, with 


Colts. And he pꝛoduced the ſeveraf Rules that were made on 
Vor. II. Aa 


thoſe 


go Ferm. Hill. 5 Geo. II. 1931. 


thoſe Motions. Accopdingly the Court declared themſelves to 
be of the ſame Opinion; and a Rule was made fo2 ſtaying 120: 
ceedings on the Scire facias upon thoſe Terms, 


The King and Franklyn, 


vide ante 88. 1 E Attozney General came now to ſhew Cauſe, and ſaid, 
that the Rule which was d2zawn up, was, that the Poſtea 
might be filed, and likewile the Venire and Diſtringas. De de- 
clared, that he thought it unneceſſarp to contend, whether the 
Dꝛoſecuto has a Night to give a Rule fo? a Judgment, bekoze 
the Defendant can be fatitled to this Motion, and accozdingly 
he had given a Rule upon the Poſtea fo Judgment to put that 
atter out of Diſpute. But he did obſerve, that in the Crown- 
ice there was no File fo2 the Poſtea, no? = fo2 the Di- 
ſtringas, The Poſtea is always moved fo2 to be bzaught into 
Court, and the Diſtringas ts conſtantly annexed to ft; both which 
were done in this Cale. As to the Venire, he did agree, there 
was a Flle fo2 that Jaurpoſe; and the pꝛeſent Venire was put 
upon that File, befoze the foymer Motion was made. M2, 
Bootle on the other Side ſatd, that he would not contend, but it 


might be ſufficient to bzing the Poſtea t1ta Court, and likewiſe 


the Diſtringas annered to it, that the Ocfendant might be able 
to take a Copy of them. But he obſcrved, that in the J220- 
ceedings in this Cauſe there had been a kozmer Diſtringas, and 
a Juro2 withdzawn upon it, ſo that a Trial upon that Diſtringas 
was never had. De ſald, he ſubmitted it, that the Dekendant 
had a Right to have that Diſtringas annered to the Poſtea as well 
as the other; accozdingly he erp2cſſed his fozmer Motion in that 
Danner, that the Jury-JIzoceſs might be recorded. The Chief 
uſtice declared his Opinton to be, that the Dekendant could 
not poſſibly have a Right to have the firſt Diſtringas annexed to 
the Poſtea, and he believed it was never befoze imagined in all 
the ſeveral Jnſtances of this Sozt, that continuallp happen at 
the Afſizes, However, ff they would have the Opinion of the 
Court taken upon that Point, they. muſt make a p2oper Caſe 
fo2 it by Afﬀidavits of the Fat. Then as to the p2eſent Rule, 
the Court declared their Opintons to be, that the Poſtea and 
Diſtringas are never filed, Accozdingly that Rule was 02- 
dered to be amended, and made, that the Venire ſhould be 
filed, and the Poſtea, with the Diſtringas, bzought into Court; 
and then the Court made a ſecond Rule fo? diſcharging it, Vide 


Poſt. 


Goodtitle and Pettoe. 


Vide ante 10, 11S Matter m—_ on again, B: Reeves atgucd fo; 
the Plaintiff, and ald, there were two Queſtions to be 


made in this Caſe , one, whether the Defendant has any Citle; 
and admitting be has not, the ſecond Queſtton will be, whether 
the Plaintifk bag. In Ozder to ſhew that the Dekendant has 

none, be fubmitted it, that the Diſtindton in the Books _ 
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clear and manifeſt, between Uſes raiſed by Covenants to ſfand 


ceiſed to them, and Ales raiſed by other Conveyances; that in 
the firſt Caſe a Tonſideratton is neceſſary to be between the 
Party claiming the Uſe, and the Party from whom the Ute 1s 
clatmed; but in other Convepantes this is not ſo; and ſo is 
the crp2eſs Atithozity of Mildmay's Caſe, 1 Rep. 176. The Con 
tequence of this, he ſaid, clearly was, that the Ae could not 
ariſe to the Perſon, whom the Defendant claims under; becauſe 
no Soꝛt of Conſideration ariſes from her, which the Covenanto2 
has any Benefit from. The ſecond Queſton, he did agree, 
was moze Difficult; but yet he hoped it would appear, that it 
intirely fell within the Reaſon of the Caſe betoze cited, it 
is ſatd there, that in theſe Covenants to ſtand ſeiſed, an Aver- 
ment of any Conſideration may be well allowed, though b 
Matter out of the Deed, p20vided ſuch Conlideration averre 
may ſtand conſiſtent with the Conſiderations expꝛeſſed within the 
Deed, and the Perſon who is to take Benefit of this Conſi⸗ 
deratfon, ts aſcertained by the Deed likewiſe. De obſerved like⸗ 
wiſe, that this Rule is declared to be Law in 7 Rep. 40. and in 
11 Rep. 25. and if this ſhould be allowed to be Law, be ſaid, it 
would direckly determine the p2eſent Point; fo2 the Leſſoz of the 
Aaintiff 1s by Name aſcertatn'd in the Deed, and the Conſi- 
cration ſtated by the Caſe of his being of the Blood of the 
Covenanto?, is intirelp conſiſtent with the Conſiderations that 
are expꝛeſſed in the 1 — Mz. Fazacherly on the 
other Side argued, and ſatd, that however plain the firſt Que- 
ſtlon may be 3 to be at pzeſent, he believed, upon conſt- 
dering it moze fully, it would not appear ſo. Pe ſald in the 
Caſe of Dighton and Tomlinſon, which came into this Court up- 
on a CUrit of Erroz, out of the Common Pleas, it was ſtrong⸗ 
[» debated upon the tows of a CUull, whether an Eſtate given 
to a Cloman fo2 Life, with Power to diſpoſe of the ſame to 
any Perſon and his Heirs, accozding to her own Diſcretion, was 
not a Fee-fimple in her. It was agreed at that Time, that the 
nving her (itch Power, without an expzels Eſtate fo2 Life only, 
would clearly have amounted to the Sikt of a Fee⸗ſimple; but 
as there was a particular Eſtate given her by expꝛeſs (Uo2ds, the 
Court were of Opinton there, that the Eſtate given was only an 
Eſtate fo2 Life. Pe obſerved, that the TWozdg of Uſes, were to 
te conſtrued in as free and liberal a anner as the Wozds of 
Wills; and ik that was a Point that would bear ſtrongly contend 
ing fo2 in that Caſe, he ſubmitted it, that it ought to be al- 
lowed in the 8 one, inalmuch as the Counſel of the other 
Side inſiſt, that theſe To2ds, it they ſhould operate barely ag 
a Dower, would be abſolutely void, Upon this Argument 
therefoze, the Clozds of the Clſe relating to the Aike, ought 
to give her a Fee-ſimple; and ik co, it was clear there was a 
good Title found in the Dekendant. Put beſides this Argu- 
ment, he ſubmitted it, that there was another, that the Oe⸗ 
kendant's Citle might be well maintained by; and that was, b 
conſidering theſe Mozds only to ns a Bower in the Wite 
to convey theſe Lands to any Body elle. He lald, in 2 Rol. Ab. 


"84. it is held, that in Conſideration of Money paid by B. a 
Man may covenant to ſtand ſeiſed to the Ale of C. and his Heirs ; 
| an 
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The Time 
which a De- 
fendant is al- 
lowed ro 
plead in, 


 Mderation arfſing from the Wife, Then as to the lecond Que- 


\Erp2eſſiovs, that have been mentioned; but the particular Caſes 


 Pzattiſe of the Court in this Refpet. Fo? he took it to be on, 


and C. and his Þeirs ſhall take Beneſit of this Conſideration, 
Tf this was ſo, he ſubmitted it, that the Perſon whom the Oc- 
fendant claims under, might equally take Benefit of the Con- 


ſtion, he hoped by conſidering that, that the Cale would appear 
till ſtronger againſt the ]Ilatntiff. He did agree, that in Caſes 
cited out of the 9th and 14th Report, there were thoſe general 


1. 
9 


relied upon in thuſe Books fo2 that Purpoſe, by no means 
warranted them; fo2 one of the Caſes is put of a Uſe limited 
to a Wife by erpzeſs Mame; the other of a Uſe limited to a 
B2other by erpzeſs Name. And he did agree, that in thoſe 
Caſes a Uile would well ariſe to the (Aike and to the B2other, 
by Clirtue of an implied Conſideration of Love and Aﬀettton, 
equally, as if it was erpzeſſed, But in the p2cſent Caſe, the 
whole Conſideration, relating to the Leſſo2 of the Plaintiff, 
muſt be ſupplied by the Averment out of the Deed. And beſides 
what Objetions might be made to ſuch Averments by the Com- 
mon Law, thoſe Objettons were ſtill ſtronger ſince the Statute 
of Frauds and —— which declares, that no Truſts and 
Ciſes (ſhall be raiſed out of a Deed by Parol. Pe took Notice 
farther, that it was not ſtated by that Caſe, that the Cove- 
nanto2 intended the Leſſoz of the Plaintiff Mould have the Re. 
mainder of this Ciſe, out of any Conſideration of his being of 
his Blood, Fo? which Reaſon he ſubmitted it, that what was 
ſtated by the Caſe, in Relation to hts being of the Blood, was 
only Matter of Evidence, that the Covenantoz intended he ſhould 
have the Ale from that Conſideration: and conſequently the 
Caſe was ſubjet to 2 Objeftion equally as a ſpecial Ulerdit 
would have been. The Court, upon the whole, declared them: 
ſelves well ſatisfied, that 4 Dekendant's Citle could not be 
maintained; becauſe the Uozws, which he claims under, can 
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only _ by wap of a Power in the Tife; and the Per⸗ ol 
ſon, whom he claims under, can have no Benefir from it; in as F 
much as no Conſideration ariſes from her to the Covenantoz. 1 
As to the ſecond Point, the Court declared themſelves to be bi 
under conſiderable Difficulties, The Chief Juſtice and Judge gl 


Page were of Opinion againſt the Plaintiff; Judge Probyn and 
Judge Lee were of Opinion fo2 him. But thev all conſidered 
the Caſe as at Common Law, and likewiſe that the Caſe was 


well ſtated, accozdingiy it ſtood over. Vide Poſt. 


Perry and Corteſoes. et 

R. 

TY Is was a Suit by Special Capias, wherein the Plaintiff N 
had offered to deliver a Declaration de bene eſſe befoze the th 
Time, which the Oefendant appeared in, but Defendant refuſed th 
It; the quarto die poſt fo2 the Defendant's appearing in, was to ex 
Dap; and now 997 Fazacherly moved, that the Defendant might thi 
have four Mays to plead in. De ſald, he made this Motion da 
mo2e out of a Scruple, which the Defendant's Attozney lay under, thi 
than any real Doubt which he had himſelf, in Relation to the ſul 
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that no Declaration could poſſibly by the Pꝛackice of this Court 
be delivered to a Man, till he had appeared; and therefoze 
in the pzeſent Caſe the Defendant was of Courſe intitled to 
four Oays to plead in after his Appearance. Mz. Strange on 
the other Side argued, and ſald, that the P2afice of the Court 
of Common Pleas undoubtedly was, that if a Defendant does 
appear to a ſpecial Oziginal 02 ſpecial Capias, his four Days 
fo2 pleading ſhall be computed from the Day of the Delivery of 
the Occlaration de bene eſſe, though befoze Appearance, and not 
from the Dap which he does appear of. Pe obſerved, that if 


this was ſo in the Common Pleas, there was equal Reaſon, 


that it ſhould be ſo in the King's Bench. And the Reaſon in 
both Caſes was manifeſt ; becauſe by the Oziginal 02 Capias be- 
ing ſpecial the Defendant has as full Knowledge of the cer- 
tainty of the Cauſe of Aﬀton againſt him, as he has after he 
has appeared and the Declaration fs delfvered to him. Pe took 
Notice farther, that if this was not ſo, though a ſpecial Ozigi⸗ 
nal 02 ſpecial Capias be returnable the — rſt Return of the 
Term, it would be tmpoſſible by the Courſe of the Court, that 
a Plaintiff could go to Trial at the Sittings within Term; 
by which Means the other Court would have an apparent Ad- 
vantage ot this in the Expeditton of their P2oceedings. And 
he (aid, he was well ſatisfied, that in Point of Fat, Declara⸗ 
tions of this Sozt have been deltvered of late in many Inſtances, 
and Oekendants have pleaded within the four Days computed 
from ſuch Delivery. The Court declared that theſe ſpecial O2t- 
glaals have been but of late Date in this Court, and at firſt 
hep were only allowed in Suits, that were quare vi & armis. 

yep latd, that whatever the Fa# may have been, that ſuch 
Declarations have been accepted, this has by no Means yet 
been the ſettled 4 ry of ths Court ; and therefoze the OC- 
fendant had a Right to four Days to plead tn from the Day 
of his 112 However they made a Rule, that fo2 the 
Future the four Days ſhould be computed from the Day of the 
Delivery of the Declaration de bene eſſe, both in Proceedings 


by pee al Latitat, ag well as in Pꝛotecbings by ſpecial O2t- 


The King and Pool. 


. © . 
24 zer- by A «cc 2 * £ 4 


O N Rule to ſhew Cauſe, why an Info matton in the Nature wi. per 
of a Quo-Warranto ſhould not go agatnſt the Defendant f02 tons are 
exerciſing the Office of Capital Burgeſs in the Town of New capable of 


Radnor, not being an Jnhabitant at the Time of his Election; 
M2. Reeves ſuld, that the Clauſe of t 


than he ts an Inhabitant in the Cazps ation, which is no 
expzels Declaration, that they ſhall be Jnhabitants, at 
the Time they are elecked. And beſides, the pzeſent Deken⸗ 
dant came with his Family and inhabited in the Town bekoze 
the kozmer Botion was made fo2 the Jnfozmation. He ſatd, he 
9 it, that the Court 3 now determine this _ 
OL, II. n 


deing ele ed 
e Charter only declared, Members tf 


9 & Corpora- 


that no Capital Burgeſs ſhould ererciſe his Office any longer non. 
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ov the Rule fo2 ſhewing Cauſe, and would not put the De- 
kendant to the Erpence of a ſpecial Gerdick. Acco2dingly he 
obſerved, that the Court had determined a Point of much 
nreater Difficulty than this, in the Caſe of the Town of Pom- 
fret, when that Matter came befoze them in the lame Manner, 
as the pꝛeſent ane. There the Charter required, that no Per. 
ſon ſhould be Papo, unleſs he was an Juhabitant at the Time 
of the Eletton. 9A Perlon came and lodged at an Inn koz a 
Month; and the Court determined that to be a ſuſſictent Jn- 
habitancy to quality htm fo2 ſuch Eleftton. However the Court 
made the Rule abſolute; and thought this a Matter p2oper to 
be determined in a moze ſolemn Way. 


Ruſſel and Ford. 


What ſhall N an Aätan upon ſeveral Pꝛomiſes the Defendant pleaded 
not ah that befoze the Commencement of the Sulit, the Jlaintiff 
Her er hey and Defendant came to an Account, and upon the Balance 
ment before there Was 51. found to be —_ to the Plaintiff, which was 
the Com- AUreen ſhould be paid to one whom the Plaintiff was in⸗ 
nencementof hebted to; acco2Dingly the Dekendant averred, that he did pay 
the Attion. it. To this the Ilatntiff demurred generally, and the Defen- 
dant joined in Demurrer. M2. Draper now argued fo2 the 
Dlaintiff, and ſaid, that the Reaſon fo2 the Demutrer was, that 
the Defendant did not aver, that the Money was patd by him 
befoze the Commencement of the Action. Accozdingly the Court 
gave Judgment fo2 the Plaintiff, 


woe  AqQG a A, la ot ay + ec ow. aA ee ed oo 


Holſey and Mullins. h 
How far the F N an Acton fo2 an Eſcape bought by an Erecutrir againſt 1 
r* * I the Marſhal, Mz. Strange moved, that Pꝛoceedings might be 
Procediings MAID, till ſhe patd the Coſtsjof a Nonſutt in a foxzmer Aition a 
in one Action UPON the ſame Demand, and compared this Cale to that of a W 
j | A 
till the Coſts —.— But the Court (Chief Juſtice abſent) ſaid, that this " 
of « „wer Motion has been okten made, but never allowed; accozvingly it 0 
are hen, was refuſed tn the p2cſent Caſe. — 


4 Cor - 
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Corteſoes and Munes. 


N a Proceeding by ſpecial Capias, the Addition of the De- When « De- 
I fendant was nuper de London Mercator; the Defendant de- ſendant 
manded Oyer of the (Urit, and pleaded in Abatement to it, that — * 
he was an Jnhabttant of the Pariſh of — — alias White- that he has 
Chapel, in the County of Middleſex, at the Time of = ſuing not his pro- 
out ot the Writ, and that he had not been an Jnhabitant in Lon- per Addition 
don f02 four ears befoze the ſuing of it out; abſque hoc, that — ay 
he was an Jnhabitant of London at the Time of the ſuing Of Court will 
it out. M2, Fazakerly moved to [ct this Plea aſide, De laid, aſide a 
that he did agree, that it was neceſſary to Name the Defen- Ple« of that 
vant by the p2oper Degree 02 Myſtery, which he was of at the bort upon 
Time of the ſutng out of the Aﬀton ; but he ſubmitted it, that 290" 
it was otherwiſe in the Caſe of a Man's Place of Abode, and 
that in ſuch Caſe the Oeſcribing him by a nuper was ſuffictent. 
Fo2 this Purpoſe he relied upon the Tlozds of the Statute of 
Additions, and likewile omment upon them in 2 Inſt. 669. 

e ſatd likewiſe, that he appzehended, the Law was ſo well 
tied in this Point. that the Court would relieve upon 

otton. M2. Draper on the other Side argued, that there are 

ales in the Books, which make this Point doubtful ; and 
particularly cited 4 E. 4. 10. But the Court thought pꝛoper to ſet 
the Plea alide ; and acco2dingly made a Rule foz that Purpoſe. 


The King and Franklyn, 


R. Bootle nom moved, that the Uerdit obtained in this vide ante 88, 
Cauſe might be let aſide, fo2 that the Jury, which tried 
it, had no Authozity. The Iſſue, he ſatd, was joined in Eaſter 
Term laſt, and a Venire lued out, returnable in Trinity Term. 
In Trinity Term the Attozney General applied to the Court fo2 
a ſpecial Jury in Purſuance of the Statute paſſed in 3 Geo. 2. 
which was granted him; and the Rule was dzawn up in this 
Manner, that there ſhould be a Jury ſtruck by the Maſter in 
the Fo2m that ſpectal Juries are, ad triandum exitum in hac cauſa ad 
Seſſionem de Niſi prius poſt hunc Terminum. The Cauſe came on 
accoꝛdingly to be tried at the Sittings after that Term; but 
a Remanet was entred pro Defectu Juratorum; anD a Vic' non mi- 
ſit breve entered upon the Diſtringas, that was returnable the 
firſt Return in Mich. Term. A ſecond Diſtringas was after- 
wards ſued out, teſted in that Term, and returnable in this, 
with a Clauſe of Niſ prius in it fo2 the Sittings after that 
Term. The Cauſe then accozdingly came on again to be tried 
at that Sittings; and was tried by twelve of the ſame Panel 
that were returned upon the firſt Diſtringas, being Part of the 
Twenty-four ſtruck by the Maſter, though not the ſame Per⸗ 
ſons that were atually (wozn, when the Remanet pro Defectu Ju- 
ratorum Was entered. This, he ſaid, was the State of the 
Fait, and he ſubmitted it to be irregular; fo2 that the Time, tn 
which the Court gave the Attomey General to try this Cauſe 
in 
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in by a ſpectal Jury, was erpired; and conſequently thig 
Cauſe ounht to have been tried in the common (ap by Bal- 
loting, as the Statute of ; Geo. 2. Direfs. De obſerved, that 
befoze this Act, ſpecial Juries were never granted in this 
Court, but by Conſent; though in the Courts of Common 
>leas and Erchequer they were frequently without it. That 
Statute allows them to be granted in all Inkozmattons 
and Indilkments fo2 Mignemeanours, as well as in Civil 
Cauſes. But in all Caſes, except in thoſe of a ſpectal Jury, 
the Trial at Niſi prius muſt be by balloting, as the Statute 
direits. The Queſtion therekfoze is how the pꝛelent Trial can 
be luppozted by Utrtue of the Rule fo2 the ſpectal Jury, 
The Rule was fo2 trying it within a fimited Time; and 
the Trial has been at a Time beyond what was limited, 
De obſerved, that it would be no Obieckton to ſay, that this 
Miſtake ought to have been inſiſted on at the Crtal ann 
taken by CUay of Challenge; fo2 where any Miſtake Is dif. 
covered, that ſhews that either the Judge 02 Jury had no 


Authoztty to try - Cauſe, ſuch Miſtake may be ſhewn at 


any Time. And theſe Exceptions have been allowed and ta- 
ken after a Trial, where there has not been a ſuffictent Num: 
ber returned upon the Panel, as the Law direts, though there 
have been enough returned to try the Cauſe with. And therefoze 
where Twenty-thzee only have been returned upon the Panel, 
and Twelve of them ſwozn, that has been held to be an Ex⸗ 
ception to be taken at any Time, Foz this Purpoſe was cited 
Sav. 124. $5 Rep. 37. 1 Cro. 278, Roll's Abr. 860. Though he 
dtd agree the Statute of Jeofails had now cured that. De laid, 
it micht be difficult poſſibly to ſhew Pꝛecedents in this Court, 
where new Rules fo? ſpectal Jurtes have been granted, when 
ſuch Accidents have vappened ; but in the Common Pleas they 
have frequently accozdingly be had two Rules to p2oduce o 
this Sozt, made in that Court between Peirſon and The Biſhop 
of Cheſter. De obſerved farther, that in theſe Inkozmations De- 
kendauts are always under great Diſadvantages by Reaſon of 
the D{Mculty there is to get Copies of the P2oceedings. An- 
ctently, be ſaid, he has been inkozmed the Poſtea uſed to 
be bzought into Court and filed in Civil Cauſes. Now that 
is not done; but ſill a RL the Poſtea ig never denied in 
thoſe Caſes. In Criminal Pꝛoceedings the Dfficers ok the 
Court will never allow a Copy of the Poſtea to be made; but 
how legal this wits, he ſubmitted it to the Court. A hard 
Caſe, he obſerved, that at leaſt it wag; becauſe it is well known, 
that theſe Inkozmations are often altered by O2zder from the 
Attozney General with the Allowance of a Judge. He then 
the Cor Office-Coptes of the two Rules in Court made tn 


rhe Common Pleas, and likewiſe AMdavits of the Fat, which 
his Motion was founded upon. But the Attozney General ob: 
jeted to this n Pon of Evidence; and ſubmitted it, that q 
Office-Copies of the Rules ought to be verified by affidavits y 
Reaſon that they are made by Officers of another Court ; and 
as to the Fatt, viz. which of the Jurymen were ſwozn, that ought 
to be taken only from the Recozd. Then as to the ive 
Coptes of thele Reco2ds, he (aid, the Defendant had had * 
4 
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of the Venire and Diſtringas, neither of which he was intitled to, 
Vut to have a Copy of the Poſtea, he believed, was never befo2e 
attempted on the Crown Side. Then as to the amending thete 
'Tnfozmations by O2der from him, that is never done, but 
where the Miſtakes are very ſmall; in other Caſes the Court 
1s always moved. The Court, however, thought theſe Office- 
Coptes ſuffictent Evidence, without Aﬀidavits to prove them 
to be true Coptes; and that ſuch Dffice-Copy ts alwaps credited, 
when an Dffcer from the Court of Common ]leas attends here 
with a Rule of that Court to amend the Reco2d ſent up by a 
(Urit of Erro2, by the Tranſcript of it in that Court. And as 
to the other Dbjeftton, that the Fact of the Jury's being ſwo21n 
ought to be taken from the Reco2d, and not from Affidavits, the 
Counſel of the other Side anſwered it, by ſaytng, that this was 
a Motion to ſet aſide the AUcrdif, and not a Motion in Arreſt of 
Judgment. Then as to the giving Copies of the Poſtea in 
the Crown-Side the Court ſaid, they were inkozmed by their 


Officers, that this is never allowed of. Acco2dingly theſe Office- 


Copies were allowed of, and the Afﬀidavits relating to the other 
Fai were read ſtkewtſe. And then the Attozney General pꝛaped 
Time till Tueſday, to anſwer the puncipal Objetton, which was 


acco2dingly granted him. The King's Counſel came at the 


Day appointed, to anſwer the Objetton. They ſatd, the Ob⸗ 
jcittion was, that the Jury had no Authozity to try the Cauſe, 
and the Reaſon given was, becauſe the Rule of Court gave 
them their Authonty; and that Rule of Court was erpired be- 
fore they ated under tt. The Anſwer, _—_ thep beg'd Leave to 
offer, was, that the Rule of Court ts not the Thing which gives 
them their Authozity, but the Ring's Writ of Venire facias. The 
Rule of Court ts only an Authoztty to the Officers to appoint the 
{urozs; but the Venire facias ts the Authozity of the Juroꝛs to 
try the Cauſe. Ik therefoze there ſhould be any Defef# in the 
Rule, the Venire faci:s ts ſtill an Authozity to the Juro2s to try 
the Cauſe ; fo2 which Reaſon it cannot be ſaid that they had no 
gy = + But in Reality they obſerved, that the Rule itſelf 
was (uſuffictent, without any Enlargement o; Amendment. 
Und that, becauſe the Tozds of the Statute of 4 Geo. 1. er- 
p2cefly are, that the Jurozs appointed by the Officer in Purſuance 
of the Rule, ſhall be the Jiirozs which the Sheriff (hall return 
upon the Venire, and they (hall try the Cauſe. The Juro2s were 
ſtruck by the Maſters in Purſuance of the Rule; and the Aﬀt lup⸗ 
plics the reſt. Then as to what Objeitton map be made from 


the CClozds in the Rule ad triandum Exitum, &c. the ſame Ob⸗ 


jcition might be made to all the common Rules, where the 
CUo2Ds are, ita quod trietur ad proximas Aſſiſas; but ſuch Ob- 
ſeckton was never attempted. In the Rules. dzawn up fo: 
a dicw, this Clauſe 1s conſfantly inſerted; but where a 
Remaner fg centred, a new Rule is never applted foz. And 
the lame is it of Rules fo2 Special Jurtes in Trials at 
Bar. They ſald too, that they were infozmed the conſtant 
P2adiſe ts to in the Court of Exchequer, even tn ſpecial Jurtes 
granted fo; Trials at Niſ prius. As to the Pꝛactice of the Courc 
ok Common Pleas in this Reſpeit, they ſald, they did agree it 


to beſo; but it has been ſo no longer than the Statute cf 7 & 3 
Vor. II. Cc Will 
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ſtronger Ecaton to ſhew that this Objeftion was too late; be. 


Will. 32. and that depends upon a Reaſon, which the pzetent Caſe 
will be not at all affecked by. That Statute p2ovides, that in 
any Trial intended to be had It the Afſizes, ff the Plaintiff oz 
Demandant ſhall not think proper to p2occed then, be may 
being the Cauſe down to Trial at any other Afizes oy Venire 
facias de novo; and upon that Venire a new Panel chal be re⸗ 
turned, It is no Wonder then, that in the Common Þleas, 
where Special Jurtes were frequent before the Statute of z G. 2. 
if a Spectal Jury did not try the Cauſe within the Time pie 
ſcribed by the Rule, another Rule was moved fo? ; becauſe an- 
other Venire was to be, and another Panel returned upon ft, 
But the Statute, they ſubmitted it, did not extend to the Crown, 
And in Fac. no new Venire has ever been granted in the Caſe of 
Crown Þoſccuttons, unleſs where the firſt iſſued irregularly, 
and in thoſe Caſes, and no other, a Venire de novo always if. 
ſucd bekoze that Statute. They obſerved farther, that if this 
©bjeitton could ever have been good, it ought to habe been taken 
by way of Challenge to the Array, at the Cime of the Trial; 
and the Objeitton comes now too late. The Reaſon fo2 thts, they 
ſafd, vias evident; becauſe the Objeftton ariſes from a Matter 
of Fait, and ts an Objeitton to the whole Array of the Panel; 
wh:ch therefoze ought to have been tried and judged of by Eliſo2s 
chaten fo2 that Purpoſe. Jn the p2zclent Caſe too there was a ill 


cauſe the Defendant afually challenged one of the Polls at the 
Trial; and therefoze this Objeftton, which is a Challenge to the 
Array, cannot now be made. Foz this Dur poſe was cited 3 Cro. 
$74. and likewiſe an Anonymus Calt, 13 Will. 3. That was an 
Uition fo? Woods, and the Oekendant obtatn'd a Rule fo? a good 
Tury; a common Jury was however returned; and fo2 this Rea- 
ſon he moved koz a new Trial. But, becauſe he had made a 
Defence, the Court refuſed the Motion. This was the Sub- 
ſtance of what was urged by the King's Counſel in Anſwer to the 
Objeckton, and the Court gave the Dekendant s Counſel till 'Thurſ- 
day next, to reply. The Oefendant's Counſel came at the Day, 
and ſaid, that they hoped, the Anſwers given by the King's Coun- 
fel would not be thought ſuffictent, They took Notice, that the 
King's Counſel would have it (magined, that the Authozity of 
this Jury depended n upon the Venire facias, and in no Part 
upon the Rule; but they ſubmtitted it, that if it was not fo? tye 
Rule, the Venire facias to return twenty-four only, would be 
erroneous ; and conſequently their an muſt depend upon 
the one, as well ag upon = other. The Rule therefoze muſt 
be regarded, and it muſt ſeen, whether that can give the 
Jury, that tried the Cauſe, the leaf Authozity fo2 doing it. 
They ſald they would not go over the Obje#toin again, which they 
befoze relied upon, taken krom the Mozds of the Rule; but ſub⸗ 
mitted it, that the Court could not have made a Rule, by which 
the Jury (ould have been obliged to continue attending any 
longer Time than the next Sittings at Niſi prius; and if they 
could, the At of 3 G. 1. might be wholly evaded. They ob. 
ler ved, that the two great Degus which were aimed at by that 
Statute, were to pzevent the Jurp's being known befo2e the 
Trial, as much as poſſible, and ukewilr their being wu to 
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long Attendances from one Aſtizes to another. But they * 
nehended, that if the p2eſent Pꝛackice ſhould once pꝛevall, thelc 
two great Deſigns of the Legiſlature would be ineffefual ; fo2 
accoDing to this Doftrine, theſe Juries might always be fozced 
to continue upon the Ponet, till the rey ſhould think p2oper 
to make an End of the Cauſez and by this Means an Oppoztu- 
nity would be offered of applying to them in the mean Time, 
and of continuing their Attendance to their great Ueratfon. 
Theſe ObjeFtons, they (aft, they vegans Leave to offer againſt 
the pꝛelent Rule; and now they deſtred to conſider the Objections 
inſiſted on by the other Side againſt a new Rule. Thep ob- 
ſerved, that they were founded upon this, that a Venire de novo 
could not be awarded. But they app2ehended, that it might by 
the very ſame Reaſon, as a new Diſtringas was, Jn Ozder fo? 
the iſſuing that, they obſerved, that it was neceſſary that an 
Entry ſhould be made upon the Noll, quod Vicecomes non miſit 
breve, which was a dire Falſity. Foz he did return his Crit, 
and eleven of the Jury were aftually ſwom in Purſuance of it. 
But by the lame Reaſvn, that that was done fu2 the awarding 
a new Diſtringas, the like might have been done fo2 the awarding 
a new Venire; and then the whole Intention of the Legiſlature 
would have been pꝛeſerved. In order too to ſhew that the like 
has atually been done, they cited 5 Rep. 41. Allen 18. 2 Rol. 
Ab. 720. and Hob. 130. They ſatd farther, that the Moꝛds quoted 
out of the Statute of z Geo. 1. in ozDer to Chew that ſuch (econn 
Venire could not be in this Caſe, were not as were cited. Fo? 
they are, that the fo2ty-etght in the one Caſe, and the twenty: 
tour in the other, ſhall be the Jury returned to tty the Tauſe 
and not the Jury which ſhall try tt. And this Obſervatton, the 
ſald, the Chick Juſtice made upon the Ack at the Sittings at Nis 
prius, when this Cauſe was firſt intended to de tried. A Tales 
there was pzaped b the King's Counſel pro defectu ſuratorum; the 
Doekendant's Cotnſel urged, that it could not be by Law, and p2in- 
cipally relfed upon this Part of the Ack; but the Chler Juſfice 
then over-ruled them, and ozdered that a Tales ſhould be grant- 
ed; indeed tt was not had; becauſe the Attozney General con- 

' ſented then to withdzaw a Juroz. They obſerved farther, that 
the Counſel fo2 the King had tnſiſted, that the Defendant was 
tog late in this Objection, in Point of Time, But to thts they 
ſubmitted it in the firſt place, that this Erception could not be 
taken by way of Challenge; and fo this Purpoſe cited 2 Ven. 38. 
and farther relted upon the Authontieg before cited by them; as 
being diretly in Point. The Court then debated the 4 er a 
little between themſelves; and ſald, that they would give their 
final Optntun on Monday, Vide Poſt. 


The King and The Inhabitants of Drakemaſt, 


O* Rule to ſhew Cauſe, why an Aﬀeſſment of a Poors Rate vide ante g3- 
ſhould not be returned upon a Certiorari, Mz. Reeves fatd, 
that this Aſſeſſment was appealed from by one of the Jnhabt- 
tants that were _— and the Court ot Seſſions only made 


an Ozder relating to that Man; fo2 which Reaſon they _ 
nv 
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not ohliged to return upon the Certiorari, any Thing maze than 


that DO2der, which rhep have done; and as ta the other Part of 
the Rate, that the Seſſions have not medvicd with; and conſe. 
ny it is no Part of their Recozys, no2 any Aﬀ of that 

ourt, Serjeant Birch on the other Side anſwered, that the 
Wozds of the Certiorari requires the Juſtices at their Seſſions 


to ſend up all O2ders concerning the JPariſh of Drakemaſt, cum 


omnibus ea tangentibus; the O2der which they have ſent up, takes 
Notice of a Poors Rate which had been appealed from; fo: 
which Reaſon he ſubmitted it, that they had a Right to ſee the 


Vate itſelf, which the Ozder was made upon. De obſerved, that 
where an Order of two Juſtices ko: a Removal, ts appealed 


from to the Seſſions, and a Certiorari is ſent down to the Sel- 
ſions, requiring them to return up all O2ders, the onginal O; 
der is always returned, as well as the Ozder of Scfſions made 
in Purſuance of tt. De took Notice too, that an Appointment 
of Dverſeers is removeable up by Certiorari; and in general ſaid, 
that all As coming befoze the Sefllons are removeable up, un- 
leſs where the Poo? in the mean Time will be left in a 7 * 
Condition. de did agree, that in the Caſe of The King an 

Epleſhall, Mich. 13 Geo. 1. where the Examination of Witneſſes 
was returned, the Cdurt did declare, that they could do no⸗ 


thing upon that; but that, he ſatd, was barely Matter of Evi 


dence. And in the p2elent Caſe he ſatd, that there was moze 
particular Reaſon to remove up this Rate, than generally hap- 
ens; becauſe he had an Aﬀeidavit to produce, that the Rate was 
iagnen only by one Juſtice, The Court would not allow the 
Aflidavit to be read; but as to the pzincipal JIvint, Judge Page 
ſaid, that he did believe Certiorari's have removed Aſſeſſments of 
this Mature; otherwiſe he could not ſee how the Court could 
have given ſo many Opintons as they have done, about the 
pany and Jilegality of them. De fatd too, that accozding 
to his Remembzance, a Rate of this ſozt was removed up in 
the Caſe of The King and Tawney, and {tkewiſe in the Cale of 


the Pariſh of St. James. De obler ved, that in the laſt Caſe the 


| dat 0 and 
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Certiorari was filed upon the Return; and then indeedethe Court 
were under ſome Dithculties, whether they could ſend the Rate 
back 02 not, in o2der to be levied upon the Inhabitants. Judge 
Judge Lee (cemed too to be of the lame Opinion; 

but Judge Lee f(atd, that he did not take this to be ſo ng 
Caſe, as that of the Ozder of two Juſtices befoze cited; be. 
cauſe the Ozder of two Juſtices is a judicial At; but this 1s 
not (0. And therefoze th Mandamus's *rcquirtng two Juſtices to 
ſign theſe Rates, it has been determined, that they can make no 
eturn in Excule fo2 not ſigning them. However, os the Chiet 
Juſtice was not in Court, they laid, it might be pzoper to move 
this again; and therefoze enlarged the Rule, direting their Ok. 
ficer in the mean Time to (earch fo2 Piecedents. Derjcalit 
Birch then ſatd, that he had found that the Rule koz the Certiorari, 


which had removed up the Ozder of Selllons, was dzawn up 


wong; fog it was, that a Cercivrari ſhould go to remove up an 
D2der, quaſhing a Pooz's Rate; but be oblerved, that thar ©2- 
der had only quaſhed it in Part, and not in the whole; fo2 CWUhich 
Reaſon he moved, that it might be amended. But the wan 
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(aid, there muff be then a new Nule made foz there going a 
new Certiorari, Accozdingly the Serjcant moved fo2 ſuch Rule; 
and it was granted, Vide Poſt. 


Floyd and Jones. 


one of the Counts where the Wo2ds were, ſpeaking of the Platn- 
tiff, 1 will have him tranſported for Perjury and Forgery. De ſatd, the 


deſerved to be tranſpozted. And he obſerved, that in Yel. 90. 
and likewiſe in Rol. Ab. 44. It is held, that to ſay of a Man, 
that he deſerves to be hanged is not a#tonable, But Judge 
Page and Judge Probyn fatd, that they believed it was never de⸗ 
termined, but to ſay of a man, that he deſerved to be hanged 
fo2 robbing. upon the High-way, would be aftonable. Beſides 
too, there were ſpectal Damages found in the pzeſent Caſe. 
— the Chief Juſtice abſent, the Jugment was af: 
rmed. 


The King and Heber. 


N Rule to ſhew Cauſe, why an Inkozmation ſhould not be 
granted agatnſt the Oefendant, who was a Juſtice of Peace, 

fo2 conviting two Perſons, Hargrave and Lancaſter, fog killing 
the Game without a Licenſe; the Complatnt in Relation to Har- 
grave was, that the Defendant ſent his CUarrant fo2 him, by 
which he was arreſted, without any p2evious Inkozmation upon 
Oath; and when Hargrave came befoze him, and was convicted 
by him, the Ockendant took d Mote fo2 the Money of Hargrave, 
without ſending any Perſon to inquire whether there was not 
a (uffictent Diſtreſs upon the Pꝛemiſſes; and beſides, after this 
the Defendant toze the Note, and then made out an Ozder of 
Diſtrels, which was afterwards executed. The Complaint a- 
atnſt him —_ in Relation to Hargrave was, that the De- 
endant being inkozmed, that Hargrave had ſpoke Diſrepetfull 
Cows of him fo2 this Tranſatton, ſent his Warrant fo2 
him to b2tng him bekoze Himſelf; ſo that in that he aitted both as 
Judge and Party. The Complaint in Relatton to Lancaſter 
was, that he happened to be p2eſent at the Time the Defendant 
was making his Conviittion againſt Hargrave ; and upon that the 
Octendant took an Oppoztunttp of convitting him too, without 
giving him any previous Summons, dy which he might p2epare 
himlclf koz his Defence. The Court, Chiek Juſtice abſent, 
were. very clear, that an Inkozmation ought to go againſt the 
Dekendant fo2 his Behaviour in Relation to Lancaſter; fo they 
(ad, it was a moſt known Rule of common Juſtice, that no 
man ought to be conviſted of an Offence, till he has p2evious 
Notice given him of the Charge, that he may be p2epared to 
— in his Anſwer to it. Accozdingly the Rule was made ab- 
olute, as to him. As to that Part of the Complaint, re- 
Vol. II. | Dd lating 


[ PON a CUrit of Erro2 on a Judgment in the Common Pleas How far the 
in an Acton fo2 Wiozds, M1. Strange took an Exception to _— 
Impo2t of theſe Wlo2ds were no moze, than that the Plaintiff aQionable, 


Videante 59, 
How far the 
Court will 
rant an In- 
ormation a- 
painſt a Ju- 
itice of 


Peace. 
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lating to Hargrave, whereby the Defendant was charged with 
ating both as Judge and Fartbe the Court ſeemed to 11 0 
that was regular enough. Fort e ſpeaking diſrepetfull (ods 
of a Magiſtrate is a publick Dffence, which any Magiſtrate is a 
pzoper Judge of. But as to the two other Matters relating 
to Hargrave, Judge Probyn ſatd, that he ſhould have thought the 
Rule ought to be made abſolute againſt the Oefendant, were it 
not that Hargrave had bought an Atton foz this matter, and by 
that had determined his Ele#ton, De ſatd, a Warrant depziveg 
a Man of his Liberty; and therefoze a Summons ought only to 
iſſue, and not a CUarrant without an Infozmation upon Dath, 
be fald 1tkewiſe, that the Juſtice ought not to have the Pr 


barely of the Party's Note, without firſt inquiring of the Pie⸗ 
miſſes, whether there was a Cuffictent Otſtreſs 02 not. But 
when be had done ſo, he ought to have been contented with it, 
and ſhould have taken no other Execution. But the other two 
Judges declared their Opinton, that an Jnfozmation ought 
not to have went againſt the Defendant, foz anp Matter of 
Complaint relating to Hargrave, though —_ had not bzought 
9940 E Accozdinglp the Rule was diſcharged as to that 


The King and Pownal. 


How far the N Rule to Heb Cauſe, why an Inkozmation thould nal Fs 
court wil! again the Defendant foz wziting a Letter to one By, WII 
rene, don for lis, luppoſed to amount to a Challenge. The Court now declared 
« Challenge. thetr Opintons, that tt did not; accozdingip were — 2 ing 
the Rule. But then Mz. Fazacherly (at, that he ſubmitted tt, 

the Letter would at leaſt amount to a Libel ; foz in it the De- 

fendant calls z. Willis a Scoundzel. Þe obſerved, that in the 

Caſe of The King and Pilbrough, the Court granted an Inkozma⸗ 

mation againſt him fo2 calling Mz. Barnardiſton a Fool, and 
a Raſcal, in a Letter which. e ſent to him; and he ſubmitted 
u, that if was as great an Offence to call a Man a Scoundzel. 
7. Abney on the other Side ſaid, that he belteved the Court 
had never gone ſo far in any Caſe, as thep did in that of The 
King and Pilbrough, But fil, he ſaid, taking the whole of that 
Letter together, which was ſent to P). Barnardiſton, he took it, 
there were CUozds of a greater Inſult, than barely calling a 
an a Scoundzel. But ik the Court had any Doubts with 
themſelves tn that the orh he p2ayed a farther Day fo anſwering 


the Gentlemen of the other Stde, as to that. F02 now, he ſatd, 
t ep have thought of a quite different Offence to maintain their 

ule upon, from what rey thought of at the Time they obtain; 
ed it. Yccozdingly the Court enlarged the Rule to a farther 
Day, Vide Poſt. 
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——— and Glover. 


HE Plaintiff having brought twenty-eight Aﬀions againſt Hov fur the 

x as many Subſcribers of a Policy of Uſſurance, Serjeant _ = 
1:yres moved, that the Plaintiff's Pzoceedings might be ſtayed nd, i“ 
in all theſe Actions, but one, upon the Defendants being all one a&ion, 
willing to enter into a Rule, that the Event of their ſeveral »o-with- 
Actions ſhall depend upon the Event of the Trial of this one, t»ding the 
Ve ſaid, he was app2ehenſive the Plaintiff would obje# poſſibly, 2</en4=nc 
that the Sums which the ſeveral Defendants have ſubſcribed fo? bent © (46 
were different, and conſequently the Platntiff was intitled to Event which 
different Damages; but he obſerved, that thoſe Damages might wen be in 
be pꝛopoztioned accozding to the different Subſcriptions; and ⸗nocher. 
therefoze he had got an 125 * from the ſeveral Oefendants 

to conſent likewile, that it the Trial hall go agatnſt that one 
Defendant, whom the Plaintiff ſhall pick out, the Defendants 

will enter into a Rule, that the Damages, which they ll be 
anſwerable foz, ſhall be pꝛopoztioned acco2ding to their ſeveral 
Subſcriptions. M2, Reeves on the other Side ſaid, that be had 

no Authozity to conſent to ſuch Rule. Accozdingly, Chief Ju⸗ 


dice abſent, the Court declared, they could do nothing in it. 


Perry and Corteſoes. 


M* Fazacherly moved to Diſcharge a Rule, which required How far the 
the Defendant to plead ſuch a ＋ as he would ſand by. Court will 
be ſaid, that befoze the Plaintiff had obtained this Rule, he Banane“ 
had made up the Paper Book, given a Rule upon it fo2 the re- to plead fuch 
turning it, by which it is always underſtood, that the Deken⸗ « Ple« «s be 
dant ſhould join Iſſue, 0} demut; and = Defendant had aftu- indy. 
ally demurred. Fo2 which Keaton he ſubmitted it, that the 
Rule, that the Plaintiff had obtatned, was intirely irregular. 
But the Court ſaid, a Demurrer ts a Plea. Accozdingly re- 
fuſed to diſcharge the Rule. 


Catherol and Cowper. 


N Adton having been bzought againſt the Defendant ag hen De. 
Colle#02 of the Turnpike between Chelſea and Fulham, any edencic in- 


A titled to 


the Platntiff having been nonſuited at the Trial Mz. bney treble Coſte 
ſaid, that the Oefendant was intitled to treble Colts by the what is tho 
Dtatute of 12 G. 1. which created this Turnptke. But he ob. proper Me- 
ſcrved, that the Acton, which the Plaintiff had brought, was a _ — 
common Atton, not appearing at all upon the Face of the Re. e, 
cod to have been bzought — 4 this Statute; and therefoze tem. 
he ſubmitted it, that it would be Erro2 in the Court to give 
treble Coſtg without a Special Entry _— made upon 
the Poſtea, that it appeared upon the Trtal, chat the Atton was 
bzought upon this At. And therefoze he moved that ſuch En- 
try might be made. Þe did agree, that ſuch Coſts are general: 

* 
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ly given upon a Certificate of a Judge; but that ts only 


done in ſuch Cales, when Statutes have given Power 
to J 2 to certify. And that he obſerved was the Caſe up. 
on the Statute of 7 Jac. 5. made perpetual by 21 Jac. 12. upon 
22 Car. 2 9. 8 & 9 W. 11. and 4&5 W. 18. ut the ver 
Thing which he now pzays, he ſald, was done in the Caſe o 
The King and Poland, Paſch. 3 Geo. 1. The Defendant was 
there indicked on the Statute of 5 Elizabeth, fo; ererciſing 
the Trade of a Glover, without having ſerved a legal Ap- 
«My On Evidence tt appeared, that he was a Sol⸗ 
cr, and had ſerved in the late Cars ; by Reaſon of which he 
was intitled to ſet up any Trade within the erpꝛels Tlozds of 
the Statute of 9 W. 3. accozdingly he was found Not guilty, 
Apon that Sergcant Cheſhire ſald, that the Statute of 9 W. z. 
= the Defendant treble Coſts; and therefo2e he pꝛaped, that 
uch an Entry might be made on the Poſtea, os is Dcſited in 
the pzclent Caſe ; and it was granted him. Þe ſaid likewiſe, 
that Serſeant Cheſhire in hig Motion cited the Caſe of Bateman 
and Wallis, Trin. 9 W. 3. where the lame Thing had been allow: 
cd once befoze upon that Statute. M2. Fazakerly on the other 


Olde argued, and ſaid, that he ſubmitted it, the treble Coſtg 


in this Cale could only be allowed upon a Certificate of the 
Judge that tried the Cauſe. Jt 1s well known, that it is the 
conſtant ]2aitice of the Aſſiſes to apply to a Judge to certify, 
without at all regarding whether any Statute has given the 
Judge ſuch Power oz not; and he app2ehended, ſuch Certificates 
were always credited by the Court above, as being the p20- 
per Evidence of what happens upon the Trtal, and does not 
appear upon the Record. But he ſubmitred it, that the De- 
fendant was too late now to take this Remedy; and conſe- 
quently too late to have any Remedy at all. Certificates of 
this ©02t, he obſerved, are conſtantly moved fo2 to be made by 
a Judge of Aſliſe, as ſoon as the Cauſe is tried. In the 
Caſe of The King and Mott, Mich. 1 Geo. 2. an Application was 
made to a Judge at his Chamber to certify; it was argued 
there by Counſel on both Sides, whether he had a Right to 
do it now 02 not; and upon Conference with many of the 
Judges, he at laſt declared his Opinton to be, that he had not, 
(Ipon a Bill of Ercepttons between Wharton and Marriot in ” 
Court of Erchequer, it was determined that that could not be 
ſigned but by the Judge tn open Court, as ſoon as the Cauſe 
is tried. And the ſame was derer mined in the Caſe of Carve and 
Wright, afterwards tn this Court. He ſatd, as to the Cale of 
The King and Poland, which the other Side has relied upon, that 
might very well be allowed fo; Law, without any Ways afteting 
the pꝛeſent Cale, *. that was an Indickment; and theretoze 
it would have been Erroz to have given any Coffs without a 
ectal Entry. But here, he ſatd, in every common Caſe the 
efendant is intitled co fome Coſts ; and whether thoſe Coſts 
are trebled oz not, need not appear upon the Recozd. Che 
Court declared, that they law no Reaſon, why the Maſter could 
not aſcertain theie Coſts upon Afﬀidavits ; and theretoze made 
a Rule to ſhew Cauſe fo2 that Purpoſe. And Judge Lee ſald, 
though in general Caſes a new Crtal is granted ont * 
4 | 
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the Certificate of a Judge; pet in the Caſe of Lozd Chief 
Tuſtice Prat's dying befoze ſuch Certificate could be made, the 
Court granted a new Trial upon Aﬀidavits, Vide poſt. 


The King and Bell. 
How far the 


N Indicment having been found againſt two Conſtables — =_ 
A jointly and ſeverally fo; diſobeytng an ©zder of Seſſions, 19 3"0 58 
Motion was made to quaſh it; becauſe there ought to have been d, re... 
ſeveral IndiXments. But the Court ſaid, they thought this fon chat 
Offence too great to — an Indicment ko it; and theretoze be Otfence 


left them to their ozdinary Remedy by Demurrer. contained in 


it is too great 
— Pur- 
. poſe. 
Hart and Harriſon. 


90 Motion foz a new Trial upon an Iſſue direcked out 
of the Equity-ſide of the Court of Exchequer ; becauſe 
the Defendant was now p2epared with better Evidence, than he 
could be at the Time when the Cauſe was tried; the Court 
declared, that that never ſhould be any Reaſon with them fo2 
granting a new Trial upon ſuch Iſſue, any moze than upon a 
common one. And Baron Carter ſatd, that if any ſuch Jſſue 
ſhould come to be tried befoze him, with Direfttons from a 
Court of Equity to admit Evidence, which was not legal, he 
would never comply with ſuch Direction. 


Maynard and The Manucaptors of Harvey. 


R. Filmer came now to ſhew Cauſe, and ſaid he did agree, vide ane 88. 
that this was a Judgment agatnſt Batl by two Nihils on: 
ly, and not upon a Scire facias; bur pet he did ſubmit it, that 
the Court would not relieve in a ſummary Method. Pe ſaid 
in Salk. 264. Lo2D Chief Juſtice Holt declared, that upon two 
Nihils the Court will relieve on Motion, unleſs where the 
Iarty has a Releaſe to rely upon, oz ſome ſuch Matter of Fatt. 

hich ts a direct Admiſſion, that where the Party has a Mat- 
ter of Fa# to be relicved upon, he ſhall not be relteved on Yo- 
tion. Now this, he obſcrved, was direckly the pꝛeſent Caſe. 
Foz the Sail alledge, that the P2tnctpal died befoze the Suing 
out of the Capias ad Satisfaciendum. be ſatd likewiſe, that in 
Skin. 120, there was another ſtrong Caſe to the ſame Pur ole. 
But the Court declared, that they thought the Caſe fn 
Salk. muſt be underſtood, that the Court will not reſieve on 
Motion, where the Fact is controverted ; but here there are Af- 
tidavits on one Side, and no Afﬀidavits on the other; and therc- 
foe the Fact muſt be taken fo2 granted. Accozdingly they made 
the Rule abſolute, x 
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Anonymus. 
The Time Return to a Mandamus — come in laſt Term to ſwear 
which a Per- /*\ in an Officer of the Coxpozatfon of Limington, M2. Strange 


e put e moved, that the other Side might be obliged to put tn their 
vis Traverſe Ttaverſes to this Return befoze the laſt Oay of the Term, in 
to a Return oꝛzder that he might have an Opporttinity to move fo? a Trial 
to « Manda- qt Bar. Ot (aid, upon theſe Returns the Party has it in his 


mus. Jower to traverſe every diſtinſt Fatt of it; and he was fn- 


ouned, the other Side intended to do ſo in the pzeſent Cale. 


Foz which Reaſon there would be a direck Neceſſity fo2 trying 
this Cauſe at the Var; but in ozder to p2event their doing 
this, the other Side has relolved not to put in their Tra- 
verſe to tt till the laſt Inſtant of the Term. He ſatd, tik his 
Motion could not be granted in this Way, he would deſire to 
turn it another; and that was to move fo a Crial at Bar 
now, thou * Iſſue was not joined. Þe obſerved, that in 
Czetments ſuch Motions were frequent ; yet there the Tenant 
may plead Antient Oemeſne, oz demur. But the Court ſaid, 
that they could not reſtrain the Time, which the Law gave 
Dekendaͤnt to put his Traverſe in. And as to the Cale of the 
gry it, that was peculiar to itſelf. Accordingly both Parts 
ot the Motion were refuſed, 


The King and Franklyn. 


vide ante 88. Ou Chief Juſtice now delfvered the Reſolution of the 

1 Court. De fatd, they were unanimouſly of Dptnton, that 

the Caule was tried by a Jury that had a Right to do tt; 

aud tberekoze the Cerdit ought to ſtand. The Reaſon, upon 

which they had —— this Opinton. be declared, was, that the 

Caſe of (pecial Juries was a Caſe intirely without Altcra- 

tion made in it by the Ad; and left as (it was at Common 

Law, At Common Law there could have been no Occaſion 

to have had a new Rule. The Rule does not give the Jury 

their Authvzitp to try the Cauſe, but the Diſtringas ; and beſides 

there are no conditional Ciozds in the Rule to confine the 

Gimme of Trial to the Sittings after Trinity Term ; fo2 thoſe 

ode pro triatione, &c. only ſhew, that the Intention of the 

Conrt wag to try it then. He ſaid farther, that ep were of 

Opintou, no new Venire could have been in this Cafe. That, 

che Statute of 4 s M. 3. docs not extend to this Caſe, 

was manifeſt, And by the Common Law befoze that Sta- 

tute no new Venires went in Caſes of this Nature. Foz theſe 
Reafons, te obſerved, it was clear, that the Exception taken 

by the Letendant was not good in Subſtance ; and therefozc, 

thrre was no Occaſion to determine, whether it could be taken 

in Polnt of Time. The Attozney General then pzayed, that 

the Dekendant might be committed. De ſaid, he might pane 
paved this, when rhe Ocfendant made the Motion, which he 

!d; and thele Things have been allowed even at the Oap of 
5 | 
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Ki6 prius ; as the Chief Juſtice ſatd, was done in the Caſe of 
M2. Bedford. Attozdingly the Court ozdered the Defendant to 
de committed in the pzeſent Caſe. z. Bootle at the ſame 


ment, but deſired Time till to ozrow fo2 arguing it, in oꝛder 
that he might be the better prepared. Co this the Attoznev 
Oeneral obſerved, that the Defendant had a Right to offer what 
Exception he would in Arreſt of Judgment, even at the Day 
the Judgment of the Court ts p2ayed againſt him, and that at- 
ter Judgment ſigned in the Office ; w 2 M2. Maſterman con- 
firmed. Foz which Reaſon the Attozneß General ſaid, that he 
would have the Defendant bzought up by Rule o Court ro 
Moztow, and would then move fo2 Judgment againſt him; and 
at the (ame Time the Defendant's Counſcl =; x take their 
Exception. The nert oe _= was Coons done. The 
Exception, taken by the Defendant's Counſel, was, that the 
Rule koz the ſpectal Jury ought to have been entered upon the 
Roll in the Nature of a Suggeftion ow urpogt to the 
Awirding of this ſpecial Diſtringas. The 020s of the Ad, they 
ſatd, were general, that a Jury ſhall be returned accozding tv 
the balloting Clauſe, unleſs in the Caſe of a ſpectal Jury» 
Chis Jury theretoze ought to have appeared upon the Reco2d 
to have been a ſpecial one, in oder to have taken this Ca 

out ot the general Mods in the Ack. But as it ſtands upon the 
Rccod, this 1s juſt as every common Jury was befoze the Ad. 
Recvzds, they ſaid, ougyt to be perfei in themſelves; and every 
Fait, which is matertal to the Judgment, ought to be entered 
upon them. No Pꝛoceſs can iſſue on a Reco, but there muſk 
be an Award of it upon the Roll; a Day is given there koz the 
Jaarty's Appearance; the Death of one of the ty's is always 
there taken Notice of; in Treſpaſs quare vi & armis an Entty 
1s there made quod nihil de fine, quia pardonatur ; in the Caſe of 
a Cales an Entry is there made, that it was ſecundum for- 
mam $Starut” ; ok the awarding a Niſi prius, it is the ſame ; and ſo 
in all Potions fo2 pleading Double Notice is taken upon the 
Reco2d, that this is done cum Licentii Cur* ſecundum formam 
Statut. To this Purpoſe was cited Yelv. 213. Brown. 114. 
2 Cro. 207, They obſerved farther, that the Cale might have 
been, that there was no Rule fo2 a * Jury; ik there 
had been none, they thought it would very ertraozdinary 
to ſay, that this Judgment ought not to be reverſed upon a 
Writ of Erroz. CUhat Method then can be taken-fo2 the re- 
verling ſuch Judgment upon ſuch an Exception ? Jf this 
Method cannot, which is at pzeſent contended fo2, by appeal! 

to the Reco2d, whether there is ſuch an Entry oz not; it mu 

be lald, that this Matter ſhall be tried by Jnſpeftton of the 
Rule itſelf. But ſuppoſe there had been two P?oſecutions a- 
gainſt the pzeſent Defendant to have been tried the ſame Term, 
voth by a ſpectal Jury, and but one Jury ſhould have hap- 
pened to have been moved for:. On the Uflighment of ſuch au 
Crro2 the Rule of Court would be pzoduced between The King 
and Franklyn ; and no Averment could be had to determine in 
which of the Cauſcs this Motion was made. The Ring's 
Counſel on the other Wide auſwered, that the 22 
lamen 


Time ſaid, that he had an Erceptton to offer in Arreſt of Judg- 
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Vie ante 64 


llament has appointed, that theſe ſpecial Jurtes ſhall be granted | 
upon Motion; fo2 which Reaſon, tf a Trial ſhould be hao by 
ſuch a Jury without a Motton, an Application ought to have 


been made to the Court fo? ſetting alide the Trial fo? Jrre- 
nularity, In the Common Pleas beloze this Ac this was 
the conſtant Method of taking Advantage of ſuch Exceptions; 
and undoubtedly this continues to be (o at this Dap. Foz 
which Reaſon it would be very ſtrange to ſuppoſe, that the 
Legiflature intended, that there ſhould be a different Method 
of Pꝛoceeding in this reſpet in one Court from what there ts 
in another; especially when the Ai erpzeſly declares, that the 
awarding ſpectal Juries was a Ching doubtful tn the Courts 
of Weſtminſter-Hall ; and makes no Olffcrerce between one 
Court and that of another. The Court declared their Opi⸗ 
nous to be, that this Exception ought not to be allowed, The 
Reaſon, they ſald, which influenced them to over-rule the foz- 


mer Exception would likewile influence them to over-rule this; 


and that was, that the Caſe of \pecial Juries ts tn theſe reſpeits 
intirely left as it was at Common Law. The Diſtinition 
therefoze, which ſeemed to them obvious in Relation to Entries 
_ Reco2ds, was, between thoſe Caſes, which the Legilature 
allowed to continue unaltered, and thoſe which the Legiſlature 
thought p2oper to alter; that, where the Legiſlature allows a 
Thing to continue as tt was, there is no Occalion to take 
Notice of ſuch Allewance by a ſecundum formam Statut', though 
the Thing does appear upon the RecozD; but where the Legiſ. 
lature has made an Alteration, and that does appear upon the 
Recozd, there muſt be Notice taken of this Alteration upon the 
Recozd by a Secundum formam Statut'. Accozdingly the Court 
gave Judgment foz the King, Vide poſt. 


The Biſhop of London and The Mercers Company. 


HE Chief Juſtice deltvered now the Reſolution of the 


| Court. He ſaid, the Plaintiffs have ſer fozth in thetr 
Declaration, that the Church of St. Mary Mildred and the 
Church of St, Mary Colechurch were anttent Churches within 
the City of London, and burn'd down by the great Fire. That 
there was an Att paſſed 22 Car. 2. fo; the uniting theſe Churches 
amongſt others; x4 which it ts p20vided, that the Patrons of 
that Church, which was of the greateſt Ualue at the Time of 
the At, (hall firſt pzeſent, and lo on alternatively. That the 
Ring was Patron of the Church of St. Mary Mildred ; and 
that the Mercers Company were Patrons of the Church of 
St. Mary Colechurch ; and that the Church of St. Mary Mildred 
was of the greateſt yearly Claſuc. They then ſct fo2th, that 
at the Time of the Fire the Church in Queſtton was full of 
one Richard Peringchief, Doito2 of 1 that after the Ac 
Uing Charles 2. p2eſented to theſe two Churches Richard Pe- 
ringehlef; that the Churches became vacant by the Pꝛomotton of 
the ſald Richard Peringchief to a Utſhopaick in the Cime of King 
William ; by Means of which King William granted them 10 
Commendam to one Britton; that Britton died, by *. 40 
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which it belonged to the Plaintiffs to pzeſent ; and accozdingly 
they did p2eſent one Martin, who afterwards reſigned ; that the 
late Queen p2eſented one who died; and ſo it — 5 
to the Plaintiffs now to pꝛeſent. The Defendant Lewen by 
his Plea admits, that the Church was vacant at the Time 
King Charles 2. pzeſented Oz. Peringchief, and that Dz. Pering- 
chief was admitted, inſtituted and induted; but inſiſts that 
the Plaintiffs were Imp2op2ziatozs of the Church in Queſtion 
at the Time of the Ack; abſque hoc, an they were Patrons. 
And upon this Iſſue is joined. The Jury have found a Ger⸗ 
dict fo2 the Plaintiffs. Upon this Reco2d, he obſerved, that 
the ſingle Matter, now ſtanding fo2 the Opinion of the Court, 
was, whether the Dbjeton, taken to the Fozm of the Decla- 
ration, was of ſuch Weight, as by Means of it the Plaintiffs 
could not recover. The Dbjetion, he ſatd, was, that in the 
firſt uu it is not ſet fozth, that the Church was vacant at 
the Time Ring Charles p2eſented; and in the nert Place it 
is not averred, that the Pzeſentee was admitted, inſtituted 
and induced; fo that what the King then did does not ap- 
pear to be the ſatisfying his firſt Turn; and conſequently he had 
a Right to pzeſent when the Plaintiffs firſt pꝛefented which 
would alter the ſubſequent Turns likewiſe; ko; which Reaſon, 
it is urged, that the Plaintiffs have not a — 4 to this 
Pꝛeſentation, but the King. And, he ſafd, it — of the Re: 

ar e Re- 


cozd but the Declaration, the Objeſtion would be fatal ; but 
the Defendant has by his Plea admitted thoſe Fats to be 
true, which the Plaintiff ought to have diſcloſed in his Declara- 
tion; and thereby the Oefecs in the Declaration are got over. 
De owned, there does lcem to be Dpinfons in 5 Rep. 7s. in 
8 Rep. O!2, Bonham's Caſe, likewiſe in the ſame Repo2t Tur- 
ner's Caſe, that ſuch Dekecks cannot be ſupplted. ut in 
1 Cro. 288. Dir William Jones 20). Sid. 184. and Lutw. 1492. the 
Lau ſcems to be fully lettled, that Defets in Subſtance may 
be ſupplied as well as others. Accozdingly the Court affirm- 
ed the Judgment. 


that ü no Regard was had to any other 


Halpen and Hatch. 


[128 a Writ of Erroz on a Judgment by Default yy ber ths 
Al in the Common Pleas in an Acton upon the Caſe fo: Court will 

(Cl02Ds, rhe Erroz aſligned was, that the Inqueſt upon the reverſe « | 
Crit of Jnquiry had given the Plaintiff but 105. Damages, J»{gment fa 
and Coſts 35. 4d. yet he had taken Judgment koz the Jn- eee, 
creaſe of Coſts to 14 1. 2, Strange on the other Side ſatd, i in another: 
that he did believe, this Judgment could not be maintained; 

but, though the Court might reverſe the Judgment as to the 


Coſts, ver he ſubmitted it, they might affirm (t as to the Da- 


mages; —_— ip the Court were going to do o. But 


then he ſaid, he did not know, but it might be — koz the 
Platntiff's Intereſt to have the Judgment reverſed in the. 
(Uholc, conſidering how ſcandalous the Tozds were, and how 
Imall the Damages fo2 them; fo2 which Reaſon the Court 
Vor, II. Ff gave 
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nave htm Time to ſpeak with his Client. The nert Term 
M2. Strange conſented, that the Judgment ſhould be reverſed in 


the CUhole, which was acco2dingly done. 


Chapman and Eaſton. 


1 PON a CUrit of Erro on a Judgment in the Common 
ſue is joined Pleas in an Acton upon a Ball Bond, the Cale appeared 
relating to to br, that the Defendant's Plea was, that the 2 De⸗ 
another Ab, fendant appeared at the Day, in Purſuance of the Pꝛocels. 


pearance, which was returnable Quinden' Paſch. The Plaintiff replied 
what ſhall be Q petit quod Recordum illud in- 


laid to be a quod non habetur tale Recordum, & | 
good Manner ſpiciatur, without giving the Defendant Liberty to rejoin, quod 


of Pleading habetur tale Recordum. UCcozdingly the Judgment was & ſuper 
„ — fort hoc inſpectis Rotulis & Termino prædict', it appt᷑ared to the Court 
that there was no ſuch Recozd ; and therefoze they gave Judg⸗ 
ment fo2 the Plaintiff. Mz. Parker now argued, that this Judg- 

ment ought to be -reverſed ; in the firſt Place, becauſe the Plain. 

tiff has {ſue joined too ſoon; and in the nert Place, becauſe on 

the Trtal of this Iſſue the Court have —_— a wong Roll, 

he Roll, which they ought to have inſpeted, was that of 

Faſter Term; but no ſuch Roll ts mentioned in this Recodd ; 

neither is any other mentioned, but that of Mich. Term, which 

this Aﬀton was firſt commenced in; fo that the Termino prædict' 

can only relate to the Termino Michaelis. But the Court laid, 

that the Ougtnal Acton was commenced in the Common 

— as well as this upon the Ball. Bond; and therefoze the 

ecoꝛd 9 to was a Reco2d of that Court where it was 

leaded. Foz which Reaſon, they obſerved, that the Plaintiff 

hav it in his Power to reply in the Manner which he did. And 

o, they ſatd, this Point was ſettled in Carthew 517. Thea os 

to the other Objeftton, they were of Opinton, that the Clauſe 

of ſuper hoc — &c. was only a partial Reaſon of the Judg⸗ 


ment, and mtg 
aftirmed the Judgment. 


Munos and Wilſon. 


The Time Of a CUrit of Erro? upon a Judgment in the Court of 
Common Pleas, the Erro2 aſſigned was, that the Crit 


forexecuting 


« Writ of In- of Ingquirp was returnable Craſ. Trin. which was of a Sunday, 
quiry, and executed on the Monday following. M2, Strange ſatd, that 
this was held to be w2ong in Show. 16. Salk. 626. in the Caſe of 
The King and Gamley, Nat. Brev. 1. 26. and in the Caſe of 
Beech and Parker Nat. Brev. 3. 26. Accoꝛdingly the Court 


reverſed the Judgment Nis. 


The 


t be rejefted as Durpluſage. Accozdingly they 
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The King and Stephens. 


7 Rule to ſhew Cane. why an Jnfozmation ſhould not be How far the 


ranted againſt the 
100 Pounds, to give his Aote as one M2. Price ſhould direct 


efendant, fo2 receiving a Bube of Court will 


not grant an 
5 tiformation 


him, in the Bozough of New-Radnor; the State of the Caſe, for Bridery. 


as it appeared now befoze the Court, was, that one ſingle Per⸗ 
ſon made Affidavit, that the Oefendant told him, that My. Price 
did give him ſuch a Sum of Money fo2 ſuch a Purpoſe; and the 
Defendant made Aﬀidavit, that he never did receive ſuch a Sum 

and M2, Price, that he never gave him ſuch a one. The Chtef 
Juſtice, Judge Page, and Judge Probyn were of Opinion, that the 
Rule ought to be diſcharged, and the Party left to take his 02- 
dinary emedy by way of Jndi#ment. But Judge Lee was of 
Opinion that the Rule ought to be made abſolute; becauſe the 
Defendant has not dented that he ever told the other Perſon 
that he had ſuch Bzibe; fo2 which Reaſon, he thought, that there 
was (uffictent confeſſed to try this Fai in an Infozmation. Pow⸗ 
ever, all the Court agreed in this, that ü the Fa# had been 
ſwozn by one _ Evidence on one Stde, and — denyed 
by the Party's Oath on the other, that no Jn RE ought 
- 1 Accozdinglp the Rule was diſcharged in the pzelent 

arc. | 


The King and Rofe. 


vits, which the Defendant had ready to pꝛoduce to c eat 
himſelf of the Charge that was latd againſt him, and he did 
own, they were ſufficient fo2 that Purpoſe. But ſtill he hoped, 
the Inquiſition ſhould be quaſhed, fo2 another Exception up- 
on the Face of it, without going into that which had heen 
befoze taken. The Erception, which he now relled upon, was, 
that the Juro2s had not affircd their reſpetive Seals to the 
Inquiſitton; but had only ſigned it. De ſatd, that He did a⸗ 
nree, he could not remember any Cale, where an Inqutſition 
has been quaſhed, Kcauſe the Seals were not put to it; but this 
he remembzed, that Judge Forteſcue ditected this to be done upon 
an Inquiſition taken bekoze him at Shrewsbury Aſſizes, And M2. 
Reeves laid, that he very well knew, that O2ders fo2 the bind⸗ 
ing out of Appzentices have been quaſhed in this Court; be- 
cauſe they have not been under the Seals of the Juſtices. M2. 
lazacherley on the other Side ſaid, that this Exception might 
equally be taken to every Inqutſition upon a CUrit of Inquiry ; 
but he never knew ſuch an Exception taken; and he has been 
inkozmed, that thoſe Ingutſitions never are ſcaled. The Chief 
Juſtice ſald, that the CLio2Ds of every (Writ of Inquiry are ſub 
ligillo & ſigillis; but 1f the Piecedents have always been not to 
{cal them, be (ſhould not be fo2 overturning them. However, this 
uas thought to be a proper Exception to be fartyer conſidered 
cf; and tyerefoze the Matter was ozdered to ſtand over, Vide Poſt. 


he 


R. Varney came now and ſatd, that he had ſeen the Aſſida- Vide ante 82, 


| 
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The King and The Inhabitants of Drakemaſt, 


Vide ante 59. R. Abney came now to ſhew Cauſe, and ſaid, that if this 


| Hroper'y 
make any n er the Juſtices at the Seſuons 


Alleſſment was removed up, it was clear this Court 
could not inqutre into the Jrregularity of it by Aﬀdavits; that 
Tnequality is to be inquired into at the Seſſſons; and therefoze 
the Aſſeſſment may be ſet aſide in the whole oz in Part, and 
even a new one made accozding to the Diſcretion of the Juſtices, 
The only Reaſon therefo2e, that can be given fo2 removing u 
this Aſſeſſment by Certiorari, is, that it map be relleved again 
in this Court, if any Errozs ſhould appear upon the Face of it, 


But that he obſerved, may equally be done in an Acton of Tref. 


paſs 02 Repſevin; and the Parttes have atually taken this Pe. 
thod, and the Matter is to be tried the nert Aſſizes. De lald 
farther, that he appzehended no Certiorari could lie in this Caſe 
by Law. The Aſſeſſment is never lodged at the Seſſions ; it is 
only produced in Evidence there, and is exackly like other Bietes 
of Evidence — — 18 conſtantly given to the Overſeers to 
produce it. As loon as the Trial is over, the Dverſcers con- 
ffantly take it back with them; fo2 which Reaſon he ſubmitted 
it, it was impoſſible fo2 the Juſtices of _ Seſſions to ſend it 
up. M2. Fazacherley on the other Side ſaid, that whatever may 
be the Piaaice at the Seſſions, of allowing the Dvecrleers to 
take their Aſſeſſment back with them, yet ſtill He ſubmitted, 
that if a Certiorari ſhould go to remove this aſſeſſment, it would 
be a Contempt in the Overſeers to with hold the Aﬀeſſment aftcr 
that, and this Court might puniſh them accozdingly. Qndoubt: 
edly therefoze this Court might enfozce their Certiorari. Foz 
which Reaſon the only Queſtion was, whether the Certiorari was 
p2opcr to be awarded in the pzeſent Caſe. Pe ſaid, if it was 
not, he could not appꝛehend rhat this Court could 


have done right in their Oetermination. The Determination 
of the Juſticeg is founded upon the Aſſeſſment , the Aſſeſſment 
therefoze muſt be p20duced befoze this Court can judge whether 
ſuch Determination 18 right 0 not. De did agree, that this 
Court could not inquire into the Merits of the Afeeſſment in 
JIotnt of Fat, but many Cauſes there are, which might make 
the Alfeffment bad upon the Face of it. If there are ſuch Cauſes, 
it is fit the Aſſeſſment ſhould be quaſhed; if there are not, it is 
fit it ſhould be confirmed, and then there will be a very tpeedy 
Remedy fo2 enfozcing the Papment of this Rate, viz. by At- 
rachment ; which is the Caſe of O2dersg of Baſtardy, when they 
are confirmed here. And he obſerved, that a Certiorari did iſſue 
out of this Court to remove up ſuch Allellment, Mich. 9 Ann. in 
the Caſe of The Town of Marlborough. In that Certiorari thete 
were the very UWlozdg omnes & ſingulas ratas; that Certiorari was 
afterwards returned and filed; and was now p2odiced in Court. 
The Chick Luſtice ſaid, that undoubtedly this Court were not 
Judges of ſuch Inequality of a Rate, as ariſes from Matters 
out of the Rate: but they were the leb u Judges ok every 
Tbing ä the Rate bad, which ariſes upon the Face of — 
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and he remembzed q Rate out of Suffolk was quaſhed in Lom 


Hole's Time; becauſe it appeared upon the Face of it, that a 
Tenant was tated fo2 his Stock upon the Land. Foz which 
Reaſon, he was of Opinion that the Aſſeſſment ought to be re⸗ 
turned. Judge Page and Judge Probyn agreed the fame. But 
Judge Lee doubted; accozdingly this Matter was 02dered to ſtand 
over. Vide Poſt, | 


Burrey 4nd Perrey. 


113 


Erjeant Belfield now moved, that the Rule might be abſolute ; vide ante 84 


and cited the Caſe of Philips and Fiſh, Trin. 1426. The Mozds 
there were, He has ſtole my Hens, which were clearly a#tonable ; 
ecial Damage found, and the Plaintiff had his full Coſts; 
J. Huſſey on the other Side ſaid, that there might be ſome 
Pietence to alſow the Plaintiff full Coſts, where the Mozds 


are not aittonable, and the Aﬀton you ht fo2 ſpectal Damage; 


becauſe that is upon the Matter a ſpecial Ackion upon the Caſe, 
and cannot pꝛoperly be called an Aﬀton fo2 Cloz»ds, But where 
the Wo2ds are aftonable, and the Damages laid only by way 
of Aggravation, he ſubmitted it, that that could only be an 
Action fo2 Wozds, and conſequently fell within the Moꝛds of 
the At of Parliament. The Queſtion therefoze fo2 the Conſi⸗ 
deration of the Court only was, whether the p2eſent CMozds 
were ationable oz not. He ſaid, he would repeat them exactly 
as they are laid in the Recozd, De went up to the Widow 
Fowler g, und put on a Lock, and at Night bzoke open the 


Houſe Innuendo, Burglariter, und Ms. Fowler catched him; and 


hie (Uife and his Man went up to the Widow Fowler g, and 
ſent to Mz. Brathwait the Ironmonger, and thzee Perſons were 
there, and down'd upon their Knees, becauſe ſhe ſhou'd not p20- 
ſecute him, and M2, Brathwait patd ſir 02 ſeven Pounds to make 
it up. De ſubmitted it, that theſe Clozds were clearly attona- 


ble; and beſides the Caſe cited by htm on the fozmer Motion of 


Button and Hayward, he took it, the Caſe of Ward and Reynolds, 
Paſ. 3 Ann. was a full Fal of it. The Ulods there were, 
How did your Husband die The Anſwer was, As you may do; No, 
ſaid the Defendant, of the Wound which you gave him. The 
Chick Juſtice ſatd, that in the Caſe of Philips and Fiſh be- 
foe cited, he well remembzed, that what is now ſtated as 
8 Damage in that Caſe was teally a diſfin# Cauſe of Ac- 
tion, and latd as a ſecond Count; and not by wap of Aggra- 
vation; = which Reaſon he did not think that Taſe came u 

to the pzelent one. On the other Side, he ſaid, he did thin 

that the Burglaricer in the Innuendo could not make the Tlozds 
attonable, if they were not ſo without it. However, the Court 
thought. this a Matter p2oper to be farther conſidered of. Vide 


Vor. II Gg Anonymus. 
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Anonymus. 


How far No- R. Kettleby moved fo2 a Habeas Corpus to be direfed to the 
rice is necel- IVI IUlarden of the Fleet, to bzing up the Bodp of a J2iſoner, 
wry co be, Who was in Crecutton at the Ring's Suit, in onder that he might 
Attorney be charged with an Jndi#ment of Battery. The Court ſaid, 

eneral. they never gran ele otlons without JZotice given to the 
G h t theſe Mot wit] Not {v 


Attozney General, even in the Caſe where Bait would ſurrender - 


a Puſoner. They obſerved, that there was an ozdinary Reme- 
dy, which the Party had, viz. to outlaw the JP2tſoner ; and there- 
foze they refuſed to grant the pꝛeſent Motion, til! Notice. 


The King and Knut, 


What ſhall Mn was made foz an Infozmatton fo2 publiſhing a Libel 
do ſaid to bo upon York-Buildings Company, in an Advertiſement put in. 
a — upon tg the Daily Poſt on Tuedſay the 8th of February, by Charging the 
* _o»p*"/* Company with raiſing the Galue of their Stock, by ge ting 
' 100000 Pounds under the Credit of their Seal.  Accozdingly a 

Rule was made to ſhew Cauſe. 


Jackſon and Shepherd 


How far a — — Chapel moved to make a Rule abſolute againſt the 

Statute ſhall Vallis of Exeter, fo; diſcharging poo2 Pꝛiſoners, that were 

up e tn Executton fo Debt under 100 Bounds, in Purſuance of the 

we Cour late At of Parllament. The Counſel of the other Side inſiſt⸗ 
ed, that that Statute did not extend to inkertoz Jurisditions, 
But the Court was of Dpinton, that it did; accozdingip made 
the Rule abſolute. 


Ateſley and Bell. 


WhenaRule IN Rule to ſhew Cauſe, why an Attachment ſhould not be 
is made only ranted againft the Defendant, fo2 not allowing the Jlain- 
m general, tiff tO take Copies of certain Joll-Books made at an Elefton 
ſpettion ae of an Officer in the City of Norwich, fn Purſuance of a Rule of 


publick Court made fo2 tnſpeting all publick Books. Mz. Maſterman 


Books, what (afD, that Pol ought to have been a particular Rule foz in⸗ 


_ = bo (pefting the Poll-Books; and ſo it was reſolved in Brocas's Cale, 
Breach of ir, And ltkewtſe in the Caſe of Sit Peter Delmee. Acco2dingly the 
Rule was diſcharged, 
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The King and 'The Inhabitants of Hornbey, 


Rule to ſhew Caufe, why an O2der of Sefſſous, dilcharg How far « 
ing an Ozder of two Tuftices fo2 the Kemoval of one Mar- 4 — gain} 
tha D'Anvers from the Pariſh Carleton to the Pariſh of Hornbey, „t , 
ſhould not be quaſhed; the Fa# ſtated by the O2der appeared to d, nun in 
be, that one Finetta Pinet made her Ulli, and thereby gave 30 « Pariſh«s an 
Pound fo2 the binding out ſich pooz Perſons Appzentices in Apprentice. 
the Pariſh of Hornbey, as her Erecuto? together with the Pl. 
niſter, Churchwardens and Overſeers, ſhould appoint; that Mar- 
tha D Anvers was bound out 1 in this Pariſh, with this 
zo Pounds; that neither the —_—_ of Finetta Pinet, no the 
Mlintſter of the Pariſh were Parties to the Indenture, noz did 
Martha D*Anvers execute the ſame; but that the Church-wardens 
and Overſeers, with two Juſtices of the Peace, were Parties 
to it, and that Martha D'Anvers lived in the Pariſh of Hornbey 
ſir Months acco2dingly. — — this State of the Caſe the 
Counſel ſatd, that they appzehended the Juſtices at the Sefſtons 
were clearly right in diſcharging the Ozder. They obſerved, 
that ft muſt undoubtedly be admitted, even by the other Side, 
that Martha D'Anvers cannot poſſibly have gained a Settlement 
by any thing that has been done, unleſs ſome Statute wfll war- 
rant it. The two moſt material Statutes, fo2 this Purpoſe 
are 43 Eliz. 2. (5) and 7 Jac. 1. 3. But the Statute of Bliz. re- 
quires, that the two Juſtices, binding the Childzen out, ſhould 
be of the Quozum ; and likewiſe that Male Child2en ſhall be 
bound out till the Age of twenty-four, and Female Childzen till 
the age of twenty-one, 02 Marriage; nothing of which appears 
to have been in the p2eſent Cale; and therefoze the pꝛeſent Caſe 
cannot at all come within the Relief of that Statute. Then 
as to the Statute of Jac. that requires that no Perſon bound out 
in ]Purſuance of that Ack, ſhall be above the Age of fifteen; which 
does not appear to be the Caſe of the p2eſent Perton removed; 
fo2 which Reaſon that Statute cannot be matertal neither. They 
took Notice likewiſe, that Martha D*Anvers ought to have ere⸗ 
cuted this Indenture. And this they obſerved was the Caſe of 
every Inkant that is bound an Appzentice, 828 to the Cu⸗ 
ſtom of the City of London; the Inkant in that Cale always ex: 
ecutes the Indenture. Foz which Reaſons © Pariſh of Hor 
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that the Settlemeet of Martha D' Anvers in the of Horn- 
bey, could by no Means be maintained. The Counſel on the 
other Side ſatd, that they did agree that Martha D'Anvers was 
no Party to the Judenture ; but they ſubmitted it, that it was 
not material that ſhe ſhould be; and that the Caſe of the Infant, 
according to the Cuſtom of the — of London, was a Caſe 
decultar to itſelf; and therefoze could not influence the preſent 
one. They did agree farther, that it was not erp2eſly mentioned 
in the Indenture, that tf ſhe married befoze the Age of twenty» 
one, the Appzenticeſhip ſhould determine; but the obſcrved, 
5 that the Law implies that; and therefoze ſuch Clauſe would 
; have been immaterial. Then as to the _ Dbjettons that 
b were made, they obſcrved, that the Truth of the Fatt ar — 
: em, 
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em, and appeared ſo to the Juſtices of the Seſſlons, t 


t bough - 
the Juſtices have not ſtated the Fact ſo upon their Oꝛder. 105 


which Reaſon they pꝛaped, that they might be at Liberty ta 
apply to the Juſtices to amend their Return; which the 


ourt accozdingly granted; lo the Matter was ozdered to ſtand 


Molden and Sir William Stanhope. 


What hall N Rule to ſhcw Cauſe why an Erccution ſhould not be 
bo _ - de ſet aſide fo; Jrregularity, Mz. Strange and Pz. Timothy Bar. 
eben gert nardiſton ſald, that the Fait was, that this Adton was tried 
facias, at the laſt Day of Sittſngs in Mich. Term laſt, which was on 
Friday the 26th of Nov. the nett 2 y Diſtringas was return» 
able, and a Rule given likewiſe on the Poſtea fo} Sung Judg- 
ment, which was out the 2d of Dec. and then the Plaintiff ſigned 
his Judgment, and took out a Fieri facias direfted to the Sheriff 
of Middleſex, teſted the 27th and returnable the laſt Day of the 
Term, which was the soch, and at the ſame Time took out 
a Teſtatum fieri facias, teſted the laſt Day of that Term, return- 
able the firſt Return of this; which was executed in the Ua- 


cation, oy To ey ſubmitted it, this Execution was 


clearly regular; fo2 that (t was determined in the Caſe of 
Loving and Avery, Trin. 12 Geo. 1. that the Oziginal Fieri facias 
and the Teſtatum may be ſued out both at the lame Time; and 
they appzehended, that there was no certain Time required 
between the Teſte and Return of the Oziginal Fieri facias. Mz. 
Reeves and Py. Fazakerly argued on the other Side, and ſubmit- 
ted it, that befoze the Plaintiff can be intitled to complete Judg- 
ment, Coſts muſt be taxed ; foz which Reaſon they ſatd the 
Judgment could only relate to the laſt Day of the Term. 
They did agree however, that notwithſtanding this, the Platn- 
tiff might have ſued out an Elegit, teſted the laſt Day of the 
Term, and returnable the firſt Return of this; ſo that he might 
have had in that CUay Execution in the Ulacatton. But in tht 

Wiay of Poceeding, the Oziginal Fieri facias could be teſte 

but the laſt Day of the Term, and returnable the firſt Re- 
turn of this; ſo that they appzehended the Teſtatum was itre⸗ 
gular. The Court ſatd, that their Opinion was, that the ©- 
riginal Fieri facias was well teſted the 27th, and well returnable 
the 29th, ſo that there was a good Warrant fo2 the Teſtatum. 
They were farther of Dpinion, that the Oziginal one and the 
Teſtatum were well taken out together. Foz which Reaſon 
the Mule the Execution to be regular, Accozdingly diſcharged 
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The King aud Ftunklyn. 


HE Attoney General bares now the Judgment of the Vide inte 93 
* Court agaſhſt the Pziſoner. e the Intozmatton | 

was read ; which charged him with publiſhing a Libe 1 

the preſent Miniſtry, in a Papet called the Hague Letter, in 

one of the Craſtſmen. And then Judge Page ap 1991 F the 


Judgment of the Court to be, that he ſhould pay 100 l. Fitte, 
be irtiþ26ſoned fo? one Pear, and until he ſhould pay the (af 
Fine, and likewiſe till He thoutd find Streties fo2 his good 
Behaviour fo2 ſeven Years, himſeif to be bound in à Recogitt- 
zance of 10601. and his Sureties in a Netogntzante of $00]. 


Catherol and Cow per. 


118 Batter now comin again tipon the Rule that Video» 
was made to ſhew Cauſe, Wy 4 fad, that he ha 
looked a little farthet into t ethod, which he p2opoſcy, - 
fo! the Ocfendart's having his treble Coſts, and was ſatisfſe 
that that Method was well warranted by the Þ2aice 0 be 

ourt. He took Notice, that in the Caſe of The King an 
Poland, there was a Cafe cited, where an Indebicatus Aſſumpfit 
hat been b20ug! ome Collett of the Land Car; the De- 


endant had a Qerdf# ; bitt becatife it did not appear uno 
the Nif privs Rofl, that this Acton was broug t againſt an Of- 
ficer, Motton was newt, that this might be centered upon 
the the Rolt to intitle the Defendant to treble Cong, ACC02V- 
ingly the Court ozdered an Entty to be made in this Pan. 
ger; ſuper examination? Materie ft appearery to the Court, that 
the Aton wes brought againſt the Defendant as Cofleckoz; 1deo 
conſideratum eſt, that he chall have his treble Coſfs. This 
Pietedent having beet cfted to the Coart in the Cafe of The 
King and Poland, the Court made the ſame Ree, that the like 
Entry ſhould be made in that Caſe. De obſerved farther, that 
in the Cate of one Walker and Sir William Egerton, Hil. ) W. 3. 
the like Entry was made upon the Roll. 1 the Court 
o2dcred the ſame to be done in the p2eſent Caſe. Gpon which 
M:. en toes then the Jolaineiff nurſt have Libert 

to plead to khls Suggeſtion, 02 to demur. The Court agree 

that in the Caſe of a common Duggeſtion the Party has a 
Richt to plead 02 to demur to it; but the pzefent Sugge⸗ 
ſion-is made by Ozder of the Court upon the Eramingtion of 
the Hatter between the Parties; fox which Reaſon they were 
of ©pinton, that itt was conrluſive, 
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Evelyn and Evelyn. 


The Manner Canc. P HIS was a Cauſe, that came on now fo2 the Judgment 
. of the Court. The principal Queſtion in the Caſe 
of was, Whether Sooo l. which were the Poztions of pounger 
Chtildzen, ſhould be raiſed by Sale of a Term direcklp, oz by 

the Annual growing Pzofits * The Difficulty of this Queſtion 

aroſe upon the Mods of a Settlement, wherein the Father 

of the Plaintiff was made Tenant fo2 Life, with a Power 

niven to certain Truſtees to make Leaſe oz Leaſes fo2 any 

Number of Years, without Impeachment of Waſte fo2 the 

raiſing theſe Poztions to the younger Childzen; the Remain- 

der of this Eſtate was limited to the Defendant. The Platn- 

tiff now Mought her Bill againſt the Defendant in o2der ta 

have a Dale of the Term ſo raiſed. And upon this Queſtion 

the Lozd Chancelloz, with the Aſſiſtance of Lozd Raymond and 

Maſter of the Rolls, delivered their Opintons. The Rule 

which they in general ſeemed to agree upon was, that where 

the Mozys of a Settlement are not ſo erpzeſs, but what a 

Court of Equity may put a Conſtruftion upon them, the 
Conftrutton, which a Court of Equity will put upon them 

is, that the Term ſhall be fold djretly, wherever the Poztions 

are veſted in the Childzen at a Day certain; but a Term 

ſhall not be ſold direckly, wherever no ſuch Day {s certain. 

This was the Rule which the Court laid down fo2 their Con- 

ſtrutton, when the Wozs are not ſo ſtrick but they may put 

one upon them; but they ſeemed to agree on the other Hand, 

that though the Poztion ſhould be veſted at a Oay certain, 
the Ciozds of the Party might be (ſo ſtrong, as to confine 
the Payment of it to that Manner of doing it only + viz. by 


the growing P2ofits. Accozdingly in the pzeſent Caſe, as 


there was no fir'd Time mentioned in the Settlement fo2 the 


veſting of theſe Poꝛtions in the Childzen, the Court diſmiſg'd 
the Bill, Ex relatu. 


Brown & al' and Langley & al. 


Before the Maſter of the Rolls, Tueſday Feb. 29, 1731. 


wn ter Pa- T HIS was a Bill bzought by the Plaintiffs as next of Kin 
nes pm ot to the Deceaſed = the Defendants as Executozs, in 
inn?“ onder to have a Diſtribution of the Refiduum of the Perſonal 
ſtate amongſt them. The Defendants ſet fo2th in their An⸗ 

ſwer, a Clauſe of the CUill, whereby the Teſtato2 gave the 

Reſiduum of this Eſtate to the Joo! of the Pariſh of Kettering 

in the County of Lincoln. on this the Parties joined in 
Commiſſion. And now the Fat diſcloſed upon the Commiſſſon, 

and ſkated by Mz. Wills, as Counſel fo2 the Defendants, was, 

that this Pariſh of Kettering was not in the County of Lincoln, 

but in the County of Northampton; and likewile that the ou 
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to2 really thought, that this Reſiduum of the erſonal Eſtate 
would not amount to above rol. and that he declared ſo at 
the Time of making his Will, whereas in Truth it amounted 
to near 10001. Upon which 22 Wills (ſubmitted it, that the 
Pariſh could not clatm any ng under this Will; but if it 
could, at leaſt not above what the Teſtatoz thought the Reſiduum 
would amount to. But the Baſter of the Rolls declared his 
Dy to be, that Parol Evidence ought to be admitted to 
help out the Deſcription of the Ir n this Caſe; and that 
this was a ſettled Rule in Equity. Foz which Reaſon he was 
of Opinton, that the Partſh of Ketering in the County of Nor- 
thampton, were well intitled under this Will; but he was of 
Opinion, that no Parol Evidence ought to be admitted in Re- 
lation to the Quantity of the Thing deviſed; and therefoze he 
thought the Parish well intitled to the whole. Accozdingly dil- 
miſſed the Bill, Ex relatu. 
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Baynes and Reeves, 


How far a N an Acton of 33 brought fo2 diſturbing a Man in 

Title is not his Freehold, the Defendant gave the beſt Evidence he 

proper to be was able, that he was _ in Poſſeſſion at the Time 

given in. @&. of the Treſpaſs ſuppoſed, and had been ſo fo; ſeven 02 eight 

Adtion of Prars. But his Evidence not veep (uffictent fo2 that Pur- 

Tripai, Poſe, he offered to prove a Title. The Plaintiff's Counſel ob. 
iced, that a Title was not p2oper to be on yn into in an 
Atton of this Sozt; and lald, that Lozd Chief Baron Pengelly 
refuſed once to allow it in this Circuit. But M2. Baron 
Commyns, who was the Judge that tried the Cauſe, did allow 
it; and declared, that any JPoſſeſſion longer than ſeven oz eight 
ears would be Evidence of it. 


The Bailiffs, Burgeſſes and Commonalty of the Town or 
Borough of Ipſwich ver. Johnſon. 


at 12 an Action upon the Caſe the Plaintiffs declared, that the 
corporation 1 Town of Ipſwich was a Bozough by Pꝛeſcription, and that 
will not be during all the ſald Time the Burgefſcs of the ſatd Town 
eee, were au Jucozpozation, and fo2 many Pears laſt paſt had been 
— — ＋ 2 by the Name of the Balliſts, Burgeſles and Com- 
tering up « monalty of the Town 02 Bozough of lpſwich. Chat within the 
rade a lutd Bozough there hos been an antient and laudable Cuſtom 
mongit them. viz. that no Fozeigner, not being Free of the laid Vozough, all 
keep any Shop within the (atd ag: a, Cown oz Liberties 

thereof, without a Licence from the laid Coppozation. Ne⸗ 
verthcleſs that the Defendant, not being tgnozant of the J22e- 

miſſes, did keep a Shop there, being a Fozeigner, and with- 

out any Licence, To this the Dekendant pleaded Not guilty. 

And now upon Evidence the Jlaintift's Counſel offered to p2ove 

that there had been verp anttently Courts held within the Bo. 

rough bekoze the VBatliffs ; and this they ſubmitteo it, wes an 
Evidence of the Bozounh's being very antiently a Cozpozatton. 

But P:. Baron Commyns was of Option, that tr was none; 

becaule a Bozough 1s of itlelf capable of holding Courts; 


and therekoze that Evidence was not allowed, Cye W 
+ 2 
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fert he Plaintiff then ſaid, that they would prove, that very an- 
ticutly the Bozaugh enjoyed the Lands, which, they ſubmitted 
it, was a full Evidence of the Bozough's being at that Time a 
Co02pozation; and that Evidence the Court allowed, To en- 
counter this Evidence, the Counſel 17 Detendant ſatd, that 
they would p25ve, that there was a Time when there was no 
Scal in this Bozough; and that would be Evidence, that at that 
Time there was no Coppozation tn it. They ſatd farther, that 
the Cozpozation was erected by Charter of 6 John, andrelved up⸗ 
on theſe Cos in it, Burgenſes habeant Guildam Mercatoriam. 
The Judge was of Opinton, that theſe W{102ds antiently would 
create a Tozpozatton; and fo2 that Purpoſe ſatd there was an 
Authority in Roll's Abridgment. The Counſel fo2 the Plaintiff 
then went into their Evidence to p2ove the Mame of the Cozpo- 
ration. Fon this Purpoſe they produced a Recital of a Charter 
made in Edward the Fourth's Time; by which the Burgeſſes 
were incozpozated by the Name of the Bailiffs, Burgeſſes and 
Commonalty of the Town of Ipſwich. The Dekendant's Coun- 
{el objetted, that this would not p2ove the Name of the Cozpo⸗ 
ration, as laid in the Declaration. They did agree, that (ich 
Clartauce would not have been material in any Aﬀton bzought 
againſt the Cozpozatſon; but in every Acton brought by them, 
they muſt prove the Name ſtrttly as they have laid it. Foz thts 
Purpoſe vas cited a Cale out of Bro. Ab. But the Court was 
of a different Opinton, and cited £2. Ayray's Caſe 11 Rep. The 


[aſt Thing endeavoured to be p20ved by the Platntiff, was their 


Cuſtom. In ozder to do that, much wittten Evidence was pꝛo⸗ 
duced, and one living one. The living Evidence owned, that 
he never knew Butchers pay Fozeigu Fine Monep, neither did he 
cver know any Fozeigner pay it, living x the —— and 
dut of the Bozough; and that Freemen's Widows were always 
thought to be erempted, during their CUidowhood, The Judge 
ſaid, that he thought theſe would be pretty material Exceptions 


againſt the Cuſtom, as latd in the Declaration. But what was 


the great Oifficulty with him was, whether any of the wzitten 
Evidence had proved the Plaintiff's Cuſtom. The Pꝛook, he 
ſaid, was bepond Contraditton, that the Fozefgners have been 
fo2 a long Time paſt fined fo2 keeping Shop without a Licence; 
and that he agreed was very ſtrong Evidence, that the Co2po2a- 
tion had a Right to thoſe Fines. An Aﬀton of Debt therefoze 
he thought might be well maintained fo2 them. But the Doubt 
with him was, whether this Evidence would amount to a oof, 
that the Cozpozation might totally exclude Fozeigners from 
creiting 45 arbitarilp at their own Ziſcretion. Pe ſaid 
farther, that he was far trom being clear, that the Cuſtom, as 
lald in the Declaration, was good in Point ok Law. But that 
Queſtion was unneceſſary to be argued now; becauſe his Opinion 
was, that the Evidence did not maintain it. Accozdingly the 
lalaintiff's Counſel agreed to be nonſuited. 
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Perry and Corteſoes. 


tice fo2 crecuting it befoxe the Sheriffs of London 
and Middleſex on the 19th Dap of February [aft ; but the 


N Motion to (et aſide a Writ of Inquiry, Mz. Fa- 
be ſaid to be zakerly (alt, the Fait was, that the Platntiff gave No: 


cutinga Wri 
flnwiry Day after that he had given this Notice he had obtained a 


of Inquir 
before a 


Judpe, 


Rule fo2 ſhewing Cauſe why the Crit of Jnquiry ſhould not 
be erecuted befoze a Judge, and that Rulc he did not ſerve up- 
on the Defendant till two a Clock on the laſt Day of laſt 
Term, which was the 12th of February, and the laſt Motion, 


which was made that Oay, was, that that Rule might be 


made abſolu e. which, not being oppoſed, the Court granted 
accozdingiy. On the Tueſday afrer, being the 5th the Plain- 
tiff gave the Defendant J2ottce, that this CUrit of Jnquiry 
would be executed befoze the Check Juſtice on the Tueſday then 
following, which the Plarntiff did execute in Purſuance of his 
Notice, and the Defendant made no Defence. Upon this State 
of the Caſe M1. Fazakerly ſubmitted it, that the Plaintiff was 
irregular in two Reſpeits, firſt, in getting the Rule made 
abſolute the laſt Day of the Term, whereas the Rule to ſhew 
Cauſe was ſerved but at Two a Clock that Day; and in - 
nert Place, becauſe there were not eight Days Notice of t 


Crit of Inquiry being erccuted betoze the Judge; fo2 one of 


the Days were not taken crcluſive, which muſt be done in all 
theſe Computations. Ag to the firſt Point, the Court decla- 
red their Opintong to be, that the Rule was regularly made 
abſolute ; becauſe they could not ſee, that any pzobable Caule 
could have been ſhewn to have pzevented the Rules being 
made abſolute. Fo2 which Reaſon, they (atd, this was not like 
- Cale of moving to put off a Trial the laſt Day of a Term; 
there indeed they did agree the Party muſt always have a rea- 
ſonable Time to2 ſhewing Cauſe ; becauſe otherwiſe He may 
be greatly dammfied, And beſides in the pꝛeſent Caſe they ob⸗ 
ſerved, that the Oetendant did not lo much as come and p2ay, 
Ede the Time might be inlarged fo2 his ſhewing Caule. 

hen as to the lecond JaIofne, they lald, that no ce 
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ever ür d 11 the Notice fo2 erccuting theſe CUrits of Tnquiry 
befoze a Judge, the Motice is only in general given, that the 
CUrit of Inquiry will be erecuted befoze a Judge at the Dft- 


tings: but the Oay fo2 erecuting it is always left to the 


Judge's Diſcretion ; and fo2 the fame Reaſon the Pour of 
the Oav neither is ever mentioned in theſe Notices. They 


obſcrved farther, that as this Writ of Jnquiry befo2e the 
Judge was crecuted after the Oay which the Notice was 
given on fo2 erecuting it brfoze the Sheriff, the Defendant 
could be at noI2ceudice ; and therefoze they ſhould have been of 
Opinton, that if the Detendant had bur two Days Notice, 
it _ have deen ſutfctent. Accozdinglpy the Botton was 
refuſed, 


The King and Toms. 


N Motion fo? a new Trial tn an Jnſo2mation fo2 a Pu- 

(a1iCe, by digging a £1tch croſs a Turn pile Roan, 2. 
Abney (atv, that the Inkozmatton ſet fozth, that Time out of 
Mind there had been a Tap fo: Conches, Carts and Car- 
rianes, lcading from Morton-Hindmoſt to the Town of Wood- 
ſtock, and that by Ut ut Parliament there had been a Curn⸗ 
ptke erected upon this Tap which the Dekendant dug a Ditch 
croſs. Apon this Inkozmation the Wekendant was convicked. 
Put Mz. Abney ſubmitted it in the (rſt place, that no De- 


ſ(ctiption could be laid foꝛ a (ay fo2 Coaches, becaule Coaches 


are but of a Modern Invention. De laid farther, that it — 
peared upon the Evidence, that there was no ſuch Town in 
England as Woodſtock, but only Old Woodſtork ant New Wood- 
ſtock; and that the Place intended was New Woodſtock, Pe 
took Notice likewiſe, that no proper Evidence was given of 
this being fuch a Way fo2 Carriages as is veſciAibed in the In⸗ 
fozmatton ; oo the Evidence, he ſald, only was ok a certain 
— that had ſeen Carriages duven ſometimes upon one 
dart of the Tlap, ſometimes upon another; whereas Evidence 
ought to have been p20duced of JIcrſans, that had atually dꝛove 
theſe Carriages over the (hole of it. But the Caurt declared 
their Optnton as to the firſt Point, that the Preſcription (ct 
foth in the Inkozmation wag a good Pieſcription; fo2 they 
thought, that a Pꝛeſcription fo2 Carriages in general would be 
a Pyeſcriptton fo2 Coaches as well as other ſoꝛt of Carriages, 
though Coaches are but a new ſozt of Carriages; and there⸗ 
foe the Inkozmation night well fect fo2th the Pꝛeſcriptton to 
be fo2 a CUay to2 theſe ſozt of Carriages as well as others. 
Co the ſccond Point they ſaid, that a Town map have va- 
rious Names, and they thought it a Patter pꝛoper to be left 
to a Jury, whether the Town in Queſtton was not known by 
the Name of Woodſtock as well as New Woodſtock ; and ſo Judge 
Page, who tried the Cauſe, ſaid, that he direcked the Jury. 
And as to the laſt Point, Judge Page ſatd, that Evidence was 
given by one, that [tved _—_ the Road between Morton-Hind- 
moſt and Woodſtock, that he had ſeen Carrtages d2ove from 
Morton-Hindmoſt to his Houſe, and the next Mozning * 
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Vide ante 40. 


from his Houſe and dꝛove to Woodſtock, which the Couti thought 
undemable Evidence. Judge Page ſald [ikewiſe, that there was in⸗ 
deed one Objeckion taken by the Defendant's Counſel at the Trial, 
which he allowed them, and that was, that the JÞ2oſecuto2 would 
have given in Evidence a pzinted — of an At of Parlta- 
ment relating to this Turnptke ; but the Ac was not pzinted 
by the King's Painter ; and fo2 that Reaſon he would not allow 
it to be read. But the Aa, he obſerved, was a publick Ae, 
made to be ſo by the Parliament; and therefoze there was no 
Occaſion fo2 p2oducing it. The Chief Juſtice roo Declared 
his Dptnton to be, that that was a good Obleckton to . 
Caving the Ack. Upon the Whole the Court refuſed the 


Lofeild and Bankcroft. 


R. Strange now moved fo; Judgment fo? the Plaintiff. He 

did agree, that the Exception taken on account of its not 
being lald in the Declaration, that the ozds were related of 
the Plaintiff, muſt be fatal. But Mill, He hoped, there would 
be enough upon this Reco2d to intitle the Plaintiff to his Judg⸗ 
ment. De laid, there were ſeveral Counts in the Occlara- 
tion, in thzee of which the (Gods are laid over various 
Ways ; and then the Teclaration charges, that the Defen- 
dant wilfully and malitioudy intending to charge the Þlatntiff 
with Felony on ſuch a Day and Pear crimen feloniz ei impoſuit 
& Poſtea codem die & anno the Detendant took up the Ilatntiff 
and carried him befoze my Losd apo, charged him there 
with the 1 and my Lord Papo; diſcharged htm. The 
Jury upon this have given a Uerdif — the Plaintiff as to the 
two laſt Counts, and acquitted the Defendant as to the others, 
Do that, he (aid, the ſingle Queſtton, which he Could offer to 
the Court, was, whether, beudes the thzee Counts fo? o 
— there are not two other Counts; and ik ſo, the 
Platntiff will de well intitled to his Judgment. Now as to 
that he ſubmitted it, that the Ulozds crimen Feloniæ ei impo- 
ſuit made one Count, and the Ciozdg Et Poſtea, &c, made the 
other. The Mods Er Poſtea, &c. contain a Charge of itſelf, 
which will well (uppo2t an Action; and therefoze that may well 
be conſidered as one Count intirely independent of the fo2- 
mer. However upon looking upon the Poſtea ft appeared, 
that the Jury had erp2eſgly found the Defendant guilty as 
to one of the Counts fo2 the Tlozds; and therekoze M2. 


Strange agreed, that the Judgment (hould be arreſted, which 


was accozdingly done. | 
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Harris and Myers. 


Of Motfon to ſet aſide a Uerdift, Pz. Agar ſaid, that in Mi- what ſhatt 


chaelmas Clacation the Defendant received Notice of Trial not be ſaid 
fo2 the firſt Sitting in Hill. Term, which was the 1ſt Da of 39 Bo © oo 
Feb. dut on that Oay received a Countermand, with a Continu- Ta“ 
ance of the Notice of Trial fo2 the ſecond Sitting, which was 
of the 7th of Feb. On the 5th he received another Counter⸗ 
mand, wy. s Continuance foz the laſt Sitting, which was on 
the 10th. On the gth he received a Countermand fo that like; 
wiſe, with a Continuance fo2 the Sitting after Term; and 
then the 4 won bought on the Cauſe, and the Defendant 


made no Defence. 1 the Court made a Rule to ſhew 
Cauſe, and afterwards made it abſolute. 
5 | 
Winter and Morehand. 


R. Deniſon Moved on the Part of the Defendant, that the How far che 
laintiff might be obliged to make up his Declaration Saur vil 

with a fpectal Memprandum of the laſt Dap of Hill. Term, and ping co 

not generally of Hill. Term, as otherwiſe he would do. Foz m. ke up his 
the Plaintiff, he (aid, did not ſue out his Bill of Middleſex, till Declaration 

the 9th of Feb. returnable the laſt © Blot that Term; and in vi" pecial 


Fat, the Defendant had tendzed the -Plaintiff his Money, be. a 


foze the ſueing out of his Writ. But if the Memorandum was 


made up of Hil. Term generally, the Defendant would not ve 
able to have the Benefit of his Tender. Accozdingly the Court 
made a Rule to ſhew Cauſe. Vide Poſt. | | 


Lomax and Holden. 


AY Iſſue out of Chancer being to be tried at the Bar this How for « 
Term, Lozd Chancelloz direted that the Plaintiff and Trial e Bar 


cannot be 


Dekendant both ſhould move this Court, that the Jſue might moved for, 


be changed, and tried in a feigned Aion, which the Parties ac- un ius is 


ccozdingly did. But the Court ſaid, that it was againſt their joined. 
Rules to allow a Trial at Bar to be moved fo2 befoze Jſſue 
joined. Accozdingly they refuſed the Motion. Vide Poſt. 


. The King and The Inhabitants of Drakemaſt, 


12 Matter coming on again, Judge Lee ſaid, that he had Vide ante 99 
looked into his Notes of the Caſe befoze cited of the Town 
of Marlborough, The Diſpute, he obſerved, there was about a 
Poops Rate made upon St. Mary's Pariſh, within that Cozpoza- 
tion. De did agree, that the Certiorari was granted in that 


the Reaſon given urt 
in that Caſe was, that the Poo2 might greatly ſuffer fo2 want 
Vol. II. K of 
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of a Maintenance, if theſe Rates ſhould be removed. Foz which 
Reaſon the Court obſerved there, that the 8 ought to be 
left to their ozd{nary Remedy, in Caſe a Oiſtreſs is made fo; 
the Rate. Accozdingly the Court was of the ſame Opinion 
in the pzeſent Caſe; and the Rule fo? ſhewing Cauſe was dif. 
charged. Vide Poſt, ; 


Blakeman and Goff. 


How fag tho O Rule to ſhew Cauſe, why a Certiorari ſhould not be quath- 

—— ed foz its being teſted Roberto Eyre, whereas it ſhould have 
eo Cer. been Roberto Raymond, My, Fazakerly ſubmitted it, that t 
tiorari, by Certiorari ** e amended; but Mr. Parker obſerved on t 

realon that other Side, that it could not, becauſe the Fault was in the 

: ts — Ceſte of the Urit, and fo2 this Purpoſe cited 1 Lev. 2. Acco2d- 

eee tre. lugly the Court was of the ſame pinion; upon which M2. Fa- 

verle a Judg- Zakerly moved fo2 a new Certiorari. But the Court ſald, It ts well 

ment. known, that the Party is never intitled to a ſecond Certiorari; 

and in the p2eſent Cale the Delign of this Certiorari was to re- 

verſe a Judgment; fo2 which Reaton they declared, they would not 

tant 'à ſecond to 'tnfozm their Conſciences, as they ſometimes 

o. And Lozd Raymond obſcrved, that in the Caſe of Ward 

and Stokoe Lozd Chief Juſtice Holt refuſed to amend a CUrit 

of Erro2 ſingly fo2z that Reaſon, becauſe it was to reverſe a 


Judgment; accozdingly the Rule was made abſolute. 


Jones and Doe. 


How far an INE ment bzought in this Court foꝛ Lands lying in the Coun⸗ 
EjeUment ty dalatine of Lancaſter, Mz. Reeves moved foz Lt wn to 
. the Jurtsdi#ton of the Court. Þe appzehended, he fatd, 
ar Wein that ſuch Yotton wag neceſſary; becauſe in Cjeitments the De- 
fer Hall, for FENDANt can plead nothing but the General Iſſue, without Leave 
Lande ine Of the Court, not even the Plea of Anttent Demeſne. And he 
County Pa- (tbmitted it, that the Court would grant it, becauſe he conceived 
latins. the Court had granted the like Motion in the Caſe of Thruſtout 
Vide Vol. 1. and Holdfaſt, Trin. 3 G. a. ſuch Plea too was actually put in in that 
365. Caſe, in Purſuance of it, and the Parties reſted under it. In 

Pala then to ſhew that the Lands in Queſtion lap in the County 


2alatine, he pzoduced the Declaration, by which they were de- 
cribed to lie th Com' Lanc'. Judge Page doubted, whether the 
producing ſuch Declaration was ſutfictent without an Affidavit to 
erify that the Lands lay within the County Palatine. De did 
agree, that all the Lands that were Part of the County of 
Lancaſter, in Edward the Fourth's Time, were made Part of the 
County ]alatine; but it did not —— to him, but there 
might be other Lands added to the County ſince, which would 
not be Part of the County Palatine; to2 which Reaſon he 
thought it _— that an Uflidavit ſhould be made, that theſe 
Lands were Part of the County Palatine. The Chtef Juſtice 
katd, that after the Tenant has entred into the Rule to confeſs 
Leale, _ and Duſter, he did agree, the Tenant could 2 


. 
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no Plea but the General Jſſue, without Leave of the Court, 
but as he had not Done that vet he could not ſee but that q 
Tenant might plead what Plea he ſhould be adviſed to. And in 
the Caſe of Thruſtout and Holdfaſt he doubted, whether the Court 
ſaid any Thing moze, than let the Party plead as he ſhall be 
adviſed. Accozdingly the Court thought that the Rule made in 
that Caſe ought to be looked i and in the mean Time made 
a Rule to ſhew Cauſe. But a few Days after the Plaintiff dic 
continued, on Payment of Coſts. 


Machin and Elliot. 


HE Defendant and another had been Security fo2 one Lan- How far « 


man, a Pqiſoner in the Ring's Bench at the Time when 
Machin was Marſhal, in ozder fo2 Lanman's having the Benefit 


to relate to 


of the Rules. And koz that Purpoſe the Oefendant gave a te art Day 
Warrant of Attozney to confeſs a . to Machin; acco2D- of the Term. 


ingly the laſt Day in Hil. Term laft, 
made a Rule fo2 entring up Judgment upon it. Thzee Da 


e Court upon Potion, „ gan de 


after Term the Plaintiff ſigned his Judgment, 6nd in the Ua. good Tefta- 


cation took the Defendant in Execution, by a 
notwithſtanding at that Time no Capias into Middleſex had been 
ſued out, though now indeed ſuch a one was pꝛoduced. My. Ket- 
telby upon this moved, that the Execution might be ſet aſide ; 
and inſiſted, that as he had a Rule of Court to pꝛoduce, by 
which it appeared, that the Judgment could not be entred up 
till the laſt Oay of Hil. Term, the Judgment that was entred 
up in Purſuance of it, could by no Means relate to the firſt 

ay of that Term, as in other Caſes it does; fo2 that would 
be to aver againſt the Recozds of the Court. Foz which Rea- 
fon be ſubmitted tt, that the Capias into Middleſex could only 
have been teſted the laſt Day of that Term, returnable the firſt 
of this, in o2der to found the Teſtatum upon it. But beſides, 
he obſerved that in Fact there was no Capias into Middleſex at 
all taken out to found the Teſtatum upon at the Time of the 
Execution, and that, he ſubmitted it, was another Irregula⸗ 
rity. But the Court were of Opinion, as to the firſt Point, 
that this Rule of Court could not alter the general Motions 
of Law, of all Judgments relating to the ürſt Day of the 
Term; koz which Reaſon they were of Opinton that the Capias 
in London, bearing Teſte the firſt Lap of that Term, returna- 
ble the laſt, was regular enough. And as to the Time of ſuing 
out that Capias, they ſaid, they would not inquire into it; a 
regular Capias tnto Middleſex was pꝛoduced befoze them, and they 
would not examine into the Time of obtaining it. In the Com- 
mon Pleas they ſaid, it was well known, that the Oziginal is 
oftcn ſued out after the Crit of Erro; bzought. Accozdingly 
the Court refuſed the Potion, 


The 


eſtatum Capias, tum Capias. 


. 
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The King and Lofeild. 


How far the O® Rule to ſhew Cauſe, why an Inkozmation ſhould not be 
| Court vill granted againſt the Defendant” koz a Libel, Mz. Fazakerly 
— 1 ſald, that the Fait was, that the Defendant had bought an 
forma:io"  Attton againtt one Bankcroft, fo2 maliciouſly cauſing it to be 
and will not P2tnted in the News that he was gullty of Felony, and fo} 
leave the piocuting him to be carried befoze the Losd Mayo? of Lon- 
— —.— don on the Suſpicion of it. In that Acton the pzeſent De- 
vis set fendant recovered 11001. Damages; and upon this he put it 
14iament, Into the Mews, That Bankcroft had conſpired to charge him with 
this Felony, that in Vindication of his Character he had brought an 
Action againſt Bantcroſt for ſo doing, and had recovered 1100 /. Da. 
mages againſt him. 1, Fazakerly Obſerved, that every Cod 
contained in this Advertiſement was true; and though the 
Truth of it could not be juſtified upon pleading, yet he ſubmit: 
ted it, that it was a Reaſon why the Court ſhould not in- 
terpoſe, but leave the Party to his ozdinarpyp Remedy, Ac- 
co2din iy M2. Strange, who was of the ſame Side, obſerved, 
that the Court was of this Opinion in the Caſe of The King 
Vide ante. AND Bickerton, cited in the Caſe of The King and Dormer, 
Vol. 1. 13. Eaſter 1727. But M2. Fazakerly cattied it even farther, and 
ſubmitted it, that the Advertiſement was no Libel at 
atl, noz puniſhable in any Manner whatſoever. De aſd, 
it is well known, that when a Cerdi# is obtained againſt a 
Man fo lying with another's Wife, ſuch Piece of News ts con: 
ſtantly put in the Papers, yet an Atton 02 the Scandal wag 
never attempted to be bzought. But the Court ſatd, that the 
_ Advertiſement has tailfly repzeſented the Fact; fo2 Lofeild 
d not bing his Aﬀton foz a Conſptracy, but fo2 Bankcroft's 
malttioufly charging him with Telonp, and a Conſpiracy 
requires an infamous Judgment. They ſaid farther, that 
thep well remembered, that this Advertiſement was publiſhed 
juſt befoze the Trial; and it might be of dangerous Conſe- 
uence to allow of ſuch Pzattces, which might tend to influente 
urtes. Judge Lee ſaid too, that the Court was of the ſame 
Opinton as to this laſt Point in the Caſe of The King and Cham- 

bers. Accodingly the Rule was made abſolute. Vide poſt. 


Palmey and Swan. 


— the N Attozney havin bzought an Ackion upon two Bonds gl 


— rand ven by the Ockendant November laſt, in Satisfa#ion of a 
an Attorney's Bill Of Law Charges, Py. Strange moved, that the Platntiff 
Bill ſhall be might deliver in a Bill, that it might be refer'd to the Maſter 
raxed, not- to be tared, and that in the mean Time all Pꝛoceedings might 
withſtanding he ſtatd, De ſald, that after an ; rha th has had bis Vill paid 


de hes ob: him, the Court will even graut, that the Bill may be taxed ; 
euricy for bis And therefoze there was much ſtronger Reaſon fo2 granting the 
Money. Motion in the pzeſent Caſe ; which the Court accozdingly did. 
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Anonymus. 


rr was moved fo2 to be directed to Sir William Dud- How far a 
ley, a Juſtice of Peace, to ſwear in two Perſons Conſta- Mandawus 
bles, who were choſen at the Leet, but were not p2cſent in zus «© 
oder to be won there. 'Twas ſaid, the Seſſions could not |..." 
appoint the Conſtables in this Caſe ; becauſe the Leet had. compel them 
And the Conſtables could be (won no where in this Caſe, «© Wear in « 
but by particular Juſtices; to which JPurpoſe was cited Salk. 175. Conttable 
accowdingly the Mandamus was granted. choſen atths 


Leet. 


Winter and Morchand. 


M* Harper came now to ſhew Cauſe, and ſaid, he could Vile ante 
not oppoſe the Memorandum being made up of the 9th of *** 
—_ which was the Oay the Bill was ſued out on; but 

in the Rule dzawn up the Memorandum was oꝛdered to be of 
the 12th, which was the Day the Will was returned on; and 
that, he ſubmitted it, was not right. Foz it might happen, 
that the Tender was made between the 9th and the 12th, yet 
certatnly the Dekendant ought to have no Benefit from it. 
But the Court ſatd, the Bill, that muſt be filed to warrant 
the Alteration of the Memorandum, cannot be filed but of the 
12th, fo2 till then the Defendant was not in Court. Foz 
which Reaſon the Yemozandum cannot be made but of the 12th. 
And if upon this the £ cfendant ſhould plead his Tender ante ex- 
hibition' Bill,, and the Fact (ould be, that the Tender was between 

the 9th and the 12th, the Plaintiff may reply this, and help 
himſcit that ap. Accozdingly the Rule was made abſolutc. 


Williams and Willis. 


8 Chappel moved to ſct aſide a Gerdick; becauſe the How far the 
Jſſue was tried by a Tales, whereas it could not be ſo by {ole vill 
Law, in as much as there had been a Rule obtained fo? a (pc- ye.v.Q, 
cial Jury, He Catd ltkewiſe, that ſeveral of thoſe, that did ap- when there 
pear of the ſpecial Jury, were not ſummoned at all by the She- isno Defence 
riff, as they ought to have been by the Statute of Weſt. 2. 30. - — — 
neither were their Names in the Body of the Diſtringas, as they ee 000 
ought to have been by the Statute of York, but were annered ting co « 
by (Gap of a Panel to the Diſtringas. And to ſuppozt this Fa jury. 
he appealed to the Notes of Judge Lee, who tried the Cauſe, 
and oblerved, that the Defendant made no Defence. Judge 
Lee ſald, that he believed the Fait was, as the Serjeant had re- 
1 it; but, becauſe theſe were only ſome Objecktons taken 
y the Counſel, when the Jury were wearing, he did not great⸗ 
ly attend to them. Che Court ſaid, that thele Fats were pio⸗ 
pet to be made out by Uttidavit ; to2 which Reaſon they ditcck⸗ 
cd the Counſcl to move this Matter again, and within a few 
avs, Affidavits of this ſozt were p20duced, and then the Court 
made a Rulc to ſhew Caule. 

Vol. II. L1 Cnap- 
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Chapman and Wiſh. 
_ A Rue in Replevin had been removed up into the Com: 
dae leeve 4 mon Pleas by Recordare, and the Clniverſity of Cambridge 


that « Wrie CAME there and Demanded Conuſance; the Court of Common 
of Error JIleas Over-ruled the Claim of Conuſance, and gave Judgment 
way be «- {11 the Replevin, A Ulrit of Erro upon this was bought 
mended. in this Court; but in the Writ of Erroz the Judgment was 
only ſet out to be ad grave Damnum of the Party in the Aﬀton, 
and not of the Antverüty. Apon which 5 eeves now moved, 
that the CUrit of Erro might be amended by adding the CUozdg 
and alſo to the Damage of the Chancellor, Maſters and Scholars of 
the Univerſity of Cambridge; und cited the Caſe of The Sword-Blade 


Vide Vol. 1. Company and Edwards, Hill. 1130. where the like Motion was 


421, granted. Accozdingly the Court made a Rule to ſhew Cauſe. 
Vide poſt | 


Chapman and others the Aſſignees of Woodward againſt 
Preſtland. 


How far the FSN Rule to ſhew Cauſe, why the Defendant ſhould not 
„ O have four Days Time to plead after the Plaintiffs have 
And tor the deltvered back a Book of Accounts, which they detained from 
betendante the Defendant, Mz. Filmer lald, that this was a Caſh-Book, 
- pleading tilt in which were entered all the Dealings between Woodward 
ere and the Defendant, wzft with the Hand of the Defendant, 
beet he and therefoze pzoper to be made uſe of againſt him up- 
to the Deten ON Ebldence. De did agree, that there was a general Book 
vant which Of Accounts kept by Woodward, Which is always copied from 
the Plainiiff theſe ſeveral Caſh-Books; but no Part of that Book is ſigned 
_ 84 by the Defendant, and therefoze it could not be made Cle of 
* -w"%)- agatnſt him upon the Trial. But Mz. Strange on the other 
Side ſatd, that ſince the Plaintiffs have had this Book, they have 

made ſeveral: Entries tn it in their own Hands out of the 
General Account Book; and therefoze it would be very extra- 
opinary, that they ſhould Sons it in their Power to give this 

Book in Evidence. De ſatd farther, that they have actually 

taken a diret Copy of this Book fince they have had it tn their 
1ofſcſion ; and therefoze that will be ſufficient Evidence. He 

took Notice likewiſe ; that this Book was only lent them at 

lirſt, and now they refuſe to return it. Oe ſaid too, that he 
well remembered a Caſe where one of the Parties took away 
the Paper belonging to the other by Cltolence from him, and 
the Court put off the Trial, which was to have been at the 
Accozdingly the Rule was made ab! 


ar, upon that Occaſion. 
folute. 


Cock 
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Cock and Wilkins. 


M5 Harvey moved, that the Trial in this Caſe might be How far the 
put off till the Þlatntiff ſhould pay the Coſts of a ozmer Covrr will 
Notice. The Court agreed, that they grant theſe Motions in 1 
Ejekment, but ſatd they do it in no other Aﬀton, upon which u e 
the Motion was refuſed, Mꝛ. Harvey then ſaid, that it would be plainci# has 
but a fruitleſs Thing to pzay an Attachment againſt the Platn- paidch<eCotts 
tiff, becauſe he abſconded, ſo that he could not be ſerved with of « former 
it. Gpon which the Court ſaid, that you may have a Rule, that Noce. 
Service at his laſt Place of Abode may be a good Service; and 

| accozdingly that Rule was granted. 


Petty and Hulley. 


M* Parker moved to quaſh a Scire Facias to aſſign Errozs, be- How far the 
cauſe it was returnable at a general Return-Day, where- Ceugt vill | 
as the reſt of the Pꝛoceedings were at a Day certain; and ſaid, cn, te 
that the like Motion was granted in the Caſe of Heaton and 6gn Errors. 


Wills. Accozdingly a Rule was made to ſhew cauſe, Vide Poſt. 


Philips and Grindel. 


Sr E of the Ball was lerved with a Scire Facias, returnable what hall be 
the firſt Day of this Term, on the 22d of April, the other id * bea 
on the 24th; the Bail were not able to take the Pyincipal kill ges 
the 26th, which was the 1ſt Day of the Term, and then too it 
was lo late, that they could not ſurrender him in Court; but 
did ſurrender him that Dap befoze Judge Probyn at his Cham- 
berg. Clpon which Motion was now made, that Pꝛoceedings 
upon the Scire Facias might be ſfatd; acco2Dingly the Court made 
a Rule to ſhew Cauſe. Vide Poſt. 


Principal. 


— ß road 2 — — —y— = _— 


Wiſh and Chapman. 


R. Strange Came now to ſhew Cauſe, and ſaid, that the Sta- Vide ante 
tute of 5 G. only warrants Amendments of Writs of 239 

Erro in thoſe Reſpeits, wherein the CWrits of Erro2 vary from 

the Reco2d; and in the Caſe befoze cited of the Amendment, 

there was tuch Wartance. Be ſaid farther, that in the p2cſent 

Caſe it does not at all appear, that the CiIntverſity ever intended 

to bung a CUrit of cn 02 —— the leaſt Inſtruckions about 

it. It they did not give ſuch Inſtrucktons, it would be very er⸗ 

traozdinary, that the Cimiverſity ſhould be allowed to come now 

and p2av that the CUrit of Erroz might be amended, and they 

made Parties to it, when the Oefendant below was ſolely at 

the Erpence of obtaining it. Foz which Nealon he ſubmitted 

it, that there ought to be an Aﬀidavit of that Fa, that the Cint- 

veriicy gave Jnſtrutions to the Curſito? to make out the _ 

0 
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of Erro), as well as the Defendant. De took Notice likewiſe, 


that the Judgment fo2 dilallowing the Conuſance, and the- 


Judgment at laſt given were inttrely diſtin the one from the 
other; and therefoze diſtinſt CUrits of Erroz ought to have 
been brought upon them. But M2. Reeves on the other Side 
ſatd, that the Statute of 5 Geo. pzovides, that Writs of Erro; 
ſhalt be amended fo2 Uariances 02 other Defect whatſoever, be 


'Catd likewile, that if the Court ſhould be of Opinion, that ſuch 


an Affidavit as has been mentioned, was requiſite, he belteved, 
that could be caſily got; fo2 the p2tncipal Jntentton in bzingin 
this (Ulrtt of Erro2 was to determine, whether the Court o 
Common Pleas have gtven a right Judgment in dilallowing 
the Conuſance, And as to what was ſaid about bunging two 


UWirits of, Erroz, he ſubmitted tt, that the bzinging this one 


upon the puncipal Judgment was ſuthctent; to2 the whole Re- 
c02d will be bekoze the Court by this CUrit of Crroz, and in 
this CUrit of Erro2 the Court will take into Conſideration 
whether the Conuſance was rightly diſallowed, az not; fo? if 
it was not, the whole Judgment muſt be reverſed, fo2 the Court's 
below not having had a p2opcr Jurisdiction. The Chick Juſtice 
ſatd, that he thought it might be proper to have an Affivavit of 
the Fact, that the Amverlity did give Inſtruſttons fo2 bzinging 
the Krit of Erroz, De ſaid likewiſe, that he did not tee but 
a CUrit of Erro might have been bzought tiſtantly, upon DiC- 
allewtng the Conuſance; and if ſuch CUirit of Erroz had been 
bought, he knew no Reaſon why this Court could not have pꝛo⸗ 
ceeded, and have given final Judgment upon the Merits of the 
Aition. The Court however agreed, that this Batter deſerved 
1 Conſideratton; and therckoze enlarged the Rule, Vide 
Poſt. 


The King and The Juſtices of Willingford. 


M* Taylor moven to quaſh a Writ of Mandamus, founded 
upon 3 & 4 W. & NI. 12, (13) requiring Juſtices at a ſpecial 
Scſlions to lign a Rate fo2 reimburüng Durveyo2s of the Þigh- 
ways, fo} tts not being certain enough. Che Court ſaid, the 
Time fo} returning the Crit was out; and therekoze they 
would not quaſh it upon Mutton; if there be any Faults in it, 
the Party will have the Benefit of it upon the Keturn. They 
did agree indeed, that they luperſede CArits after the Time fo2 
returning them 19 out, and that without requirtng a Return; 
becauſe that 1s bone quia erronice emanavit. But Pz. Fazakerly 
ſatd, that the Court docs even qualh theſe CUrits after the 
Time lo returning them ts out, bekoze the Return 1s filed, 
The Court latd, that was unty to? groſs Faults, And Judge 
Lee bcelared, that in the Cale of one of the Inturance Com- 
pantes, he well remembzed, the Court refuſed quaching one of 
theſe Celrite, without a Return, after the Cime fo? recurning 
it was out. Accowdingly the Motion was retuled. 
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The King aud Smith. 


HE Defendant having been brought up by Habeas Corpus When « 
from Oxford Gaol, and Motice having been — to he — 
Judge of the Court of Oxford, who committed him, that he uon e Ha. 
would move to be diſcharged, 991. Strange took ſeveral Exceptions ber, corpus, 
tothe Return. Jn the firſt 1lace, he ſaid, the Commitment was how far the 
fo; the Defendant's not giving 1000 Pounds Vail to the an- Court will 
ſwering a Complaint in Cauſa Injurix.- Now he obſerved, that — »»—-w—_— 
the Commitment ought to have let forth, that there was an Ak. 4 
fidavit made of the Cauſe of Ackton's ng 1000 Pounds, in 
02der to the juſtifying the Court below, in holding the Defen- 
dant to Ball in ſö great a Sum; fo? he ſubmitted it, (f that 
Court had any Right to hold Bail at all; the Statute that has 
been made fo2 aſcertaining the Batl, muſt extend to that Juril⸗ 
- dition as well as to others. But he tnſiſted upon it farther 
that that Court had no Right to hold to Ball at all. The Civil 
Law 1s the Law which that Court pzoceeds by, and by that Law 
there is no Right of — to Bail whatſoever. De laid like⸗ 
wiſe, that he appzehended the Mozds in Cauſa Injurie were 
- Wopds intirely of an uncertain Dignification. Tyey will er- 
tend to an Ejecment as well as to other Adtons; and in an E- 
jeckment that Court has no Jurisdidion. Theſe Dbjetions, he 
obſerved, might be made to the = Foundation of the Com- 
mitment. But then he ſubmitted it in the nert Place, that 
the Commitment is wzong in Point of Fozm; 020 the Com- 
mitment the Bedel of the Univerſity is on 02dered to take 
him and carry him to Gaol. No Direction is here p gven to the 
Gaoler to receive him; no2 does it appear what Gaol he was to 
be carried to. Accozdingly the Court diſcharged him. 


Leonards and Warren. 


5 Debt on Bond, the Defendant pleads a Releaſe of all De- What man 
mands; the Platntiff replies by Pꝛoteſtation ent the Deed, de ſeig to de 

and farther ſets fo2th quod non Relaxavit the ſatd Demand by the $8994Ple«d- 

Releaſe (et foꝛth; et hoc petit quod inquiratur per Patriam. To tht — 4 

the Oefendant demurs, and ſhews fo2 Cauſe, that the Plaintiff Releaſe. 

has neither confeſſed noz denied the Deed of Releaſe. To ſup- 

post the Replication, Mz. Hoſlins cited Vel. 24. Cro. El. 889. Salk. 

138. But the Court tnclined to be againſt him; however, oz- 

dered this Batter to ſtand over. And the nert Day he move 

to diſcontinue upon Payment of Coſts. 


Vol. II. Mm Midget 


Count 
be laid in the 
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Midget and Tirrel. 


Mow far the 17 an Indebitatus r the Plaintiff had delivered his De. 
Court will claratton befoze the Efſoin-Oay, but all was in Paper; and 


that « new 
may 


give Liberty Py. this Mz. Kettelby moved fo; Liberty to add a new Count. 


Monday ſaid, that the Rule of the Court was, that the 
aintiff ſhall not add a new Count after the ſecond Term jg 
Doclaration. bet; but befoze the ſecond Term is over he may. Acco2dinglp 
g Court made a Rule to ſhew Cauſe; and afrerwards made 

abſolute. 


Anonymus. 


vide ante jj. HIS Matter coming now on again, Pz. Fazakerly ſa 
N T that 9 7 ended clearly, that the two Overſeers — 
pointed by the Juſfices at the Seſſions, had no Authozity to in- 
ulre into any Erefton of a Turnpike made in Kingſton Town, 
02 the erefing it within the Town, is the ſame Thing as if it 
was creted five Miles beyond the Town, a Matter intirely out 
. of the Power of the Truſtees, fo which they are puniſhable by 

wap of Indicment, as fo2 a Muſance. Foz which Reaſon 
ſubmitted it, that this At done by the Truſtees, could not be 
conſidered as an Abuſe of their Authozity, of which = two O. 

verſeers could take Conuſance; and conſequently, all that t 
Seſſions 3 done in Purſuance of it, muſt be vold likewile. 
Song p the Court was of the ſame Opinion; ſo . + Rule 
was made abſolute foz quaſhing the D2zders, But at the lame 
Time the Court declared, that the other Objetion, which was 
2 made, in relation to the Inſtices making an Ozder upon 
the Sheriff to abate this Turnpike, they thought would avail 
very little; and the Caſe of The Queen and Wyar, Salk. 380. which 
Mz. Reeves ſuld was determined Trin. 4 Ann. was cited by him 

as a Caſe very ſtrong fo2 that Puzpolſe. 


Hornbey and Carleton. 


; : R. Abney Moved now, that the Rule foz ſhewing Caule, 
py M why the 12 of Seliong ſhould be quaſhed, might be 
diſcharged; and ſatd, that he delieved it was ſo clear a Caſe, 
__ 5 Settlement of Martha D'Anvers was not at Hornbey, 
Yates 


with him lately. Acco2d 
* 


at the Counſel of the other Side would not oppoſe it. M. 
atd, that the — — of the other Side had not been 
p the Court diſcharged the Rulc 


ng 
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— and Morr ice. 


82 Chapel moved that the Plaintiff's Imparlante might How far the 


be ſtruck out of his Replication, and that the Defendant Cour vil 
give Liberty 


ght have a Week's Time fo2 delivering back the Paper- 
BD. He ſaid the Defendant had pleaded a ſpectal ye Ps mi- 


niſtravit, and 1 neither at the Time of exhibiting of the Bill, lance halide 
ad Aſſets beyond 1000 Pounds, which are liable arvek ou. 


no ſince, ſhe 
to ſatisfy the Demands ſet fo2th in the Picea. This Plea was 
ut in laſt Term; the Plaintiff tmparls to this, and then in his 

eplication ſets fozth, that the Defendant had Aſſets, either at 
the Time of 2 the Bill, o2 ſince, beyond 10 Pounds; 
und lo concludes to the Country, Upon this the Serſeant ob- 
ſcrved, that if the Plaintiff's Imparlance ſtood, the Cows of 
the Iſſue would relate to this Term, whereas they ought only 
to relate to the Time which the Defendant has pleaded them on. 
He laid farther, that the Plea contained thzee 1 Sheets 
of Paper; and therefoze would be very neceſſary that there 
(ould be a longer Time fo? returning the Paper-Book, than is 
allowed by the Rules of the Court in ozdinary Caſes. C 
Court ſaid, that the Imparlance muſt be ſtruck out; and rhe 
Defendant may well juſtify returning back the Paper Book, ag 
not accepting it, on Account of the Paper-Book's being made 
up wrong | and then, by the Rules of the Court, the Defen- 
dant wil have four Days x returning the Paper-Book, after 
it is delivered him again. They fatd farther, that by this Iſſue 
the Defendant will not be confined to the erat Sum mentioned 
in the Plea; and though moze (ould be proved to de in his 

ands, pet if they do not amount to moze than the Demands ſet 
oth in the Plea, the Defendant muſt have a Uerdi#. And ſo 
they ſaid it was held in the Caſe of Parker and Hatfield, Salk. 3711. 
Accordingly the Defendant returned the Paper-Book to the 
Plaintift in open Court. 


The King and The Inhabitants of Uxeter. 


Erjeant Birch came to ſhew Cauſe 12 an — 2. of Sefſons, Vide ants 
a Uxeter at large, 23. 


diſcharging a Rate made upon t rich o 
ſhould not be confirmed, the Juſtices at the Seſſions being of 
Opinion, that the Townſhips of Craiton, Drakemaſt and Strongton, 
being Citils within the Pariſh of Uxeter, ought to relicve their 
Poo? ſeparately, at large by themſelves. The Exceptions taken 
to the Oder were, that theſe Townſhips were not within the 
Statute of 13 & 14 Ch. 2. 12, 21. and fo2 this Purpoſe was cited 
2 Lev, 142. 3 Keb. 422, 539. Jt was ſatd farther, that admit- 
ting they were within it, yet ſill it ought to have been adjudged 
in the Ozder, that the Pariſh of Uxeter wag ſo large, as that 
the ]ÞPoo? could not have the Benefit of 43 Eliz. Jt was obſerved 
likewiſe, that the Appeal was w — it being krom all the 
Townſhtps jointly, whereas there ſhou b have been a diſtin Ap- 


peal from each of the Townſhips. And likewiſe it was inſiſtey 


upon, 


mn 
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on, that in an Appeal from a Rate the Seſſions can onty con: 
ſider the Equality 02 nequane of it; and cannot try the 
Bounds of a Townſhip in it. The Counſel of the other Side 
ſatd, that the Caſe of Stokelyn and Dalton, Hil. 10 Ann. was a 
Caſe very ſtrong in Favour of them. Þowever, took a Day 
to ſhew Cauſe, Vide Poſt. 


— 


Judgment f Champion and Osbaldiſton. 

mon Pleas is N Rule to ſhew Cauſe, why a Capias ad ſatisfaciendum ſhould 
—_— not be quaſhed; the Erception taken to it was chat it 
Beach, bet was ſued out upon a Judgment of the Court of Common 


Mall not be Pleas affirmed in this Court, and made returnable at a ge- 
ſaid ro be a fieral Return, whereas the Pꝛoceedin Ss in the Adton below 
— were all at a Dap certain; accozdingly the Rule was made ab- 
on en ſolute, 
Judgment. 


Petty and Hulley. 


Videanto M. Marſh came now to ſhew Cauſe, and ſaid, that he did a⸗ 
gree, that when Writs of Erroz have been bzought upon 
Judgments in the Court of Common Pleas, and Pioceſs in 
= eWrits of Erro made returnable in a different way from 
the 1 in the Court of Common Pleas, ſuch Pꝛoceſs has 
been ſet aſide fo2 that Reaſon. And that was the Caſe of Eadon 
and Wills, Paſch. 12 Geo. 1. befoze cited. But in the p2eſent 
Caſe, the Wirit of Erroz was upon a Judgment in the Mar- 
alſea, where the Pzoceeding was by Plaint, which is in the 
Jature of an Oziginal: and therefoze he ſubmitted it, that 
it was right in the Court above, that the Pꝛoceſs ſhould be 
made returnable there in the ſame Manner as in Pzoceedings by 
Patz But M2. Parker on the other Side ſaid, that rhe 25 
ceſs in the Court of Marſhalſea is always returnable at a Day 
certain; foz which Cauſe, he appzehended, that this Caſe was 
within the Reaſon of that cited, that = oceſs here ſhould 
be returnable ſo too. Þe ſad farther, that the Scire Facias was 
made returnable a die Paſche in quinden' Dies, whereas it ſhould 
have been quindecim. The Court ſatd, that the Pꝛoceſs, which 
was returnable in the Marſhaiſea in this Caſe, was made re- 
turnable at that, which is the common Return-Day in that 
Court, foz thev have no Difference between one Return and 
another and therefoze the Pzoceſs here ought to be returna- 
ble at that, which is the common Return-Day in this Court. 
Then as to the other Exception, they ſaid, quinden' was a 
ood Abbzeviation fo; quindenos ; and thep did not ſee why that 
mag not very right likewiſe. Accozdingly they Diſcharged the 


Billingſley 
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Billingſley and Taps. 


HE Plaintiff arreſted the Defendant by Uirtue of a Capias How far an 
T teſted the laſt Day of laſt Term, retutnable the firſt Da — — 
of this; and that four Days befoze the Teſte ok his Dziginal, N 
which was on the 6th of * Upon which By. Strange moved, p;,cch. 
that the Plaintiff might be onliged to give Oyer of ſuch an O⸗ 
riginal, as would warrant the P2oceedings, oz elſe that the 
8 zoceedin S might be ſtaid. M2. Fazakerly on the other Side 
aid, that CUrits iſſuing out of this Court can only be teſted in 
Term Time, though iſſutng out of Chancery they may; koꝛ 
which Reaſon, though the D2tgtnal in this Caſe boze Teſte in the 
Cacation, yet there was a Neceſſity that the Capias ſhould bear 
Teſte in the Term befoze it. And he ſaid, the Court has been 
of this Opinion befoze in the Caſe of Andrews and Dingley. 
The Court ſatd, that regularly one Part of the P2oceſs ought 
always to bear Teſte upon the Return of the other; and that 
was held ſo in the Caſe of Bradley and Banks, Vel. 204. But pet 
they thought, that an Appearance would cure ſy Defex, and 
had done lo in the Caſe befoze them; koz which Reaſon the Court 
refuſed to make any Rule, Vide Poſt. 


Wiſh and Chapman. 


M* Reeves now p20Duced ſuch an Affidavit as was required, Vide ante 
and therekoze moved, that the Rule might now be made 30. 
abſolute koz the Amendment. But M2. Strange on the other 
Side argued, that ſill this Amendment was out of the Intent 
of the Ack of Parliament. The Defet befoze the Ac, he ſaid, 
was, that TUrits of Erroz were bzought, that would not re- 
move the Recozd up, and when a great deal of Time had been 
— in n the Pꝛoceedings of the Court below 
then the Plaintiff in Erroz would diſcover, that his CUrit of 
Crro2 had not removed up the Reco2d, and conſequently that 
the Court above had no Authozity to affirm the Judgment. Ve 
would then move, that his own Writ of Erro2 might be quaſh- 
ed; and examine into all the Pꝛoceedings again, by bzinging a 
new one, This was the Defect which the Pärliament intended 
to remedy; and this was the Defet which muſt be underſtood 
by thoſe CUo2ds in the Ac, Cartance o2 other Defe# whatſoever. 
be then obſerved that the pꝛeſent CUrit of Erro2 was ſufficient 
to remove up the Reco2d; and the Diſtinffon fo2 = 1 
he appzehended, was, between leaving out of the Writ of Er: 
r0 datt of what is in the oziginal Recozd, and adding to the 
Atit of Erro2 moze than is in the oziginal Reco2d; the firſt 
S02t of Writs of Erroz, he ſubmitted it, would remove up 
the Reeo2d; the ſecond he agreed would not. The Court ſatd, 
that they did allow the pzeſent TUrit of Erroz had removed up 
the Recozd, and that the pzincipal Wiſchief befoze the Ack wag, 
in the Caſes where Writs of Erroz did not. But till thep 
thought that ought not to hinder them from giving Relief in 
Vol. II. Nn other 


— — —— —— ——— 
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other Caſes, where the Tlozds are general enough fo2 that 
Purpoſe, Accozdingly the Rule was made abſolute. 


How hg! ths Ano 1y mus, 
Court wi 

grape an in. 8* eant Relfield moved fo an Jufozmation againſt one Delameer, 
— gy, A apo; of the Towu of Helſton, fo2 aſſaulting a Farmer, 
on for aſer- thꝛotuing down his Cozn, and hindering him ſelling in the 
ring bis Market, under Pietence that he would not pa 8 Coll. 
Right in « Ie (ald, that the Court would not allow of uch a violent 
* idr in a publick Magiſtrate's alſerting a Right, Ac- 


dle: COdtngly a Rule was made to ew Cauſe. Vide poſt; 


Anonymus. 


Hos ſar the M* Fazakerly moved fo; an Jnfozmation agafnſt one Of. 
2 born, foz pzinting a Ltbel reflecking upon the Portugueſe 
"mation Jeg, that lately came over, in charging them with being 
or not, be 5 of aurning a Vaſtard Child begotten by a Chatfttan on 
for « Libel, the Boby 0 ſewiſh Woman. De laid too, that ſeveral Jews 
_ « Body have been tn(ulted by the Mob unon this Occaſion. Lozd Ray- 
reflected on mond ſald, that he belteved the Court could do nothing in this 
by it. atter, by Reaſon that no particular Jews could be able to 
jew to the Court, that 111 ointed at mo2e than any o- 
thers; and thought that Lozd Chief Juſtice Holt was of this 
Opinion in the Caſe of Orm and Nut. Þowever the Court 

made a Rule to ſhew Cauſe, Vide poſt. 


The King and Beamond. 


How far tne O Motian to make a Rule abſolute fo2 an Inkoz mation 
Court will VF fe a Riot, M2. Fazakerly ws, that he had got Afﬀidavit 
1 in againſt Affidavit, and owned that then the Rule was to make 
313338 the ule abſolute, that the Fat might be tried. But till he 
ſybmitten it, that the Caurt would make it Part of the Rule, 
that no P2oceedings ſhould be upon the Inkozmattion, till the 
Matter of Right, which was in Queſtion, was tried in a 
feigned Aion. The Chief Juſtice ſaid, that he has known 
Lozp Holt reſuſe tg ity an Indicment, where a Right was in 
Queſtion ; and Judge age ſatd, that he has known Lo2d Trevor 
refuſe the fame. Uceo2dingly the Rule was made abſolute; 
but duch Clauſe was added to it, as has been mentioned. 


Billingſley and Taps. 


Vide anto un Defendant had ſince the laſt Potion demanded Oyer 
137. of the Capias, and. pleaded, that he was arreſted upon it four 
Days betfoze the dung out of the Oxiginal, but had not verified 
this Plea by Aﬀidavit. Upon which Mz. Fazakerly moved that 
the * might be tet ande, and that with Coſts, as ar” © 


=  __ _- Ty C0 Oo oX.rw 


el ad. 2. 4 4 A Dq@Aa_ Cc _ 


n 
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gainſt the Opinion of the Court. The Chief Juſtice ſaid, that 


e thought, that the Defendant was well intitled to Oyer of 
the Capias, but that He could not have Oyer of the mean Pꝛoceſs 
without having Oyer of the inal one, and that he had not 
pemanded, Uccozdingly the Plea was ſet aſide with Coſts; 


Eads ana Maſon: 


R. Taylor moved to make a Rule abſolute 98 the De How far the 
fendant's having Liberty to withdzaw his Plea of the Court will 

eneral True, and plcad another Pica of a Tender, My, reren 
oreton ſuld, that he was ready to thew Cauſe, and ſubmit- gane wien 

ted it, that the Court had never gone ſo far, and that they draws. 

would not go fo far in this Caſe eſpectally ; becauſe Iſſue 

was already joined, and Motice of Trial aitnally given. Che 

Court however were of Dpinton, that the Rule was p2oper; 

accoꝛdingly upon Payment of Coſts aud the Defendant's a- 

greeing to accept ſhozt J2otice of Trial made it abſolute; 


Aſh and Mathews, 


ON Rule to ſhew Catiſe, why Judgment in Eje#ment How far the 
ſhould not be ſet aſide, 957. Monday tnfozmed the Court, 2%": . 
that on the laſt Day of every Cerm he keeps a ſeparate — tt 
Paper, in which he circrs down the Binuets of thoſe Motions, 5 — 
that are made that Oay fo2 Judgment in Cement, and on payment 
within a Oay oz two afcer he makes out that 0 aper in Fo2m of Coſts. 


tit fo2 Attoznics to come and peruſe; but the Motions of 


this So2t, that are made in the other Parts of the Term he 


takes Down in this Common Paper-Book with the other Moti⸗ 
ons, and at his Leiſure after the Term he generally makes 


out a particular Paper of them tod. On the zu of 32 


laſt, Motion was made in this Cauſe fo2 Judgment in 
eftment ; within two Days after the Term the Defendant's 
ttozney came and ſearched in the Paper of Eje#meyts made 
out (o2 the laſt Oay of the Term, aud finding no Motion 
made that Day in this Cauſe, he did not enter intd the common 
Rule to confeſs Leaſe, Entry and Dufter; and upon that 
the Platntiff ſigned his Judgment. Dy. Floyd upon this ſald 
he did agree, that the Judgment was ſtri#ly regulgt; but yet 
as this was owing merely to a Miſtake in the Defendant's 


cſpectally as the Defendant 
Oefence at the Trial. Acco 
abſolute upon Payment of 


as loſt the Benefit of making a 
inglp the Court made the Rule 


| Attomey, he ſubmitted ft as the Court would let it aſide ; 


Throg- 
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Throgmorton and Smith. 


When en K. | N Cjetment M2. Strange moved, that the Leſſo2 of the Plain⸗ 
Ce i tiff, being an Infant, might nominate a uw Leſſee fo} the 
N Jlaintiff, o elſe that Pioccedings might be ſtald. The 
how far the IRCA(ON oy making this Yotton, he fatd, was, that otherwiſe 
Court vill there would be no one, whom the Tekendant could recover his 
„eee Coſts againſt, And the ſame Thing, he obſerved, was done in 
roo 414ant .. the Caſe of Noke and Windham, Eaſt. 12 Geo. 1, M:. Abne 


Mould nomi— 


| 0 
nate « good the Other Side fafd, that he ſubmicted it, thts Potion was 


Leflce in or- ttfrely needleſs ; fo2 that, as he appꝛehended, the 12 of 
| 


der tbe an- the Plaintiff would be obliged to pay Coſts. De took No ce, 

werable for that in 2 Leon. 217. t is held, that an Jnfant may make a 

he Sis Tea OO trp a Title. And in 3 Keb. 347. is the Opinion of 
Twilden, that this Rule will ſubjet the Intant to pay the Coſts, 
But Judge Lee ſatd, that he well remembered the Caſe of 
Noke and Windham bekoze cited, and he was of Counſel in it, 
The Dekendant there moved fo2 a Trial at Bar, and likewile 
that the Lefſo2 of the Plaintiff might nomtnate a good Plain⸗ 
tiff; and on the Rule to ſhew Cauſe fo2 that Pnrpoſe it was 
the declared Opinion of the Court, that ſuch Motion ought 
to be 1 upon which M2. Gapper, who was one of the 
Countlel fo} the eſſoz of the laintiff conſented, that the 
Lefſoz's Father ſhould be made Plaintiff. The Court was of 
the lame Opinton in this Caſe; accozdingly they made a Rule 
fo2 this purpoſe Niſi on Saturday. 


Hayes and Warren. 


Videante 71. HIS Matter coming now on again, M). Huſſey argued fo 

T the Platntiff tn Erroz2, and ſaid, that the P2omtſe lat 1 
the Declaration only was, that Quod cum prædictus querens ſeciſ- 
{et & performaſſet diverſa Opera & Labor pro eodem Carolo, ipſe idem 
Carolus poſtea eodem Die & Anno pꝛomiſed to pay fo; them, as 
much as they were wozth, without fetting fozth any Requeſt, that 
there was fo2 the doing this Cozk. De obſerved, that this was 
a port Conſideration, and therefoze accozding to the general Rule 
of Law no Pꝛomiſe could be founded upon it, unlels there was 
(uch a Requeſt. In ſome Books it has been carried ſo far as to be 
held, that, though there was a Requeſt made by the Defendant 
that the Conſideration ſhould be pertozmed ; yet, when once that 
Conſideration 18 paſt, that can be no Conſideration ſufficient 
to ſuppozt a future . ny Foz which Purpoſe he cited 
3 Cro. 741. But he ſubmitted it, that in all the Books it is 
held, that, wherever ſuch paſt Conſideration 1s allowed, a 
(caſt there muſt be a Requeſt lald fo2 the Perfo2mance of it. 
Aud lo is it Held in 1 Roll's Abr. 11. Pla. 1. Cro. Eliz. 442. 
3 lL.eo. 91. and of this Dpinton Judge Powel declared himſelt to 
be 11 the Caſe of Cowel and Sir Thomas Coke, Paſch. 11 Ann. 


Mz. Strange on the other Side argued, and ſaid, that he did a- 
nree, that wherever the Conſideration paſt concerned the L 
4 ne 
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nent of a a only, a Requeſt is neceſſary to charge the 
u 


endant. But wherever the Conſideration is foz the Be- 
— of the Defendant, he ſubmitted it, that no ſuch a Requeſt 
was neceſſary, when there is an exp2eſs Piomiſe latd in the De- 
claration. Foz this Jaurpolſe, be latd, it is held in 2 Leo. 111. 
thar 1f A. pzomifes B. to pay him 201. in Conlideration that he 
has married A.'s Daughter, that is good, The fame Caſe ts 
allowed in Hutton 84. It is likewiſe held there, that if a Yan 
zomiles another to \ndemnify him fo2 having been Bail kaz 
him, that is ſufficient ; ſo if he 3 to give him a Horſe 
fo2 (uch paſt Service ; and likewiſe it is held there, that if a 
Man pzomiſes a Carpenter, that in Conſideration of his having 
well butlt bis Houſe, he will pay him 51. that is good. And 
the puncipal Cale there is of a Man's pzomiſing his Servant 
to pay him ſuch a Sum in Conſideration of his faithful Ser⸗ 
vice which he has perfozmed him; that was held a ſufficient 
Conſideration; and Judgment given foz the Plaintiff, De like⸗ 
wiſe relied upon Raymond 260, and ſubmitted it, that the Caſe 
cited by the other Side out of 3 Cro. 741. could not be Law. 
De oblerved farther, that as this Declaration was latd, the 
Conſideration did not appear to be paſt at the Time of the 
Nomtſe; fo2 the Pꝛomiſe is laid to be on the ſame Day with 
79 Conſideration ; and the Law will admit of no Fraftons in 
a Day ; fo; which Purpoſe he cited Latch 150. and 1 Roll'g Rep. 
414. Ane ſubmitted it in the laſt Place, that there was a Re- 
ueſt ſuffictently laid; fo2 the CUo2k is laid to be done fo? the 
efendant, and if the Defendant had not ozdered it to be 
done, it could no moze be laid to have been done fo2 him than 
- Stranger; it is latd likewiſe, that proinde the Plaintiff 
deſerved of the Defendant lo much, and that the not paytn 
this by the Defendant was to the Plaintiff's Damage, whic 
could not be, if the Clozk had not been done at the Defendant's 
Requeſt and Approbation. But he thought, there could be no 
Doubt, but this Declaration muſt be ſutfictent, ſince there ts 
Judgment by Nil dicit, and the Statute fo2 the Amendment of 
the Law has extended the Statute of Jeofails to thoſe Judg: 
ments as well ag others. The Court declared, that they 
took the Rule cf Law to be, that no paſt Conſideration is 
ſuſficient to ſuppozt a ſubſequent P2omile, unleſs there was 
either a Requeſt of the Party erpzels oz implied at the Time 
of Sq the Conſideration. Same Acks, they ſald, were 
of fuch a Nature as that the Law would imply a Requeſt, as 
the being Bail fo} one, curing one's Child of a ſudden Sickneſs, 
perfozming the Part of a Servant, &c. and therefo2e in thoſe 
Caſes they did allow, that a ſubſequent Pꝛomtiſe might be 
well founded upon ſuch paſt Conſideration, They did agree 
likewiſe, that where there was an erp2eſs Requeſt at the Time 
of the paſt Conſideration's being perfo2zmed, that might in all 
Caſes be ſufficient to ſuppo2t a ſublequent Pꝛomiſe. And there- 
foze the Chief Juſtice (atd, he could not agree the Caſe cited 
out of 3 Cro. 1 to be Law. But in the p2eſent Caſe the 
Act done by the Ocfendant was by no Means of ſuch a Naturc 
as to be lufficient fox the Law to create a Requeſt upon it; 


and therefoze an crpzeſs Requeſt was neceſſary to have been 
Vol. II. Ws: laid 
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Vide ante yo. 


How far the 


Rate for the 


lald. They ſaid then, that they thought there was by no Meang 
an expꝛels Requeſt laid in this Caſe; and however this Declarg- 
tion might be ſufficient after a Cerdii by the Common Law, 
they were of Opinton, that this was by no Means ſo ſtrong d 
Caſe upon a Judgment by Nil dicit. a0} this Purpoſe Judge 
Lee (atd, that he well rememb2en the Caſe of Colliers and Low. 
ther, Paſch. 1913. where the Diſttniton taken by the Court upon 
this Statute foz the Amendment of the Law was, that all ſuch 
Defefts werecured upon Judgments by Nil dicit, as were cured by 
the fozmer Statute of Jeofails upon Juogments after a Clerdit, 
but not ſuch Dekecks as were helped by Clerdi#s at Common 
Law. They ſatd likewiſe, that they thought this Conſideration 
muſt be a paſt one, as laid in the Declaration, by Reaſon of the 
(Cod Poſtea. Accozdingly reverted the Judgment unicſs Cauſe, 


Goodtitle and Pettoe. 


* E Chief Juſtice delivered now the Reſolution ok the Court, 
and ſatd, that they were unantmouſly agreed, that the De. 
fendant had no Title, upon Account of there being no Conſt 
deration ariſing from her, which the Covenantoz could have any 
Benefit from; though they did agree, that if the Covenant had 
been to the CIſe of the Aike in Fee, and then ſhe had appointed 
the Ocfendant to have taken Benefit of the Ale, that would have 
been good. De ſaid, that they were agreed likewiſe, that the 
Platntiff had a good Citle, upon Account of the Jacrſon being 
aſcertained in the Deed, whom He clatmed under, and conſe- 
quently an Averment of a Conſideration may be well allowed, 
which he may take Benefit from; and its being ſkated by the 
Caſe, that the Fat was, that he was Nephew to the Cove- 
nanto2, they thought, that was a ſuffictent Averment of a Con. 
ſideration. De 0 ſerved, that their Reſolution was founded 
upon Bredon's Caſe, and Mildmay's Caſe in 1 Rep. and in Har- 
314 — tn 11 Rep. Accozdingly Judgment was given fo? the 
8 a It . | 


Hall and Godley. 


O Rule to ſhew Cauſe, why a Dꝛahlbition ſhould not be 

ranted to the Eccleſiaſtical Court, Mz. Fazakeyly ſald, that 
the Suggeſtion lets kozth, that the Platntiff below has libel'd 
upon a Rate, by which the Jnhabitants of the Partſh of St. 
Clement's in Haſtings, that lived there in the Pear 1729, are 
required to pay a certain Pound Rate towards the Building 
of a Church, that was finiſhed in the Pear 1736. The Sug- 
geſtion farther ſet kozth, that a Suit was tiſtituted in the 
Court of Erchequer, by the TWozkmen, againſt ſome of the In 
habitants, wherein there was a Oeccree againſt thoſe Jnhabttants, 
and the Rate farther ozdered, that the reſt of the Jnhabitants 
ſhould be contributozy towards the Erpence of that Suit; and 
-_ that Part of the Rate the Libel was founded likcwile. 
Apon cach of theſe Parts of the Libel, Mz. Faxakerly (ybint 
ted it, that the Eccleſiaſtical Court had a Jurisdt1on. _ 

4 
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the Court was of Opinion, that they had not; acco2dingly the 


Rule was made abſolute. 


Buckle and Brown. 


Na Replevin of a Diſtreſs taken by the Officers of the Tower, How far 
1 fo: Trophy Money, ſuppoſed to be due upon the 1 of Attorney | 
Ch. 2. Y2. Robinſon moved, that the Defendant might have Lt al be dit 
berty to plead twd Pleas; one, De injuria ſua propria; the other, — 
that the Ocfendant is a City Attozney, and thereby diſcharged — of 
from all Offices of bearing Arms, and all Duties of this Do2t. Trophy Mo- 
Ie ſaid, that in the Caſe of one Smith, which the Chief Juſtice *- | 
was of Counſel in, it was determined, that they were dil⸗ 
charged; but ill this Potnt is endeavoured to be called tn 


Queſtton again; accozdingly the Motion was granted. 


The King and Pexley. 


R. Kettleby moved to quaſh an Indiäment, tried befo2e the How far the 
M Juſtices at Hicks's Hall, againſt the Oekendant fo? braune Se ſſione have 
above 5 Pounds per Cent. and ſubmitted it, that upon none of no Jurifdic- 
the later Statutes which have made it i[legal at different Times, de te hold 
to take above 8 Pounds per Cent. 6 Pounds per Cent. and 5 Jodidwene 
Pounds per Cent. the Juſtices at the Seflivns have Jurisdiktion; on the sta- 
tho' he did agree, that upon the Statute of Eliz. which makes wie. rela- 
it ene to take abuve 10 Pounds per Cent they have; and fo? tingtoClury, 


this ]Ourpole he relted upon 2 Salk. 680. Acco 
Juſtice ablent, a Rule was made to ew — Gs EEE 
_ : When the 
Mitchel and King. — 
batement 


Nan Action in this Court, the Defendant vleaded, that the bertbePlaie 
Plaintiff had impleaded him fo2 the lame Cauſe of Aon jo —— 
the Court of Common Pleas, which Action in the Court of eher ade, 
Common JIleas was commenced befoze the Suit began in this ⸗ganſt him 
Court, ano was ſtill ſubiſting at the Time of the Plea. Upon which i, yet 
this the Plaintiff replied Nul tiel Record; and a Day being now depending 
given to veriiy his lca; he pꝛoduced an Entry of the Writ of Cc ane 
Wuare clauſum fregit upon Recozd, with an Affidavit, that the che — 
laintift fucd out this CUrit, in ozder to declare againſt him one, and the 
to2 ihe ſame Cauſe of Aﬀgton as this was ſued againſt him; Planet 
which Pz. Apar ſubmitted it, was ſufficient. But Judge Page, len Nur 
the Chick Juſtice abſent, declared, that the Plaintiff could nor tn de“ 
be (atd to have impleaded the Dekendant, till he declared againſt fengant 
hm; accozdingly was of Opinion, that the Defendant had tated wal be ſaid 
of his Kecozd; and thereupon was awarding a Reſpondeas Ouſter. 18 fail in his 
But Pz. Bootle Junior lubmitted it, that as Iſſue was joined To 
upon Nul tiel Record, und the Defendant had faticd upon the Trial Perſon ſhall 
the Joſeintiff was tntitled to final Judgment. Judge Page laid“ not be ſaid to 
that he was not of that Opinton, rhough be agreed this would bere 777 
mence " 


have been ſo, tf the Iſſue had been tried by the Country, Pow» Kan ho 
£Ver has declared. 
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ever, gave the Plaintiff Liberty to ſign what Judgment he 
thought pꝛoper, at his Peril. 


The King and Bowden. 


When « Con- M* Pilſworth moved to quaſh an D2der of Juſtices made up: 
__ lo on the Statute of ) & 8 W. 6. foz its not being ſet out in 
che Statue of the D2Der, that there han been a Demand 1 of the Cithes 
S W. re- befoze the Application to the Juſtices. De f(atd likewiſe, that 
lating'to the Party ought to have ſtald twenty Days after the Demand, 
Tirhes, how hefoze he applied to the Juſtices; and this ought to have ap. 
farſuchCon- peared in the Ower likewiſe. Accozdingly, the Chief Juſtice 


viltion debe äblent, the Court made a Rule to ſhew Cauſe. Vide Poſt! 
good, or nor, | 


Perington and ——, 


How far M Abney moved fo Judgment in Eje#ment upon an Aﬀda- 
— bit of Service of the Copy of the Declaration in Hill, 
een Terin laſt; the Reaſon, why this Potion was not made befoze, 
moved for he (atd, was, that the Defendant till now i1ſiſted upon his Pu⸗ 
the ſame ilege. But M2. Strange objeſted, that the Court never allows 
Term, that of theſe Motions but in the very Term which the Occlaratton 
the _—_— is (ſerved in; and he (aid it might be reatonable to make the 
_— Tenant ſearch one Term to lee, whether he 1s ovitged to enter 
into the Rule to make himſelf Dekfendant, but it would be un- 
reaſonable to make htm ſearch longer. Tye Court.tov was of 
the ſame Dptnion ; accozdingly diſallowed the Yotto 


* 


Salter and Williams. 


How far the Na Rule to ſhew Cauſe, why the Judge of a Dundzed-Court 
—— of ſhould not be obliged to give Judgment; the Chief Juſtice 
_ ſatd, that he never knew a Rule made upon ſuch an Occaſion; 


booten but a Mandamus was the proper Remedy; accozdingip it was 


Rule upon diſcharged. 
« judge o . IF 
an inferior Court, to givo Judgment in a Cauſe which is depending before him, 


| The King and Paterſon. 


HE Defendant having been indtcked fo2 an Aſſault, and con- 
keſled the Jndiitment, Mz. Fazakerly moved that he might 
= Cpon whtch M2. Strange produced Aft 
ban e davits, that this Aſſault was upon an Officer in the Execution 
ſmall Fine, Of his Office. But Pz. Tazakerly ſubmitted it, that theſe Aﬀida- 
what Kind of V{tS pꝛoved the Fat to be of a different Nature from that charg'd 
afdavitzaro {11 the Indicment, and the Defendant had confeſſed no moze than 
proper to b® that which was charged in it; kor which Reaſon they ought not 
Ocean td be read agatnſt him. However, the Court was of Opinion, 
that they well might; and they were read acco2dingly. 


l Howel 


When a Mo- 
tion is made 


Len . n SY TD CS 
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Howel and Walker. 


O* Rule to ſhew Cauſe, why an Attachment ſhould hot go a- Wheb a Mo- 
gainſt the Defendant fo2 Beach of an Award; M2, Marſh tion is made 
objefted, that the Rule was obtained upon the Aﬀfirmatton of a ena 
Quaker, which ought not to have been admitted; becauſe the bos far the 
End of the Attachment is to puniſh the Defendant in a crimtnal afrmation 
anner, fo2 a Contempt of the Court; and to ſhew that ſuch of Quaker 
firmations have been afually refuſed in theſe Caſes, he cited 9 be read, 
that of The King and Wych. But the Maſter ſatd, that theſe $0,090; 
attachments iſſue out of the civil Side, and the End of them wach Moywon, 
is only to recover a Duty of a civil Mature, and in the Caſe of 
one Jaſper it was allowed. The Court too were of the ſame O⸗ 
— 7 but cnlarged the Rule, that Pecedents might be 
car JC . 


The Biſhop of London and 'The Mercers Company. 


HE Judgment of the Court of Common Pleas having Vide ante 
been affirmed by this Court; Serjeant Belfield moved, that 9% 
the Ocfendant in Erro2 might have Damages given him in Pur⸗ 
ſuance of the Statute of 3 H. 9. 10. and that to the Ualue of the 
Living. And fo2 this Purpoſe cited 1 Cr. 145, 173, and Dy. 77. 
Uccozdingly a Rule was made to ſhem Cauſe, Vide Poſt. 


Anonymus. 


8 Jetſons having been ozdered by the Court to attend, How for « 
and the Court having now thought tt pꝛoper that the Matter — 
ſhould be inquired into moze ſtrtäly betoze the Maſter ; Pz. von dis on 
Kertleby moved, that they might be committed in the mean Recogni- 
Time. But M2. —_ lald, that upon theſe References to the tance. 
Maſter foz a moze ſtrit Inquiry, the Court always allows the 

Party to go at large upon his own Recogntzance ; though he 

did agree, that after the Party is taken upon the Attachment 

the Kecogmzance of other Perſons ts requiſite, as well as his 

own. Acco2dingly each Party was allowed to go at large, in the 

pꝛelent Caſe, upon his own Recognizance. 


More and Eyles. 


* Debt brought one an Heir upon the Bond of his Anceſtoz, what mall be 


the Defendant p 
rol might demur; but no AUftidavit was made to verify the lea Ple« in Bar, 
at the Time of its being put 1n. _ which M. Timothy — in 
Barnardiſton moved, that the Plea might be ſet aſide fo2 this 
Reaſon. But the Court was of Dptnion that the Plea was a 
tempo2ary Plea in Bar, and not a Plea in Abatement, acco2d. 
ingly refuſed the Potton, the Chief Juſtice and Judge Lee abſent, 

Vor. II. | P þ Maynard 


ended his Infancy, and pzayed, that the Ja» ſid to be « 
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Maynard and Harvey. 
How far the Na Scire facias againſt Ball the Oefendants pleaded, that g 
. Capias ad Satisfaciendum was ſured out agatnſt the Puncipal, 
Perfon to and chat be was taken in Exccution on it. The Plaintiff's 


give Oyer of Counſel now ſatd, that if there was any ſuch CUrie, it muſt be 


«a Writ, 


Vide ante. 


How far « 
Demund ſhall 


he ſaid to 


a Reco2d of this Court, and therefoze they moved, that the 
Defendants might be obliged to give Oyer of this Crit, and 
if they did not, that Judgment might be entered againſt them; 
and fo2 ou 2 — cited a like Caſe of Hunter and Wiſeman, 
Acco2dingly the Court made a Rule to ſhew Cauſe, the Chief 


Juſtice and Judge Lee abſent, Vide poſt. 


Lomax and Holden. 


7 Rule to ſhew Cauſe, why the Iſſue in this Cauſe (ould 
not be tried at the Bar, 2. Strange (afd, he ſhouln not 
oppoſe it, but ſubmitted it, that eit muſt be upon Terms that 
the Dcfendant will pap Var-Coffs, and receive Niſi prius ones; 
becauſe he had an Affidavit, that the Plaintiff was not wozth g 1. 
in all the Wloziv, beſides the Eſtate in Queſtion, Mz. Reeves 
on the other Side obſerved, that this was an Iſſue out of Chan» 
cery, which that Court had direfted to be tried at the Bar, and 
therefoze this Court would put no Terms upon the Parties, 
Accozdingly the Rule was made abſolute without impoſing 
any Terms upon the Parties at all; the Chiek Juſtice and 
Judge Lee ablent. | 


Cole and Cockerel. 
N a Quantum meruit fo Lodging and Diet fo? the Defendant's 


(Uke, which the Plaintiff declares, that he dellvered to the 


Oefendant's CUife at the Cſpectal Inftance and Requeſt of the 


be neceſſary, Dekendant; the Defendant pleads, that at the Time ſtippoſed 


or not. 


not extend to ſuc Things, as 


by the Declaration his Wite cloped from him; abſque hoc, that 
the Goods were delivered to his Clife at his Requeſt modo & 
forma, Cipon this Jſſue was joined; and upon the Trial no 
ſpectal Requeſt could be p2oved ; accozdingly a Caſe was made 
fo2 the Opinton of the Court upon this Point, whether a Re- 
= was neceſſary. M2. Acherly argued, that it was neccel- 
ary ; and ſubmitted jt upon thts fingle Point, that in 
the pieſent Cale a ſpecial Tſſuc was joined, which muſt be 
p2oved lpectaliy as it is latd; and fo2 this Purpoſe cited 
7 H.4 11. and 2 Saund. 317. But the Court was of Opinton, 
= the Requeſt in this Caſe was implied by the Law upon 
Deltvery ; and that the Rulc, that has been menttoned, docs 
the Law implies; but ta thoſe 
Things only, which the Law does not tmpſy; acco2Dingly, 
Judge Lee abſent, they gave Judgment fo2 the Plarncif. 


The 
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Kc 4. 


The King and Lady Lawley. 


HE Defendant having been cramined upon Jnterrogato- How far « 
ries fo2 a Libel publiſhed by her on the Proceedings of Mater Re- 
the Court, and the Vater now reporting der in Contempt, fa dende 
M2. Marſh ſubmitted it, that it appeared upon her Examinatton, mont wo « 
that mhat ſhe did was by the Inſtance and Otreckton of Her Convickion. 
Pugband, and therekoze fhe Fame ought not to be 45 
upon her, but upon her Pusband. Bur, ik the Court chould de 
ot Opinion, that ſhe was anſwerabfe koz this Offence, at leaſt 
the ourt would ball yer tüll they could be p2epared to paſs 
the Judgment. The C {ef Juffice ſafd, that the Excuſe that 
poo been mentioned could be none in theſe Offences, though it 
5 it Felonies, And as to batling her, the Coutt decfarev, 
that a Repozt of the Maſter was in the Nature of a Con- 
bickton, and therefoze they could not do it. Accozdingiy the 
Potton was diſallowed, Judge Lee abſent, 


The King and Britton. 


IE Deſendant having been indtcked upon the Statute of When « per- 
5 Elz. fo; crerciſing the Trade of a Cutler, without Ha- = indict 
ving ſerved a legal Appzenticechtp. DM}. Draper took an Et- {oO 
ception to it, which, he (fatd, had often been aflowed, that the Trade wich: 
Trade was laid in the Indikment to be ufed infra hoc Regnum out having 
Anglia at the Time of the At; whereas there was now no ſerved« legal 
ſuch Kingdom. Foz thts Pur palt e cited the Caſe of The geen 
King and Windgrove, Hill. 3 EO. 2. whtch was determined upon to — 
the Caſe of The King and Paris, which had been befoze determined of 5 Eliz. 
upon tle Caſe of The King and Hog, Trin. 9 Geo. 1. The Caſe how far ſuch 
of The King and Windgrove, he ſatd, was an Jnditinent fo? — 
ererciſing the Trade of a Baker. Ede Caſe of The King and — 
Thompſon, he obſerved too, was to the fame Purpoſe, and that nor, in re- 
was an Indtäment koz ercrciſing the Trade of an Jronmon⸗ ſped of its 
ger. And fo that of The Queen and Robinſon, Faſter 1714. fo) 2 
crerciſing the Trade of a Barber, Scrjeant co_ or thee ances 
other Side argued, and fat, he did agree, that Indickments „nia this 
have been quaſhed upon this Exceptton, where the Trade, Kingdom ar 
which the Party is tüdicked fo2 crerctſing, is not one of thofe, the Time of 
which is by Name menttoncd in the Stakute; bur che Trave be Aa. 
which the pzeſent Defendant is indtcked fo? exerciſing is one of 
thoſe; fo2 which Reaſon ſubhmitted it, that ft was unne⸗ 
ecſſary to have averred, that the Trade was uled in England 
at the Time of the Ack; becauſe the Act itlelf has erpzelly de⸗ 
clared it to be lo; and therefoze he appzehended, that the 
Cleuſe of afra hoc Regnum ſhall be rcjefted as Syrpluſage. 
Co which Purpoſe he cited the Caſe of White and England 
z Salk." Accozdingly the Court ozdered this Matter to ſtand 
over, Judge Lee abſent, Vide poſt. 


The 
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The Pariſh of Northfetherton againſt The Pariſh of Hor. 
I ſington. 


How far an N Rule to ſew Ca l : 
ofRe uſe, why an Over made by two Juſtices 
— ſhall O fo: the Removal of one John Powen, Mary hts CUife and 
be ſaid to be ther Thiidzen to the Parich of Northfetherton, which was al. 
a firmed at the Seſſions, ſhould not be quaſhed; and why an 
World Oder of Seſſions, diſcharging an Ozder of two Juſtices made 
* dafcerwards fo2 the removing the ſaid Mary by the Name of 
Mary Hellior, and four Childzen, as being Baſtard Child2en, to 
the — of Horſington, where they were bo2n, ſhould not 
be ltkewtſe quaſhed; and the ſaid laſt Ozder of two Juſtices 
confirmed 2, Forteſcue (aid, that he appꝛehended, the Law 
was very clear, that wherever an Ozder of two Juſtices is made 
fo2 a Removal, and that Ozder not appealed from at the next 
Quarter Seſlions 0 affirmed upon the Appeal, that Removal 
ts concluſive to all the Told. Now he vbſcrved, that there 
was ſuch an O2der in the p2eſent Caſe foz a Removal to the 
Pariſh of Northfetherton, which was aitually affirmed at the 
eſſions ; and therefoze he ſubmitted it, that the ſubſequent 
Oder of two Juſtices was clcarly irregular. M2. Reeves on 
the other Stde argued, and ſatd, he ſhould not contend, but the 
Rule of Law was as has been mentioned; ueither ould he 
contend, but the Fait really was, that the lame Woman with 


would appear, that the Pariſh of Horſington was the Parish, 

which ought to be charged with theſe Perſons ; and therefoze, 

if the eres could in any Tap be come at, the Court would 
certainly allow it. The CUhole of the Caſe, he obſerved, was, 

that this Mary Hellior was indeed married to this John Powen, 

| but he was at that very Time married to another Woman; 

n and conlequently the Parriage with Mary Hellior was a mete 
- Nulltty ; the Childzen were Baſtards ; and therefoze Mary Hel- 

lior and 1 Childzen in Conſcience ought to be maintained by 

the Pariſh of Horſington, which was the Place where her Set- 
tlement was, and the [Ilace where the Chtldzen were bozn, 

Now the Way, in which this Ozder of Re moval to Horſington 
might be made good, he 1 was, by conſidering, that 
the Perſon removed by the Name of Mary Powen, and the Per- 
(on removed by the Mame of Mary Hellior, could not upon theſe 
Ozders be taken to be the ſame Perſon. The Court doubted, 
whether this laſt Ozder could be maintained in the Yanner that 
has been menttoned; but tif it could in any Gap, they ſaid, 
it certainly ſhould. Upon us Judge Probyn took two Er⸗ 
ceptions to the Owder of Removal to Northfetherton; firſt, 
that the O2der was only ſaid to be made upon due Cramtna- 
tion and other Circumſtances ; (econdlp, that the Ages of the 
Chtldzen were not menttoned in it. Accozdinglp, Judge Lee 


ſington. But he * "a ſtating the Whole of the Caſe it 


abſent, this Matter wag ozdered to ſtand over. Vide poſt, 
I May- 


thzee of the ſame Childzen was ſent to the laſt Partſh of Hor- 
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or. Maynard and Harvey. 
HIS Matter coming now on again upon Motion to make Vide anto 
ces | the Rule abſolute, the Chief Juſtice ſald, that he did not 05. 
and think, that this Cale came up to the Cale of Hunter and 
af- Wiſeman ; fO2 that was of a Judgment Jo of this Court; 
an and there indeed the Party pleading the Judgment is obliged to 
ade nive a Note of the Koll which the Judgment is of, otherwiſe 
of the Search might be endleſs. But TUrits are always upon the 
to File, and the Search therefoze by no Means ſo difficult. Foz 
ot which Reaſon, Judge Lee abſent, the Rule was diſcharged. 
des and the Chief Juſtice ſald, as this Cale was, he did not 
aty think that the Party was intitled to Oyer ; but his Remedy 
— 1s by pleading Nul tiel Record. 
al * . * 
re Wildiſh and Lunden. 
he A Judgment in Ejetment having been referred to the Ma- When the 
It ſter fo2 Jrregularity, he repozted the Fack to be, that the Tenant has 
* Cenant had entered into the Rule to confeſs Leaſe, Entr and — Mining 
4 Ouſter ; but befo2e Plea pleaded gave Judgment to the Plain one 
Je tiff by Cognovit Actionem. The Landlod upon this pzayed Leaſe, Entry 
0 (though he had not obtained a Rule to make himſelf added, «nd Outer, 
it Dekendant) that the Judgment might be ſet aſide. And the bor for — 
' Paſter repozted the Päactice of this Court to be, that, after Jadgmentby 
), the Tenant has entered into this Rule, he cannot give Judg- Cognovir 
8 ment by Cognovit Actionem; but muſt enter a Relicta Verifica- Adionem. 
b tione; though he did agree, the Pꝛackice was otherwiſe in 
7 the Common Pleas. Acco2dingly, the Chief Juſtice and Judge 
3 Lee abſent, the Court ſet the 4 aſide. And Judge Page 
5 ſaid, that the Landlozd has a Vight to make himſelf added 


Defendant, at any Time after the Tenant has entered into 
this Rule to conteſs; and that, though he did not atually 
make the Leaſe to the Tenant; ſo as he ſhrws a reaſonable 
Cvidence to the Court, that he 1s the Perſon in Poſſeſſion. 


The King and Bolton. 


Mi Reeves came now to ſhew Cauſe, and ſaid, that he vide ante 
ſubnutted it, no Certiorari would lie in this Cale; be⸗ 
cauſe it did appear, that the Right of the Tithes came in 
Qucſtion, and where it doth not, the Juſtices of Peace are 
made final Judges. Foz which Reaſon he ſubmitted it, that the 
Certiorari was im̃pꝛoperly awarded. Then as to the Merits of 
the Ozder, he obſerved, that it was recited in it, that a De- 
mand of the Tithes had been made, and the Twenty Days e⸗ 
lapſed, befoze the Complaint was made; and the Adjudication 
does require the Oefendant to par Tithes fo fo much Time 
lubſtracked ag afozeſatd; which, he ſubmitted it, muſt take in the 
Time of the Demand, as well as the Cime after. My. Pil 
Vor. IL Qq worth 
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worth on the other Side ſald, that he had an Affidavit to p20- 

duce, that the 13 of Tithes did come in Queſtion bekoze 

the Juſtices z and that Evidence of that So2t was offered, but 

it was refuſed, And 11 to the laſt Matter, he app2ehended, 

that an erpzeſs Adjudfcatton of theſe Matters was requiſite, 

— po the Chtef Juſtice and Judge Lee abſent, the Ozder 
q A 


Philips and Grindel, 


Vide anto M* Strange came now to ſhew Cauſe, and ſafd, that by Law 

131, the Ball in all Caſes ought to furrender the Püncipal be. 

foze the Retur the Capias ad Satisfaciendum againft him. pe 

did agree indeed, that the Indulgence of the Court bas of late 

been ſhewn ſo far to Bail, as that the Court will Ray Pro- 

cecdings 1 them, p2ovided they ſurrender the Pꝛincipal 

befoze the Return ts out of N u two Scire facias's 

02 a Scire feci. But he obferved, that that Return, as well 

as all. ther Returns, ts out by the riſing of the Court ; yet in 

zefent Caſe, he ſafd, the Fait was admitted to de, that the 

urrender was not made tif the Court had acualh roſe on 

the Dap of the KAeturn. And therefoze he ſubmitted it, that 

the Surrender muſk have deen out of Ttme. The Court 

too was of the ſame Opinion, and ſatd, that they believed 

thts Pie had been often ſo determined. Foz which Reaſon 
they diſcharged the Ryle. : 


Anonymus. 


In Debt on O*® Motion to juſttfy Batl upon a CUrit of Erro2 in Debt 
wage fe upon Bond, M2. Parker ſubmitted it, that the zakkice of 
— uſtify {Ye Court was, that the Ball need only juſtify themſelves in 
themſelves double the conditional Sum, and not in double the Penal one. 
in double the But the Court Declared it to be othcrwiſe ; fo2, they ſad, tt 


Peoalty of was uncettain what the Jntereſt upon the Bond might amount 
o Bond, to, : 


Anonymus, 


Gr hs Scac. CN otlon in the Court of Ercheguer Baron Carter 
nee Sou declared, that the Court had made an Dyer this Term, 
chenuer wilt Not to allow of Exceptions to be filed to an anſwer, after thc 
not allow « Dcfendant is tntitled to move to diſmiſs the Bill fo2 want of 


* — to Pqolecutton. 

o Exce 

tions to 12 Anſwer, after the Defendant is intitled to move to diſmiſs the Bill for want of 
Proſecution. 


I 3 Term. 


ö c 


O Motion to file a Return to a Certiorari, dfrefed to 
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Aſh and Mathews, 


R. Reeves now moved foz the Court's DiteXfon to the vide ante 
Maſter in Relation to the allowing Cofts. The Plain» 149. 
tiff, he ſaid, had a regular Judgment and Execution; 
and whtlft he was in eſſion of the Eſtate in Pur- 
ſuance of it, he was at ſome Charges about the plowing and 
ſowing of the Gzound; the Expence of which, he ſubmitted it 
the Baſter ought to allow within the Intention of the C@o8 
Coſts in the fozmer Rule; 8 at leaſt the Court would amend th 
Rule now, and make the Terms of it to be, that the Plaintiff 
ſhould allow fo2 thoſe Expences. The Court were of Dpt- 
nion, that this was not within the Meaning of the fozmer Rule; 


neither did they think Bur di to make it any Part of this. Ac- 


cozdingly the Motion difallowed, 


Anonymus. 


e : 
Commiſſioners of Sewers, the Court ſaid, that in theſe gg pro 


Caſes they only make a Rule to ſhew Cauſe; accozvingly did ſo miſſioners of 
in the p2eſent ate, | Sewers is re- 


| moved np 
by Certiorari, how far the Court will not direct that the Return to it ſhall be filed without 
making « Rule to ſhew Cauſe. 


Anonymus. 


OX a Motion fo2 an Attachment againſt the Sheriff of Suffolk, _ —— 
fo: not returning a Crit, an Aﬀedavit was produced that u geg , 
Hill. 3 Geo. 2 was the Term in which the Return ought to have of ar Term 
came in, and that Search had been made among all Returns when chey 
of that Term; but no ſuch Return could be found. The Chief oushtto havs 
Juſtice doubted, whether the Affidavit was full enough; becauſe e © 
the Return might have come in in any of the Terms after, 

and that would have been ſufficient. But it was anſwered, that 
when a Return does come in, it is always filed of the Term 
when it ought to have come in. Accozdingly the Motion was 
granted. * 


_ 
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Vie ante 


148, 


Vide ante 
128, 


How far tho 
Court will 
ive Time 
r moving 
to change a 
Venue, 


The Pariſh of Horſington againſt The Pariſh of North- 
fetherton. | 


T HIS Matter coming now on again, the Court declared their 
Opinions, that the O2zder made upon the Pariſh of Horſing. 
ton, could not be maintained. And though My. Reeves ſubmitr- 
ted it, that (f a Man was removed by the J2ame of John, and 
that was his w2ong Name, yet he might at any Time be re- 
moved by the Name of Thomas, being hig right Mame; the 
Court ſatd they took the Law to be otherwiſe. Foz there is as 
much Reaſon fo2 the Pariſh, to which he is removed, to take 
ſuch Exception to the Ozder of Removal, within Time, as 
any other. Then as to the two Exceptions taken by Judge Pro. 
byn upon the fozmer Argument to the firſt Dzder, he and the ref 
of the Court now agreed, that they could be of no Foxce, Foz 
as to the D2der's being ſald to be made upon due Eraminatton 
and other Circumſtances, they were of Opinton, that the CUlozvg 
other Circumſtances ſhould be rejected, as Surpluſage; and as ta 
the Ages of the Childzen betng not menttoned, rhey ſaid, the 
uſtices have adjudged the Pariſh of Northfetherton to be the 

lace of the laſt legal Settlement of the Childzen; and there: 
oze the Ages of the Childzen need not be let 195 Accozd- 
ingly the aſt Ozder was quaſhed, and the onginal D2der con- 


The King and Lofield 


N Rule to ſhew Cauſe, why the Deſcendant ſhould not pay 
Coſts, fo2 not pꝛaping a Tales at the Trial, and ſo upon 
the Matter not compleatly carrping down the Recozd; My. Fa- 
zakerly\(atd, that the Defendant had obtatned a Rule fo2 a ſpe- 
ctal Juty, and had got a Warrant ſigned by the Attozney Gene- 
ral foz a Tales, which he afually pzoduced at the Crial, and 
which the Pꝛoſecutoz might have made uſe of, if he had thought 
proper, and have Neher a Tales upon ft. De obſerved, that at 
(ifi prius in c1vtl Aﬀtons, where the Reco2zd is made a Remaner, 
the Entry always ts pro Defectu Jurator'; yet theſe Coſts are 
never granted. The lame 1 is made upon the pꝛelent Re- 
cod; acco2dtngly the Court diſcharged the Rule. 


Wills and Williams, 


Nan Aſſumpſit fo; certain Toll ariſing from a Bozough in 
Cornwall, Scrjcant Belficld moved to change the Venue from 
Middleſex into Cornwall. e ſaid, that the Declaration was ſerved 
but on Saturday — ſo that it was impoliible yet to get an 
Affidavit from the Octendant who lives in Cornwall, that the Caule 
of the Acton, if any, did ariſe in Cornwall. However, he had an 
AMdavit from an Attozney, who was Neighbour both to the 
Plaintiff and Octendant, and he [wears that he belteves neither 
4 | 
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of them was ever in Middleſex in their Life-Time. The Der- 
jeant obſerved too, that the Rules fo2 Pleading would be out 
on Tueſday next; but he was afraid, if they had moved fox 
Time to plead, it would have been too late after that to have _ 
moved to change the Venue. The Court upon theſe Circum- 
ſtances made a Rule fo? 2A Cauſe on 1 ſeven- 
night, why the Venue ſhould not be changed ; by which Time 
the Defendant's Affidavit would be able to be in Town. And as 
to enlarging the Time foz pleading, they ſatd, that the doing 
that would be unneceſſary. Foz upon the Matter the Queſtion 
is whether the Declaration ts regularly delivered. 


Doyly and Daniel. 


MN gs moved to dilrparge a Rule foz changing the How far the 
Venue from Norfolk into Eſſex, and that the Venue might 1 
be lald in Middleſex which was the p2oper County, upon an Piet 
Affidavit on the Behalf of the Plaintiff, that the whole Cauſe Leave to 
of Acton arole either in London 02 Middleſex De obſerver, change his 
that the Acton bzought was fo2 Fees in Agency Buſineſs ; and Venue. 
though the greateſt Part of the Buſineſs was done in Middleſex, 

yet ſome of the Offices are in London, and therefo2e it was im- 

poſſible but ſome of the Buſineſs muſt have aroſe there. Þe 

ſaid, that this Motion is made befoze the ſecond Term is over, 

and till that Time the Plaintiff is intitled to move to change 

his own Venue. Foz which urpoſe he cited Sid. 442. The 

Court ſatd, that the = otion was fo; Leave to amend 


the Declaration _=_ 2ayment of Coſts and that would have 
the lame Effect with a Motion to diſcharge the Rule foz2 chang⸗ 
ing the Venue. Accozdingly that Motion was granted. 


Anonymus. 
| Na Convpickton fo2 building a 


ouſe in London without Par Ho far the 
Calls, contrary to the late Ack of Parliament, hz. Theed, Court will 
moved, that the Prfecu might have the Leave of the Court 1547 5 


to make up this Leave to 
a it 


zoſecution; but without Leave he ſaid, he componnd a 
could not d v the erpzeſs Mozds of the Statute of Proſecution. 
18 Eliz. 5, The Court ſaid, hat they thought that Ack did not 

ertend to Convittions ; eſpecially not to Convittons made in 
Purſuance of Statutes that were made after 18 Eliz. Accozdingly 

the Wotton was refuſed. 


Vor. II. Rr Bird 


_ * a 
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Bird and Smith. 


. Plaintiff had bzought a fozmer Action as admintgra⸗ 
o th 1 | Ve; — 
ot will | Tr; bur if the Declara fot hav ſeft Blanks fo) the — 
not ſtay the mh eg he 5 ihiſtratton was Conmmuren. and ko ſame other 
Proceevinys Wartſculaes relating tot ; the Ne emurred;to the De⸗ 
none ede CLaratton tos this-Reaſon ; vüt the Plaintiff, inſtead at moping 
of « former to amt d 9 carat on, go „cave of C Court upon a 
one are paid. Sidel Pat Potron to dilcon nyſe wſt out Papment of Coſts, 
as being an Adnttniſttato;. 'Motwlthitanding this, the Jlatn: 

— — bought another I oe 555 — 3 

pon ch 992. Strange mopep, Noccedin might 

be ſtald. till de pald Colts Mn" the ozimer. But the Court re, 

fuicd the Motton, by Reaſon that an on donner 


10 i e by the Law from al C on commenting 


Cowel and Waller. 


Within what FN Rule to gots Cauſe, why an Attachment {bould not go 
Timeen Um- aguthft the Delendant fo) hot perfo?! ing an Award, :. 
pire my Marſh ſay, that the Fat was, thaf the ian fand Befeiwant 
Umpirage. entered into Bonds of Acbitratſon the 1 of December 
faſt, co ud the Arbttratozs mqne their Award by the 17th of 

I uary follo 11. und if the'Afbittatozs ſouly nat make their 

ward within the Time given thee, they t arties obliged 
come at rr e e hog make zee 
ferently choſtu | take, to ag he made his 
1 ctermitatton y the 1ſt of Feb. The Ari chokcan Umptre 
on the 24th of Decem. and that Umpire made his Almpirage on 
the 14th of January. The Queſtton, he ſatd, upon this was, 
hether the Amptrage was good, in as much as it was 
made thzee Days bekoze the Time ended, whtch the Jrbitratozs 
hay gtven them foz making tbeit Award in. He did agree, that 
t are of Mitchel und Harris, Salk. 71. ſeemed to be a petty 
ong aut Ulty to ſuppazt the Ampirage; but yet he (ybmit- 
te it. wat t was ＋ 11 from 'the p2elent Caſt; fo? 
there the Ampire was cholen but on the very Day, in which he 
wag there w to make bis Umptrage in. Pe did ogree [ikewlſe, 


that there wag anorher Caſe etackly in Point with the p2cſent 
one, which came befoze the Court of Common ay lately; the 

ame bt it was Opel and Cogdel, and there the Court did in⸗ 
cline to think, that the Umpirage was good; but ſtill there was 
another Parter, which they founded their Judgment upon, viz. 
that an Award was pleaded in Bar 3 of a Satiskadton. 
and not Payment in Purſuance of it. De obſerved then, that if 
theſe Cales ſhould be allowed to receive ſuch Ankwer, as has 
been offered, there were other Caſes in the Books, that ſtrang- 
1 _ the Opinton, which de contended foz, And fo? this 

urpoſe he cited one repozted 1 Leo. 32. and Raymond 206. and 
another in Salk. 70. Mz. 'Theed argued too of the ſame 1 

4 
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but, beſides info2cing the Point of Law that has been men- 
tioned, took an Erception to the Affidavit upon which the Rule 
was made, that the Mozds of ft 'only were, that the Deponent 
ſaw the Umpire ſign, ſeal and execute the Umpirage, bearing Date 
the 14th of Fannary, without ſuping, that he ſaw him execute it on 
that Day. Mz. Wirley on the other Side ſaid, that tf this Er- 
ception to the Affidavit ſhould have any Meight with the Court, 
it would be unneceſſary now to go into the Argument upon the 
Point of Law; however he ſubmitted it, that the Court would 
allow of a ſupplemental Amdavit, and would not require, that 
the ouginal Motion ſhould be mate de novo. The Court de- 
clared the Exception to the Aﬀidavit to be a fatal one, and ſaid, 
that they never allow a ſupplemental Affidavit, but where a 
Matter of Fat wants Confirmation ; but here the matertal Fat 
has been not at all ſwozn to. They obſerved then, that it would 
not be neceſſary to declare any final Opinion as to the Point 
of Law; howe Re ſaid, they were all ſatisfied, that the 


Ü—— 


E 


Amptrage might be maintained. And thts not only upon the 
Authoztty of tte Caſes that have been allowed; but upon the 
guthoztity Itkewiſe of Roll's Abr. 262. (5). and Str Thomas Jones 
16). Þowever the p:eſent Rule was dticharged. 


Anonymus, 


T4 E Defendant having been bzought up by Habeas Corpus, How far « 
M2. Strange moved, that he might be diſcharged, upon an en, malt 
Exception taken to the Commitment, that it _ charged him de id co be 
generally with inſulting thee Juſfices of Peace in the Execution good, not- 
of their Office, without ſpecifying what he ſafo oz did, in ozder vichtanding * 
that the Court map judge, whether it amounted to an Jiſult | cu rap 

02 not. Pz. Marſh on the other Side fatd, that he himſelf once qo(criviog 
took the lame Exception in the Caſe of the Judge of the Court the kad for 
of Twynman, and 92. Juſtice Page in the Chtef Juſtice's Abſence which tbe 
over-ruled it. Accozdingly the Court did ſo in the pzeſent Caſe, — — 


and the Dekendant was only batled. ommitted, 


Burry and Perry. 


HIS Matter coming now on again, the Court declared vide ante 
their Optntons, that the CUo2Ds were Aﬀtonable in them 113 
ſelbes; and fo2 that Reaſon the ſpectal Damage could not 
— - 8 Plaintiff to full Coſts, accozdingly the Rule was 
cyarg 


| Jacobs 


—— 
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The Certain- 
ty in « Plea 


ot Tender, 


with Regur« 
to deſeribing 


tho Place 


which the 


Tender was 
made in. 


any other particular Part of it. The Chief Juſtice obſer 


| Jacobs and Croſley. 


N Aſſumpſit the Plaintiff declared, that the Defendant agreed, 
in Conſideratſon that the Plaintiff would transfer to htm ſo 


man Shares of Stock in the York-Buildings Company, that the 


Vekendant would pay him after the Rate of 11 |. 7s. per Cent. 
upon transferring the lame immediately after the Opening of 
the Books. The Plaintiff ſets out that the firſt Day fo? trans. 
ferring after the Opening was the 29th of February, that the 
Douſe called the York-Buildings Houſe, was the uſual Place fo; 
transferring the Stock of the Tompany; and that the Pours 
from Chee to Five in the Afternoon, was the uſual Time fo? 
that JPurpoſe, The Platntiff then avers, that he was p2eſent 
at the Douſe — on the 29th of February, all the Time be- 
foze the Pour of Thyce till after the Pour of Five, ready to 
transfer the Stock to the © efendant, but that no one was there 
ready on the Part of the Defendant to receive the ſame. 
The + arther declares, that the Defendant has not 
paid the ſald Money, no2 ny Part thereof, in Purſuance of his 
Contract, which he lays to his Damage. To this Declaration 
the Dekendant puts in a general Demurrer; and the Exception 
taken to it by My, Fazakerly was, that the Tender ought not to 
have been lald at the Houſe generally, but in that Bart of it, 
where the Books are kept fo making Transfers. Oe obſerved, 
that tn Caſe of Tender of Rent 1 Piece of Gzound, the 
Law was known to be, that the Tender muſt be made at the 
Gate belonging to the Piece of Gzound ; fo in Debt fo2 Rent 
ko; a Douſe, the Law was known to be, that the Tender muſt 
be made at the Dooz of the Houſe; and : _— he ſubmitted 
it, that in the renee Caſe the Tender ought to have been made 
in that Part of the Þouſe, where the Books are kept; fo2 that 
is the moſt notoztous Place in this Caſe, as the Gate and the 
Booz are the moſt notoztous Places in the other. The Court 
lald, that they did agree, that the Tender ou to have been 
made in that Part of the Þouſe where the Books are kept; 
but upon this Declaration they would not intend that there 
were any other Parts of it. A Houle, they ſafd, ex vi termini 
ſignifies nothing but ſome Vullding; and it may be a Butld- 
ing of one Room onlp, as well ag of moze. Judge Page ſaid, 
if the Tender was to have been made at Guild-Hall oz Weſtmin- 
ſter-Hall, it would have been enough to have laid in the Decla⸗ 
ratton, = the Tender was made at Guild-Hall o: Weſtminſter- 
Hall, without faping it was made at the Doo? of the Doll, 
e 
too, that if the Defendant had prenned the General Iſſue in 
this Caſe, the Plaintiff would have been obliged to have p2oved 
his Tender in that very particular Part of the Þeuſe, where 
the Books are kept. Powever the Court thought this a Mat⸗ 
ter pꝛoper to be farther conſidered of, Vide Poſt. 


4 More 
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More and Gates. 


F an Aſſumpſit the Defendant pleaded the Statute of Limita- When the 


tations; to which the — —— that he ſued out a Stute of 
ilt of Middleſex in Hill. Term, with an Intent to declare in ia 
this Action, and that befoze that Time the fir Years did not in» „eme de 
cur; the Defendant reſoins, that though by the Courſe of the ia to be « 
Court, a Bill of Middleſex ts ſuppoled to iſſue only tn Term- good Re- 
Time, yet in Fat this Bill of Middleſex was not ſued out till —_— 
the 2oth of March following. at which Time the ſir Pears were en t n 
incurred; and to this the Pſatntiff demurs. M92. Draper argued Aaverment 
on the Part of the Plainriff, and ſubmitted it, that the Court may be al- 
would not allow ſuch Averment out of the Recod, —— wo 
which the Defendant has attempted ; and fo2 this Bes“ par pe 
the Cale of Jones and Burnet, in the Common Pleas, Paſch. „f fung out 
5 Geo. 1. An Aſlumpſit was there mought by the Plaintiff, as Bill of Mid- 
Indoꝛſee of IAK Note, agatnſt the Defendant, being diefer. 

an Attozney of the Court, by Wrtt of Puvilege; the Defen- 

pant pleaded, that the Attachment iſſued the 12th of February, 

and that at that Time the Note was not indozſed by the Platn- 

tiff; the Plaintiff replies, that in Fa# he did not ſue the At- 
tachment out till the 25th of March, teſted the 12th of February, 

and that the Jndozfement was bekoze the Arreſt. Apon this 

Caſe the Court was of —_— that no ſuch Averment could 

be taken, and thereupon they awarded, quod Breve caſſetur, as 

being ſued out befoze the Time. M2. Deniſon on the other Side 

argued, that Bills of Middleſex and CArits of Latitat were dil⸗ 
tinguiſhable from other Pꝛoceſs; a Bill of Middleſex has no 

Teſte to it, and a CUrit of Latitat map be ſued out befoze the 

Cauſe of Acton, though the Party cannot be arreſted by it be- 

foe; and fo2 this Pur pole cited 2 Cr. 561. and 2 Keb. 198. As 

to the Caſe of the Attachment, he obſerved, that that was con: 

ſidcred in the CommonPleas to be in the Nature of an Ozigtnal. 


or the Court o2dered this Matter to ſtand over. Vide 
OIT. 


The Biſhop of London and Lewen and The Mercers Com- 
pany. 


R. Fazakerly Came now to ſhew Cauſe, and ſaid, that he Vide ante 64 
lubmitted in the firſt place, that no Damages ought to 
be given in this Cale, becauſe the Statute ſpeaks only uf ſuch 
CUrits of Erro2 as are b20ought merely fox Ucration; but this 
CCirit of Crro2 appeared to be bzought with the Intent of having 
the Opinton of a (uperto2 Court in a difficult Matter of Law. 
1)0wever, if Damages ought to be given at all, he ſubmitted 


it, that the Quantum of them ought to be only the Intereſt of 


the Damages and Coſts recovered in the Action below. Che 
Jatron, he obſerved, was the only Perſon befo2e the Court to 
p2ay any Damages; the Damage to the Patron can only ariſe 
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from his being kept out of the Money which he was intitled 
to by the fozmer r the Patron has Ar to do with 
the mean Piofits of the Living; they belong to the ]92eſentee 
from the Inſtant of his Pꝛeſentätion. Foz the ſecuring them to 
the Preſentee, the Statute of 28 H. 8. 11. hag appointed, that 
whilſt the Right of Pzeſentation is under Conteſt, the Living 
wall be put tnto the Hands of Sequeſtratozs. Che r 
are bound by that Aﬀt to account to the P2eſentec fo2 all the mean 
Profits, ercept ſuch as are allotted fo2 the pzoviding a Curate, 

a that if the Patron was to recover that, which is found to be 
the Halue of the Church, in Damages, be would recover Datts- 


faction fo2 that which be was not intitled to; and M. Lewen 


would account ko; that which he never received. Serjeant Belfield 
and M:. Strange argued on the other Side, and ſatd, that 1 aps 

ehended, the Court would not enter into an Inquiry of what 
the Intent was in pape the Crit of Erroz. The Event of 
the Crit of Erroz is the only Rule to determine the Intention 
of the Parties by; and as the Event bas been againſt the Platn- 
iffs in Erroz, it is reaſonable they ſhould pay the Damages. 
hen as tq the Quantum of the Damages, they ſubmitted it, 
the pzoper Rule to go by was the Uatue of the Church which is 
found, and as there were thzce Pears ſpent between the Com- 
mencing the TUrtt of Erroz and the determining of tt, there 
ought to be thzee Times that Ualue given. They obſerved, 
that there. was a real Damage to the Defendants in Erroz, be- 
ſines that of thefr oy kept out of their Money, viz. that they 
could noe have fold the Abvowlon in the mean Time. An 
Advowſon is Aﬀets in the Þands of the Peir of the Patron; 
and the @tatute of Weſtminſter 2. 5. has appointed, that the 
rr Walt bave Damages found faz bim accozding to the Ua- 
ue of the Chureh. The Court declared themſelves very clear 
in Dptnton, that ſome Damages ought to be given in this 
Caſe, but the Chief 4 tn particular ſatd, that he was nat 
ſatisfied the ht to be accozving to the Galue of the Living. 
Þowever, th tter ſtood over. Vide Poſt. 


Anonymus. 


O Rule to ſheww Cauſe, why the Gaoler of the County of 
Lieceſter ſhould not deliver over the Poſſeſſion of the Pu⸗ 
ſoners, and of the Gaol, to one whom the p2zeſent Sheriff had 
appointed to have the Tuftody of them; B . Abney Tatd, that 
many of the Puſoners were committed in the Cuſtody of toz- 
mer Sheriffs; lo that till thoſe Sheriffs had aMmgned them 
over to the pzeſent Sheriff, he (ſubmitted it, the pzeſent She- 
riff had nothing ta do with them. He obſerved farther, that 
admitting the fozmer Sheriffs ſhoulo make ſuch Aſſignment, 
vet ſtill thts Court would do nothing in an Affair of thts Na- 
ture, by way of Motion, Ind of this Dptnton, he (aid, the 
Court was in the Caſe of one Stafford. However, in the p2e- 
lent Caſe, the Court thought pꝛaper to make a Rule upon 
kozmer Shcrifigs to aſſign over their Pytſoners to the Flr] 
ori, 
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Shertf, and tikewtſe upon the Gaoler to detiver the Poſſeſſion 
of the P:tſoners and of the Gaot to the Perſon, whom this 
Sheriff appointed to have the Cuſtody of them. 


The King and The Inhabitants of Utoxeter. 


HIS Matter coming on again, 7. Reeves argued in de ne 
TF DUuppozt of the Ozder. And the puncipal Batter now de- * 
batch, was, whether the Satute of 13 & 14 Ch. 2. 12. (21.) ex 
tended to other Counties, beſides thoſe menttoned by the er- 
piels Tozds of the Statute. To ſhew that it did, he cited 
the Caſe of The King agatnſt The Inhabitants of Stokelane, Doul- 
ton und Lucome-Lodge, Hill. 11 Ann. The Juſtices had —— 
Overlecrs in Lucome-Lodge, in ozder to make a Removal there. 
One of the Potnts befoze the Court was, whether the Juſtices 
could appoint Overſeers in this Place, in as much as it was 
not within any of the Counties mentioned by the Mods of that 
Ciauſe in the Ack of Parliament; the Court was of Opinion 
that they might; and the Reaſon given was, that the Wiozds of 
the Ack were, and other Counties within Eng/and and Hales; now 
none of the Counties mentioned ate within Wales, and there- 
foe the Statute muſt ertend to other Counties beſides thofe 
that are mentioned. However the Court did agree in that 
Caſe, that Lucome-Lodge did not appear to be a Place where 
there was above one Pouſe in it; and therefoze the D2der was 
held bad upon that Account. The Chief Juſtice ſatd, that though 
there were thoſe general Mozds ſaid in that Caſe, that the Sta- 
tute extended to other Counties, beſides thoſe mentioned in the AQ; 
yet the particular Caſe then befoze the Court, did not come up 
to the pzeſent one; fo2 there the Doubt befoze the Court was, 
whether the Statute allowed Dverſeers to be 4 — in other 
ertraparochtal Places, beſides thoſe lying within the Counties 
mentioned by the Ack. The Court there was ok Opinton, that 
it did, and this Caſe has conſtantly been held fo2 Law, though 
the Lozd Chief Juſtice Holt was always of Opinton, that Dver- 
leets could not be appointed in extraparochial Places. Dow- 
ever, hc obſerved, that in that Cafe the Pooz muſt have been 
left arving, if Overſeers could not be appointed but here 
there is a Bzobiſion fo2 them by the ith, at large. you 
which the Court thought, that this Matter required farther 
Conſideration ; accozdingip ozdered Coples of the Cale to be 
latd befoze them. Vide Poſt. 


Thruſtout and Holdfaſt. 


* an Cjeament the Plaintiff had latd bis Demiſe back fo far Ho» for the 
as 9 Geo. 1. which M1. Fazakerly ſaid was done, in oder to require tho 
prevent the Dekendant giuung in Evidence the Statute of Li- piaintff, or 
mitattons, upon which he moved, that the Demiſe might be vor, to 
l162tcned, e did agree, that if rhe Demiſe had been ſaid fo Bonn de 
tar back, only to have intitled the Plaintiff to have bzought an den de ba, 
4410u toz mean Profits fo2 ſo long, the Court would not have 1 in bis 


(hort- Declaration. 
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ſhoztened the Demiſe. But he obſerved, that |f this Method 
was allowed in this Caſe the Statute of Limitations would 
wholly be made ineffeftual. Foz by confeſſing Leaſe, Entry 
and Duſter, the Defendant admits an Entry almoſt fo) all 
Jurpoſes, but to avoid a Fine. And be obſerved, that at Nis 
rius befoze M7. Baron Carter in Northumberland, he non: 
ulted a Fun fo: laping his Demiſe above Twenty 
Pars back. The Chief Juſtice, ſaid, that the confeMng 

eaſe, Entry and Ouſter would certainly have ſuch an 
Effet, as M7. Fazakerly mentioned, but vet he did not ſee, 
that the Court could do any Thing in it, However the Court 
made a Rule to ſhew Caule. 


Reed and Chapman. 


m_ tho N Rule to ſhew Cauſe, why a Pohlbition ſhould not go to 
Cane % the Admiralty-Court, 932. Parker ſaid, that the Foundation 
«riſdition Of the @uit in the Court below was fo2 Wages due to the Plain⸗ 

ſt 
i « Suit for tiff as Mate, and the Plaintiff there only ſuggeſts farther, that 
Wapes due = Maſter of the Ship died in the Cloyage, and that the JPlaintiff 
to « Maſter thereupon fo2 Neceflity ſake took upon him the Buſineſs of Ma. 
”" ſter, and thereupon 1 that in Conſideration of that he may be 
allowed 61. per Month koz that Time, as Maſter's Ulages. 
J. Parker upon this obſerved, that undoubtedly the ſettled 
Ale of the Court was, that fo: org of Mariners 01 Mates 
of Ships the admiraſty-Court ſhall be allowed Jurtsdiitton, 
but fo2 ages of Maſters they ſhall not. However in the pie 
ſeit Caſe he ſubmitted it, that the Dutt fo2 ages, as Maſter, 
was only an Incident to the other. Powever the Court was of 
a different Opinton; 8 02dered the Rule to ſtand as 
— We 2 of a Maſter, and diſcharged it as to the Wages 

0 a rc. | 


Cowper and Norman, 


How 8 9 * Rule to ſhew Cauſe, why the Plaintiff in Erro? ſhould 
Amro not have Oyer of a Scire facias to aſſign Err029, My. Parker 
Over of lald, that the Fat was, that after Judgment the JIlatntiff be. 
Seire facas [OW became a Bankrupt, and thereupon the — under the 
to allign Er- Commiſſion have ſug effed this upon the Rolf, and p2aycd a 
ch Scire facias to aſſign Crrozs, M2. Parker obſerved, that it wes 
a Rule of the Court, that nothing ſhall be pleaded to a Scire t.. 
cias to aan Errozs, which Point was ſo determined tn the Calc 
of Miles and Wilſon, fo2 which Reaſon he appzehended, that tic 
ranting Oyer would be intirely incffe2ual ; and he took Notice 
arther, that in the Caſe of Erccutozs 02 Adminiſtratozs ſung 
out theſe Scire facias's the granting Oyer is always refuſed. 
Mz. Yates on the other Side cited x Mod. 93. to ſuppozt the 

Uüle. Vut the Court thought proper to dilcharge it. 


1 Nichols 
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Nichols and Swordpainter. 


N an Aſſumpſit bzought by the Indozſee of a Pꝛomiſſozy How far an 
1 Note, the Defendant pleads the Statute of Limitations ; Averment is 
the Plaintiff replics a Bill of Middleſex ſued out Trin. 5 Geo. 2. *Hlowable in 
and that he did ſte it within the ſir Pears; the Defendant in (min whe 
his Rejoinder pꝛaps Oyer of the Bill of Middleſex, of the In- Time when 
dozſement of it, and of the Return to it; upon which Oyer it « Bill of 
appeared, that the CUrit was ſtamp'd the firſt Day of October — re 
1731, and thereupon he ſets fo2th the Statute made the 9th and“ ed out. 
roth of W. 3. 25. (59.) by which it is p2ovided, that no Officer When the 
ſhall make out anv 22 till it is ſtamp'd, and thereupon a⸗ —— of 
vers, that this Bill of Middleſex was not ſued out within = dad. 
ſir Pears, and ſo concludes to the Country. Upon this the „har hall 
Pe demurs, and ſhews fo2 Cauſe, that the Matter of the bs « good 

cjoinder is all nugatozy, and the Concluſion of it wzong. Rejoinder in 
DL. Agar a to ſuppoꝛt it; and ſatd, = a Bill of Middle. ſuch Aion. 
ex hag no Ceſte to it at Common Law, therefoze it could not 
be known upon the Face of it, when if was ſued out; but he 


thod, by which it may be known upon the Face of it, when the 
tit was ſued _ viz. by 8 that no Crit ſhall be 
h 


ths, 6p wh that the Statute ok W. z. has appointed a Me⸗ 


made out, till it is ſtamp'd. But the Court was of another 
Opinton, and ſatd, that though a Writ is not ſfamp'd, till af- 
ter it is made out, pet the CUrit does not thereby become vold. 
However the Chief Juſtice ſald, that he did not know, but 
all that Part of the Rejoinder might be rejeted, and fo the 
Concluſion be made good. Upon which this Matter ſtood 
over, Vide poſt, 


Bigley and Pechey. 


* Treſpaſs fo2 taking Goods, the Defendant pleads, that How far Toll 
at the Time of the Treſpaſs ſuppoſed to be committed, — not be 
Richard, Lozd Biſhop of Wincheſter, was ſetſcd in Fee of a ms * 
Market in the Town of Croydon, and that the Defendant, 
as Batliff to the ſaid 2 diſtrained the Goods in Queſtion 
ko? Oamage-feaſant. The Plaintiff replies, that the late 
King by his Letters RI granted the (aſd Market ta 
Jonathan, Lozd Biſhop of Wincheſter, and alledges, that at the 
Time in the Declaration mentioned he bzought the Goods 
into the ſatd Market fo2 Sale, till the Defendant took them of 
his own Wrong. The Dekendant by his Rejoinder craves Oyer 
of the ſaid Letters Patent, and pleads, that the Plaintiff brought 
Ns Goods there without Payment of Toll, upon which the 
efendant deſired htm to remove away his ſaid Goods, which 
the Platntiff did not notwithſtanding, and thereupon the Defen- 
dant diſtrained them, as he well might. To this the Plaintiff 
demurs, and ſhews fo2 Cauſe, that the Defendant has demand- 
ed Oyer of Letters Patent, which were not pleaded with a 
Froſere; that he has not alledged, that any Toll was due; ny 
"or. II. c 02 


* 


—__— 


—̃ — 
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fo2 what it is due; noz in what Manner it is due; no? that 
any was dented ; and that the Rejotnder ig a Ocparture from 
the Bar. Mz. Draper now argucd foz the Plaintiff, and ſaid, 
that all Markets were of a publick Mature, free fo2 all 125 
ple to come into; and therefore, admitting that Con was due, 
yet till by refuſing to Jo? it Idatnteff would not become 
a Trelpaſlcr upon the Soil of the Parket. For which Reaſon 
the Goods — * him into the Market, could not be d(- 
Nratned fo2 Damage-teaſant; and fo; chis Purpoſe he cited, 
g Cro. 75, 689, But he ſubmitted it, chat Coll was not due 
in this Cale ; becauſe it is not mentioned in the Letters Pa- 
. and is not due of common Right as incident to a Yar: 
z in ÞPzoof of which was cited 2 Inſt. 221. and Lutw. 1329, 
1336. De ubſerved farther, that the Mature of Coll was ſuch 
as to be due from the Buyer only, and not from the Seller; 
aud fo2 this was cited 2 Inſt. 220. And took Notice, that in 
all Demands of Coll the Quantity of the Toll ought to be 
let fozth, that the Court map judge, whether it was realſon- 
2225 02 not, e laſt. 222. and the Mature of it ought to have 
cen (et fopth, becauſe ſome is in Specte and others not, 
2 Rolls Abr. 123. Serjeant Belfield argued on the other Side. 
and did agree, that the Rejotnder could not be matntatned; but 
he ſubmitted lt, that the Replication was bad, and if ſo Judg⸗ 
ment muſt be foz the Defendant. De obſcrved, that the Platn- 
tiff $08 admitted % his 1 that he bzought his Soods 
to Sale into the Market; but befo2e he did do ſo, the Serjeant 
luübmitted it, that the Plaintiff ought to have tendered Stallage 
to the Lozd's Batliff; and fog this Purpoſe he cited a Caſe 
determined 15 Jac. 1. in Rolls Abr. 123. relating to the Town of 
Cambridge. The Court declared themſelves by no Peans [atts- 
fied, that Toll 02 Stallage was due to a Market without an exp2els 
Clauſe in the G2zant 02 Pꝛeſcription fo2 that Purpoſe ; but if theſe 
Duties were incident to Markets of common Right, they thought 
that Stallage could not be neceſſary to be tendered befo2e the 
Goods were bzought into the Market, and that it was enough 
to do it, after they were bzought in. And as to the Caſe cited 
out of 2 Rolls Abr. 123. the Chief Juſtice and * Page De- 
clared, that they doubted, whether it was Law. Accozbingly 
8 was given fo2 the Plaintiff, unleſs Cauſe on Thurt⸗- 
ay next. a 


Traverſe and Wood. 
Whena Writ 


— _ wa PON a Writ of Exxoz on a — — in Ireland, Mꝛ. Wynn 
228 moved, that the Defendant in Erro2 might be at Liberty to 
in Ireland, gn a Nonpros, in caſe Errozgare not aſügned within a CUeck's 
tho Method Clme after Notice ſtuck up in the Office, there having been one 
which tho Notice of that (o2t given already. Mz. Strange ſald, that there have 
Court. ue he. been ſeveral Rules made by the Court to this Purpoſe; accozd- 
tn the  Ingly they made ſuch Rule tn the p2eſent Cale. 

Plaintift in 

Error to af- | 
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Anonymus. 


What ſhall 

'S x Motion by Hz. Floyd that a Submiſſion to an Arbitration vor be 1d co 
might he made a Rule of Court, it appeared, that the der ac. 

Conſent was only, that the Award ſhould be made a Rule of he 8b. 
Court. M7. Monday ſaid, that the Court bas often refuſed migen to 
making Dubmtſſions to Arbitration Rules of Court upon ſuch Arbitration 


Content; accozdingly this was refuſed tn the pzeſent Cale. ——_ , 


Cour t. 


Twiſeldon and Newel. 


'$ - Rule to ſhew Cauſe, why a Scire Facias to aſlign Errozs What ſhall 
»ſhould not be quaſhed 4 its being teſted on the 22d of de *i4 to be 
e la 


May being on Monday and ſt Day of Eaſter Term and re- a —— — 
turnable Craſt. Trin. being th l Facias to af 


e Monday Fo2tnight after; ſo that Ggn Errors. 
there were not fiftren Days between the Teſte and the Return, 
without taking both Days tncluſive, whereas in theſe Compu- 
tations one of the Days ought always to be taken ercluſive. 

2, Amroe f(atd, that he app2ehended, this was help'd by the 

tatute of 16 Ch. 1. 6. (.) M:. Draper ſaid [tkewiſe, that he 
remembzed the ſame Rule diſcharged upon his Motion. Accozd- 
ingly the Court diſcharged this Rule in the pꝛelent Caſe, 


Anonymus, 


r Girdler moved, that a Man who was committed fo2 a When « Per- 
ontempt, might be diſcharged, upon Account of there ne- e dn. 
ver having been any Jnterrogatozics filed againſt htm, though zember, ow 
he had lain in Cuſtody fo2 a conſiderable Time. Mz. Maſterman far the Court 
lald, that by the r of the Court, Jnterrogatoztes need will nor di- 
not be filed againſt a Man, till within four Days after Secti- — 
rity given by the Party to anſwer them. The Court were of gan ding tbe 
Opinion, that the Party's giving ecurity was not necefſary Delay of ex- 
as he is in Cuſtody; and that the four Days ſhould be computed hibicing In- 
from the Time of the Party's being ſto21n to anſwer them. AC- terrogetories 


cozdingly the Party was ſwozn fo? this Purpoſe. againſt him 


Nichols and Swordpainter. 


| M* Bootle Junior now argued foꝛ the Plaintiff, and ſubmitted Vide ance 


it, that though the beginning of the Rejoinder was nuga- ““ 
tozp and Sutpluſage, yet by the Plaintiff's demurting to it, and 
ſhewing that Matter - ally fo2 Cauſe, it was made material 
ed. Fo? this Purpoſe he cited a Caſe in 
2 Lut. 1445. and 39 H. 6. 35. Pe latfd farther, that he appzepend- 
ed, that upon the whole of this Reco2d Judgment mult be fo 
the Platnrtiff, n it ſhould be admitted, that the 
Aﬀton did not commence tiſi the 1ſt of October laſt. Fo =- 
Note which the Plaintiff has declared upon, is —_— 
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How far « 
ſpecial A- 
greement 
made be- 
tween an At. 
torney and 
his Client 
Mall be laid 
to be bind- 
ing. 


Vide ante 


ok 35H.8. 6. and that was at t 


— — —— 


Months after Date, and bears Date the 2d of April 1725. Theſe 
Months, he did agree, muſt be computed as Lunary ones, and 
nut accozding to the Calendar; yet ſtill they did not end till 
the 7th of October 1725. Now the Tekendant by his own Argu⸗ 
ment admits, that the Aion was commenced the 1ſt of October 
1731; and conſequently well b2ought within the Time limited 
by the Statute of Limitations. The Court declared, that 
they were well ſatisfied, that the Beginning of the Rejoinder 
might be reſecked, as Surpluſage, notwithſtanding the ſpecial 
Demurrer fo2 that Cauſe. But as to the other Point, they 
thought pꝛoper to conſider of 1t. 


Anonymus. 


br an Ackton bzought by an —_—_— fo2 fifty Suineas upon a 
1 ſpecial ]ÞÞ2zomile of the Defendant, ko; Buſineſs done in his 
Iofeſtion ; Mz. Huſſey moved, that it might be referred to the 

aſter to ſee what was due, and that upon paytng the (ame, all 
1 might be ſtaid. The Court ſaid, as this Acton 
was founded upon a _—_— Agreement, they could do nothing 
tn it, Accozdingly the Motion was refuſed. 


Ball and Knight. 


M* Draper now Argued fo2 the Plaintiff tn Erroz, and ſub- 
mitted it, that the Cuſtom to award a Tales was in ttſelf 
vold. The firſt Statute which gave a Tales, he ſatd, was that 
e Payer of the Plaintiff; the 

nert Statute was that of 14 El. 9. and that was at the J2ayer 
of the Ocfendant. But there 1s an erpzeſs Clauſe in or Dta- 
tute of 35 H. 8. that that Statute ſhall not ertend to Cities 02 
Towns Coppozate ; and therefoze there ts no Pꝛetence, that the 
Tales in the 155 Caſe can be —_— by that Aﬀ of Parlta- 
ment. The Queſtion therefoze is in Relation to the Ualtdity of the 
Cuſtom. The Rule of the Law, he appzehended, was, that no 
Cuſtom of an inkertoz Court ſhall be allowed of, which breaks 
in upon the fundamental Rules of Pꝛoceeding in the ſuperio? 
Turtsdiiions. Foz this Reaſon, a Cuſtom in an fnferio» Court 
to try an Jſſue by ſir Jurymen, was held void in x Cr. 259. ſo a 
Cuſtom to award a Capias befoze a Summons, was held the 
lame, in 1 Rol. Ab. 563. And beſides, he obſerved, that the very 
Cuſtom now in Queſtion was doubted to be votd, in the ſame 
Jage of Rol. Ab. and there is another Cale there cited, where 
this Cuſtom was abſolutely diſallowed of. That Caſe was de⸗ 
termined 11 Ch. 1. and he produced the Roll now in Court, 
where the Judgment below appeared to be reverſed. He took 
Notice farther, that the Cuſtom, as laid in the pzeſent Reco2d, 
was particu at iy bad; fo2 the Cuſtom is laid to be, to chuſe 4 
Tales de Circumſtantibus in general, without ſaying de Vicineto; 
whereas the Statute of H. 8. — the Tales to be of Pen 
— roger the Body of the County; and therefoze he tub- 
mitted it, that it was abſolutely unfit and unreaſonable, 1 
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the Tales ſhould be of Men reſiding in the remoteſt Part from 
that Jurisdicton, p2ovided they happened to be ſtanding there 
pielent. Oerſeant Eyres argued on the other Side, and ſaid, 
that he appzehended the Rule of Law to be, that no Cuſtom in 
an inferto2 Court. ſhall be held to be againl Law, merely be- 
cauſe it differs from the eſtabliſhed Rules of Pioceedings in 
other Jurtsdifttions, unleſs ſuch Cuſtom be fn 1tſelf an unrea- 
ſonable Cuſtom, Foz this Reaſon a Cuſtom in Cheſter, that 
the Plaintiff in Erro2 ſhould pay Coſts, where the Judgment 
is affirmed, was allowed, though it was againſt the eſfabliſhed 
Rules of Pꝛoceeding in the Courts above, to give Coſts in any 
Caſes by the Common Law. To which Purpoſe was cited 
Rol. Ab. 564. So where a Cuſtom was in an inferio2 Court, 
that in an Acton upon Bond, the Dekendant might acknowledge 
the Aition, but pꝛap that the true Sum might be inqutred into, 
which was bona fide owing, that Cuſtom was allowed, as ap⸗ 
pears by 3 Cro. 894. and 1 Mod. 96. The Queſtion therefoze was, 
whether rhe pzeſent Cufom was an unreaſonable one, oz not. 
Co ſheu that it was not, he ſaid, he thought, no other Þ2oof was 
requiſite, than that the Statute of H. 8. has made ſuch ]P2atice 
unverfal in all the ſupertoꝛ Jurtsbiifions. And beſtdes, he ob- 
ſcrved, that in 2 Kol. Ab. 672. it 1s atual'» held, that ſuch Cu- 
ſtom to award a Tales is good, The Clef Juſtice and Judge 
Probyn inclined to be of Dpinton that the Cuſtom wag good; 
Judge Page, that it was not, upon Account of the Generality 
of it, that the Tales (huulo be granted of any Perſons, that hap- 
pened to be pꝛelent. Accozdingly the Matter was ozdered to 
ſtand over. Vide Poſt, 


The King and The Inhabitants of Ruff borough. 


HE Defendants having been ind{ed at the Seſſions, f02 How far the 

not _ a Dighway, and the Eight ſolemnly tried at Court will 
the Alles, by Conſent of all Parties, and found, that they fyProceed- 
were not bound to repair it; and a ſingle Juſtice having ſince pennen, 
taken upon himſelf to pꝛeſent theſe ſame Perſons fo2 not re- r not re- 
pairing this Þtghway, which P2eſentment had been removed up pairing « 
into this Court by Certiorari; Pz. Fazakerly moved, that J20- Highway. 
ceedings upon this P2eſentment might be ſtay d; and accozd- 
ingly the Court made a Rule to ſhew Cauſe, Vide Poſt. 


| 
Oldham and Long. 


N Rule to ſhew Cauſe, why a PDlea to the JurfsdiFton of How far « 
the Court ſhould not be ſet aſide, fo2 there being no Atfida- Plea to the 
vit annered to it; M2. Parker ſaid, that this was an Adion of | nat 
Aſſault and Battery, and the Plea is, that the Aſſault and Bat- , neceſf.ry 
tery arole in the County Palatine of Cheſter, and that the De- to be verified 
fendant is now, and was at the Time, when the Action atoſe, dy amdavir. 
reſident within the ſaid County JIalatine, The Subſtance of 
the Piea, he obſerved, was goo? beyond all Manner of Dil. 
pute; and therefoze the only Dbjettton againſt it could be, that 
Vol. II. Uu there 
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there was no Affidavit annered to it. J2ow as to that, he laid, 
the Fat was, that no Affidavit, verifying the Plea, was made 
at the Time the Plea was put in, and the Attozney ozdered hig 
Clerk ta anner it to the Plea; but the Clerk by Miſtake omitted 
it, Ve obſerver, that there was a Caſe in this Court very much 
like the pzeſent one, which was that of Solales and Durant, Hill. 
1 Geo. 2. Chere on a Rule to ſhew Cauſe, why a Plea of Cover: 
ture ſhould not be ſet aſide fo2 there being no Afidavit annexed 
to it, the Court diſcharged that Rule on M2. Dival's Motton, 
upon pꝛoducing to the Court an Aﬀidavit, verifying the Par⸗ 
riage. And he ſubmitted it, that there was great Reaſon fo 
this Indulgence; fo2 the Clozds of the Statute fo2 the Amend⸗ 
ment of the Law are, that no ſuch Plea ſhall be received, unleſs there 
is an Affidavit annexed to it, or other probable Matter to induce the 
Court to believe the Truth of it. The Court ſatn, that in the 
Cale cited, the Plaintiff confeſſed the Fat; but in the pꝛeſent 
—— he has not done lo; accozvingly the Rule was made ab⸗ 
ute. 
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Anonymus. 


How far the M* Agar moved fo2 an Jnfo2matton againſt the Church war⸗ 
e ax _ dens of a Pariſh, fo2 refuſing to let the Pariſhioners meet 
at, un the Church about publick Bulinels, in Purſuance of a No- 
againſt tice given there fo2 that Purpoſe. But the Court thought this 


Church-war- in Offence not great enough to require an Inkozmation; acco2d- 
dens, ingly refuſed the Motion. | 


The King and Osborn. 


Vide ante Miu Strange coming now to ſhew Cauſe, he ſubmitted it, that 
w_ oye pzeſent Caſe was erafly like that of The King and 

| Orm befoze cited; fo2 there certain Ladies were reflected on, that 
were unknown, and here certain Jews were. But the Court 
ſaid, that in the pzeſent Caſe it is related in the Paper, that 
the Fait there told, is a Fa# which the Jews have frequently 
done; and therekoze the whole Community of the Jews are 
ſtruck at. And wherever that is the Caſe, they thought this 
- 4 wy ought to interpoſe. Accozdingly they made the Nule ab- 


Trolop and 'Trolop. 


What ſhall Scac. * Oziginal Bill had been filed again the Dekendan; 
— we and his Father, ſetting fozth, that the Sand 1 
cox Plc died (ctſed_of certain Lands in Fee-fimple, and by his CTlull de- 
urch Ulled the ſame to the Plaintiff. The Will farther ſuggeſted, 
It for « valua- that the Father had Knowledge of this Ci, but ſecreted it. 
[It ble Confirler- And kept _ Ioſſeſſion againſt Right and good Conſcience, and 
| ation without therekoze the Bill prayed a Oilcovery. The Father put in his 

7 


11 Noce. Anlwer to this Bill, and thereby denied the whole of this mm 
15 > 
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ter that was ſuggeſted. The Son put in his Anſwer like 
wiſe, and owned, that he had heard of there being ſuch CTitll. 
but knew nothing of it. The Father died, and thereupon there 
was a Bill of Revivo? againſt the Son, and likewiſe a Sup⸗ 
plemental Pill, ſuggeſting, that the CAul had been kept in 
the Bands of one My, Collins, a Sallicitoz, and that immediate⸗ 
ly after the Death of the Father, it was delivered into the 
Handg of the Son. To this Supplemental Bill the Son put 
in a Plea, that in 1690, his Father was ſeiſed of the Lands 
in Queſiton, and that upon a Contrast of Marriage being de- 
pending he levied a Fine, and ſettled the lame tu the Cife oc 
umſelt to2 Lite, the Remainder to his intended Wife fo2 
Lile, the Remainder to his firſt and other Sons in Tail 
Male; that he was the firſt Son, and fp pleaded this Matter 
in Bar of a Diſcovery. Che dlalldity of this Plea had been 
beſo2e arguer, and the Chtef Baron and Baron Cummins were 
of Opinion, that it ſhould be over-ruleD; but Baron Carter and 
Baron Thompſon were of Opinion that it ought to ſtand. The 
Court having been thus divided, the Plaintiff applied by Pe⸗ 
tition to Sir Robert Walpole, Chancello2 of the Crchequer, in- 
forming him that no Judgment could be given in this Caſe, un⸗ 
lelg he thought pzoper to attend; and that this Plea would be 
ſet down in the Paper faz ſuch a Dav, at which Time his Pe- 
ſence was defired. The Chancello? did attend in Purſuance of 
this Petition; and now the Matter was again ſolemnly argued 
beloze him and the reſt of the Court. The Barons continued 
reſpeittvely of their fozmer Opinions; and now the Chief Ba⸗ 
ron and Baron Cummins Declared their Objettons againſt the 
Dlca, and fatd that it did not amount to a Purchaſe fo2 a va- 
{table Conſideration, without Notice. They did agree, that 
upon a Marriage Settlement a Waite is conſidered as a Pur- 
chaſer fo2 a valuable Conſideration, and that the Childzen are 
conſidered as Purchaſozs likewiſe. But then they obſerved it 
was ſfrtily neceſſary, that the Wite ſhould have no Motice of 
any Oefets in the Settlement at the Time of the Execution 
of it, in o2der that the Chtldzen may have the Benefit of Pur⸗ 
chaſo2s without J2otice, They did agree, that it was impoſſi» 
ble fo2 the Childzen to have Notice; becauſe they are not bozn 
at the Time of the erecuting the Settlement. They did agree 
likewiſe, that it could not be tncumbent upon the Son to have 
pleaded in this Cale, that his Mother had no Notice; fo2 a Plea 
is upon Oath; and no Man can be obliged to ſwear — vely 
to that which cannot be of his own Knowledge. Yowever, 
they laid, he might have ſwo2n, that he did oz did not belteve 
that his Mother Had no Motice; and ſo far he ought to have 
[wozn. Foz which Reaſon pzincipallpy they were of Opinion, 
that the Jalca was bad. They (aid likewiſe, that the Oefen- 
dant ought to have ſet fozth in his 105 that his Father was 
leiſed of ſuch an Eſtate, as he might have levied a Fine of; 
whereas in the p2eſent Caſe it docs not appear, that he was 
leiſed of any greater Eſtate than that fo2 Life only; and thts 
was = other Objection to the Plea, which they thought fatal 
likewiſe, The other two Barons declared their Opinions to 


be, that the letting fozth what the Dekendant believed, yay 
n 


: 


— — 
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not neceſſary in a Plea, becauſe it is a Matter not traverſable. 
And as to the not letting out the Mature of the Father's Eſtate. 
they were of Opinion that it was ſet aut with ſtiflicient Cer⸗ 
tainty. The Chancello2 agreed with the Chief Baron and Baron 
Cummins; accozdingly the Plea was over-ruled, Ex relatu. 


Chapman and Lamb. 


How far N an Acton b1ounht againſt the Defendants fo2 taking four- 
goods which 1 teen Shirts, fir Dandkerchtefs, a Night-Gown and a Clelvet 
8 Cap, they juſſified as Cuſtom-houſe-Officers; and upon the 
Ms own Uſe, Trial a Cale was made foz the Opinion of che Court ; where- 
wall pay Cu. (11 ft Was ſtated, that the Goods in Queſtion were Fozeign 
nom, or not. Goods, and bought by the Plaintiff in his Travels beyoun 
Sea; that the Goods were —_— wearing Apparel fo2 the 
Dlaintiff, and bought by him fo2 his own puvate Uſe, and 

not by way of Merchandize; that the ſald Goods were land- 

ed by the Plaintiff at Dover, and that the Oefendants, as 
Cuſtom-houſe-Officers, demanded Duty fo2 them; but that the 
Platntiff refuſcd to pay any, 2 the Defendants leiſed 

them. M9}, Kettelby argued koz the 5 laintiff, and ſaid, that he 
appꝛehended, the only Statute, which gave any Colour to ſup- 

ot this Seiſure, was that of 12 Ch. 2. 4. (3.) But he ſubmitted 

t, that upon examining that Statute it would appear, that no 

Goods are ſeizable by Airtue of it, but ſuch as are bought with 

an Intent to be (old again by way of Trade and Merchandize; 

and the Caſe has erp2eſsly ſtated it, that the pꝛeſent Goods 

were not ſo. De cited too Vau. 165. fo2 this PPurpole. Mz. 

Reeves on the other Side argued and ſubmitted it, that it would 

be a Thing of dangerous Conſequence to the King's Cuſtoms, 

to put the Dfficers into an Inquiry concerning the Intent of the 

Party buying Fozeign Commodities; the only Rule, which 

e 4 the Officers of the Cuſtoms could go by, was, 

the Goods betng foxeign 02 not Fozeign; fo2 which Reafon be 
conceived, that (f a Man bzought over a Hogſhead of Wine 

with him, there was no Pꝛetence to ſay, but the Cline muſt pay 
the a The Court ſcemed to agree the Caſe put by Pz. 
Reeves; but thought the pzeſent one diſtinguiſhable from it. 
Dowever, upon the Attozney General's deſirtng to be heard on 
r e Crown, the Matter was 02dered to ſtand over. 
Ide TOI. ä | 


Aſhley and Bradwood. 
PON a Crit of Erro; in a Formedon in Remainder, bꝛought 


hen a or- 


medon in U fo2 Lands lying in the County Palatine of Lancaſter, it ap- 
— wg peared, that the Oemandant had counted, how that Thomas En- 
Ii ede quiſon being leiſed of the Lands in Queſtton, tn his Demeſne as 
laid io bea Of Fee, in 1572 deviſed the ſame to Alexander his eldeſt Son, 
ood Flea in i Tatl; the Rematnder to Thomas his ſccond Son in Call; 
ach Attion. the Rematnder to William his third Son in Tatl; that Thomas 
the Father, and Alexander and Thomas his Sons, arc — 

I ou 
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without Iſſue, by Means of which the Lands belong to the De- 
mandant, as Heir of the Body of William. To this the Tenant 
pleads, that Thomas the Don, Frater & Heres to Alexander, made 
a Dced of Feoffment of the ſaid Lands with Warranty, which 


- Warranty deſcended upon the Demandant. The Demandant 


put in an immaterial Keplication, to which there was a De- 
murrer; and therefoze the ſingle Queſtion aroſe upon the Ga- 
1idity of the Plea, whether this Warranty ould be conſidered 
a collateral Warranty ; and if ſo, the Title of the Demandant 
was barred, 02 whether it ſhould be confidered a Warranty 
commencing by Difſeifin, fox want of its being ſaid, that Alex- 
ander was Dead without Iſſue at the Time of the Feoffment; 
and if fo, the Title of the Demandant continued good. MY}. 
Bootle Junior argued fo2 the Tenant, and ſubmitted it, that in 
as much as the Tenant had pleaded that Thomas the Son & 
Heres to Alexander had made re Feoffment, that was a ſuffi 
cicnt Averment, that his Bzother was dead without Jfſue, at 
the Time of the Feoffment; and ff the Demandant had joined 
Iſſue upon that Fat, and it had been 12 _ Evidence, 
that Alexander wag not dead without Tflue at that Time, the 
Tue muſt have been found ko the Demandant. Foz which 
— he cited Dyer 299. Hob. 51. and ſatd, that the ſamc 
Yattcr is pleaded ſo in Coke's Entries 308. and Raſtall 361. How: 
ever the Court had ſome Doubt, whether the Plca was — 


in this Reſpeif. Accozdingly the Matter was o2dered to ſtand 
over. Vide Poſt. 


Anonymus. 


ME Kettleby moved fo? a 2 to be djireFed to the How far the 
Deputy Earl Barthal of England fo2 holding Plea in a Earl Mar- 
Court, called 'The Court of Honour, again one Mar adbourne, 1 
in a Sutt inſtituted againſt her, foz bearing the Arms of her Conftable of 
late Dusband, withour having p2oper Authozity. Þe ſubmitted #og1and, has 
it, that if there was ſuch a Court, it could only be holden be- « Right 10 
koze the Conſtable and Ear! Parchal; and fo? this Purpoſe bold Plea in 
cited a J2ccedent in Lilly 316, 228, Accopdingly a Rule wag deter ve. 


made ro ſhew Cauſe. — to He- 


Anonymus. 


Sp Rule to ſhew Cauſe, u hy a P2ohibition Mould not be di- 10» far « 
recked to the Piſhop of Lincoln, to pzevent his executing a Provibirion 
Sentence given by his Commiſſartes againſt Oꝛ. Wilmor, upon . Þ | 
a Ciſitation at the Dodo 's Dutt againft King's College ui Cam- 5 f 
bridge; the Chick Juſtice took an Erception, that it did not ap» $cntencs. 
pear upon the Face of the P2oceedings below, that the Com- 

miſſaries had not a Jurtsdidion, fo2 which Reaſon he thought, 

that the Ooto2 was too late now ta move a ]9Izohtbitton, merely 

upon a Duggeſtion of certain Statutes in the College, to ſhew, 

that the Commiſſaries had no Jurtsditton. De ſald, he thought 

this Batter ought to have been pleaded below, And cited the 

OL. II. | X 


Cales 
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Vide ante 
108. 


Vide anto 
136. 


Caſes of Mouling and Sands and Doyle and Hunt, where the 
Court was of Gpinton that a Pꝛohlibition would not lie to 
the Admiralty Court aſter Sentence, unleſs it appears upon 
the very Face of the P1oceedings, that they have no Jurtsdic. 
tion ; and ſaid, that he could not ſee any Diſtindton between thoſe 
Caſes and this. However upon M2. Reeves's Deſiring to conſider 
of this Exception, the Court enlarged the Rule. -Vide poſt. 


The Biſhop of London and Lewen and The Mercers 
Company. 


HIS Matter now coming on again, the whole Court de: 

clared their K to be, that the Rule foz aſcertaining 
the Damages tn this Caſe ought to be the Intereſt of the 
Damages recovered in the Court below, to be computed from 
the Time of the Plaintiff's bzinging the Writ of Erro: to the 
Time of Affirmance of the Judgment. Accozdingly under this 
Diretton they refer'd it to t! Maſter to (ettle what the In⸗ 
tereſt came to. | 


The King and The Inhabitants of Utoxeter. 


H1S Matter coming now on again, Judge Lee ſatd, that 

e doubted, whether the Appeal by the thzee Cills was not 
regular enougy. hen as to the Power of the Juſtices upon 
Appeal, he obſerved, that it was certain, they were not con- 
fined etther to _ 02 confirm the Rate appealed from ; but 
they might make a new one; and he did not know, wyetger 
they were tied up to peeve Fozms in their Ozders. The 
Statute, which gives theke Appeals, ye obſerved, requires, that 
they ſhould be by the Party grieved; but he remembered a Caſe 
in this Court, which was determined upon Oebate and Search 


of Piecedents, that an Ozder made upon ſuch Appeal would 


be good, though it did not appear upon the Face of it, that 
the m was by the Parry grieved; and the Ozder was con- 
firmed notwithſtanding ſuch Exception. Then as to the Fozm 
of the pzeſcnt O2der, - did agree, that the Seſſions had declared 
their Optnton in it, t 

own 1300? 1 but then there comes afterwards ano- 
ther Clauſe in the Dzder, which ſcems ** independent of 
the fozmer Claules, and in theſe CUlozdDs, And we do farther or- 
der, that ſo much of the Rate, as requires the Pariſh of Utoxetey at 
Large to be any Ways contributary to the Relief of the Poor of the 
three Vills, ſhall be quaſhed. So that he did not ſee, why this 
Onder was not a general Ozder. Foz which Reaſon he thought 
it might be confirmed. But the reſt of the Court inclined to 
be of another Opinion. Accozdingip the Matter was ozdered to 


_ ſtand farther over, Vide poſt. 


4 | Anony- 


jat the thꝛee Citils ought to maintain their 
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Anonymus. 


HE Plaintiff * diſcontinued his Acklon, which he How far 

bzought againſt an Dfficer, who juſtified as ſuch in the double Cott 
Execution of his Dffice, Mz. Dra moved fo2 double Coſtg 2»8Þ* to be 
upon the Statute of 4 Jac. 1. 3. Accozdingly a Rule was made gr ve 
fo ſhew Cauſe. of 4 Jac. 1 3. 


Haycock and Yeates. 


A of Elegit having been ſued out requiring the Sheriff When an la- 
to deliver Poſſeſſion of a Wotety of the Defendant's Lands quiſiion is 
in Purſuance of a Judgment ſigned by the Plaintiff zoth of “ken upon 
November laſt ; and there having been a, Miſtake as to the ba Hash, 
Day when the Judgment was ſigned in the Jnquiſition taken Court will 
in Purluance of the Elegit; the common Serjeant moved, that ne an A- 
the Jnqueſt mi be amended in this reſpect by the Writ. IE mendment of 

ourt ſald, this would be to alter what the Jury have “, or not. 
_ upon their Daths. Powever they made a Rule to ſhew 

autre. 


The King and Empſon. 


R. Crowle came now to anſwer the Dbjefions, that were vide ante 66. 
befoze taken, and mentioned all of them, except the 
the Third, viz. its not appearing, that Howdenſhire was within 
the Turtsdi#ton of the Commiſſioners. To the firſt, he ſatd, 
he did agree, that the Jntroduffon to the Ozder was by way 
of Recital ; but the Ozder itſelf is ſet fozth in hec verba ; fo? 
which Reaſon he ſubmitted it, that the Introduction, which 
was only the putting in of the Clerk without any Authoztty, 
might be reiecked as Surpluſage. To the ſecond, he obſerved 
that the Book of PPatns was a Technical Mom appꝛopziated to 
the Commiſſioners of Sewers; and therefoze could only belong. 
to them. To the fourth, he ſaid, the Commttment was not 
fo! making Raſures in the Book, but fo2 not anſwering, 
whether he had made any; fo2 which Reaſon it could not be 
material to ſet out in what Places the Raſures were; the 
Contempt in not anſwering, whether he had made any at all 
being the Foundation of the Commitment. To the fifth, 
e ſubmitted it, that by —— the pzeſent Queſtion the Oe- 
endant would not accuſe himſelf; fo2 though he ſhould have 
anſu ered it in the ſtrongeſt Manner againſt Himſelf, viz. that 
the Book was not in the ſame Condition, when it was Delt- 
vere to him, pet this would be far from convittng him fo? 
altering it; fo2 the Book was intruſted to the Care of every 
one of the Jurpmen, as well as the Fozeman; and therekoze it 
might have been any one of them, that alrered it; and there 
wag es much Pꝛook of that, as there was of the Defendant's 
n 
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doing it. To the laſt Objeitton, he ſaid, that the Dekendant is 
convited fo2 refuſing to take the Oath ; and therefoze it could 
not be ſaid to be uncertain whether the Oath was tendered, 
The Chief Juſtice declared, that he thought all the Erceptiong 
were anſwered but the laſt but once; and as to that, all the 
Court agreed it to be fatal; foz if the Defendant had anfwered, 
that the Book was not in the lame Condttton, when it was de⸗ 
livered to him, it would have been a very ſtrong Evidence a- 
balnſt him, as he was Fozeman of the Jury; and wauld have 
turned the Pꝛioof upon him, that ſome other of the Jurymen 
— it. Accozdingliy koz this Reaſon the Conviition wag 
quaſhed. | 


The King and Britton. 


vide ante Fits Matter coming now on again, P). Fazakerly would 
147- have argued fo2 the ]22zoſecuto2 ; but the Court thought 
it ſo clear a Point againſt him, that they (mmediately gave 
Judgment fo2 the Defendant. And Judge Lee ſald, that the 


Caſe of The Queen and Robinſon, Trin. 13 Ann. was the firſt 


determined upon this Point after the Clmon, 


The King and Walker. 


What ſhall N a TUrit of Erroz upon an JTnditment fo2 not repatring a 
mw be ſaid p pig M). Vauks took two Exceptions ta the Indtäment, 
1 %% d $0 firſt, that the lav was only latd to be Via Regia, and not com- 
for not re- munis & alta Via Regia; (econdiy, that a puvate Perſon was 
wiring a Indiſted fo} not repairing tt, and it was not lald, that he was 
Iiyghway. bound to do it ratione Tenure, 02 any other way. The Court 

ſaid, that either of theſe Exceptions was fatal ; accozdingiy they 


reverſed the Judgment. 


How far the Anonymus. 
Court will 


not requirea T HE Plaintiff having been nonſutted by Reaſon of one of 
Perſon to en- his Uittneſſes giving an Evidence, that was unerpecked, 
* hi. and the Witneſs having thereupon been indiäcd fo2 Perſury, 
Jucgment, 2, Bootle, Jun. moved, that the Defendant in the firit Acton 
{tanding might be obliged to enter up his Judgment _ the Nonſult, 
there will be in oder that this Judgment — t be given in Evidence 
an Oceaſion upon the Indicment againſt the preſent Dekendant. But = 
tor theJulg- Court thought hep could do nothing tn it; accozdingly the 


ment in or- 
N cd. 


der to india Motion was refu 


another of 
Perjury. 
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The King and The Biſhop of Lincoln. 


A AR. Reeves now cited 12 Rep. 77. in Point, and ſaſd, that he vide ante 


ſubmitted it, that would be enough koz making the Rule 
abſolute, in 02Der that the Parties may declare in P2ohibitton. 
But Mz. Filmer on the other Side mentioned the Caſe of Barker 
and Wharton, where this Point is determined direckly to the 
contrary; and ſo the Chief Juſtice ſaid it was in the Caſe of 
Wright and Allen, Mich. 10 G. 1. fo2 which Reaſon he thought that 
the other Caſes could not be Law. Judge Lee ſatd, _ he 
was well ſatisfied, that in every ſettled Jurisdickton, it is too 
late to apply foz a P2ohibition, unleſs Deſeit of JurisdiFton 
appears upon the Face of the P2oceedings. But the Doubt 
with him was, whether in thoſe Inſtances, where there is a 
Jurtsbiitton only in particular Circumſtances, the AdmMon of 
the Party can pzeclude the Court from luppozting the Right 
of the Crown. Foz this Purpoſe he cited 2 Inſt. 602, where he 
did not think that what is laid down could be maintained, un⸗ 
leſs it was applied to ſome ſuch Cale as this, Accozdingly the 
Court enlarged the Rule farther. Vide Poſt. 


Holt and Ward. 


i; 


1 Chicf Juſtice now delivered the Reſolution of the Videane . 


Court. He ſaid, the Declaration ſets fo2th, that on the 
14th of March 1726 there was a Oiſcourle between the Pſlatn- 
tiff and Oeſendant * Matrimony, and in contidera- 
tion that the Platntiff pzomited the Oefendant to marry him. 
when ſhe ſhould be requeſted, the Oefendant pꝛamiſed to marry 
her, when he ſhould be requeſted; the Occlaratton avers, that 
the Plaintiff was always reaby to marry the Defendant, and 
that the Plaintiff din on (ſuch a Day requeſt the Dekendant to 
marry her, but he refuſed, which ſhe lays to her Oamage. There 
were two 'other Counts in the Declaration, much to the ſame 
de Ben To this the Dekendant pleaded two Matters; one, 
the General Iſſue; the other, that the Plaintiff was within 
Age, viz. Seventeen, at the Time of the Þ2omiſe. To the laſt 
of theſe Pleas the Plaintiff demurred, and ſhewed fo2 Cauſe 
that it amounted to the General Jſſue ; and upon the Trtal of 
the firſt, the ſame Point came in Queſtion, which now does up⸗ 
on Ocmurrer ; accozdinglpy there was a Caſe upon Evidence 
made fo2 the Opinion of the Court; and the ſingle Queſtion 
was, whether in as much as the Plaintiff was an Inkant at 


the Time of the Pꝛomiſe, there was a ſufficient Conſideration 
on her Part to found the Pꝛomiſe upon, made by the Defen- 
dant. The Chief Juſtice obſerved, that in Carter 236. Loꝛd 
Vaughan made a Doubt, whether an Acton could be maintained 
upon a Pꝛomiſe of this Sozt made by any JPcrſon whatſo- 
ever. And in the Caſe of Kite and Harriſon, Lozd Hole was of 


Opinion 
I 


that ſuch Acton could not be maintained by a Man, 


it might by a Woman ; C01 that the Loſs of Marriage 
s * 


though 
cannot 


Vor. 


— — —— — — 
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cannot be eſteemed to he a Otſadvantage to him, though it 
may to her. DPowever, he ſatd, the Law was in both theſe 
Points ſettied at this Day; and now there was no Queſtion 
to be made, but ſuch Aﬀton would well lie; and that by the 
Man, as well as the Woman. The Oifficuity then ariſes from 
the Circumſtances of the pzeſent Caſe, viz. in as much as there 
was clearly no Method to compel the Plaintiff to perfozm her 
Part of the Pꝛomiſe by the Common Law, and by the Argu- 
ments of the Cliviltans he thought there was none in the Ec- 
cleſtaſtical Court. But ſtill the Court, he ſaid, had come to 
this Determination, that the Pꝛomiſe on the Part of the Infant 
carried wich it an Appearance of Benefit to the Inkant; ko; 
which Reaſon they were of Opinion, that it was not void, but 
voldable only. The Conſequence of which, he obſerved, clear- 
ly was, that at the Time of the making it, there was a ſuffi 
cient Foundation foz the Defendant to ſuppozt a Pꝛomiſe upon 
it. The Caſes upon which the Chief Juſtice founded his 
Argument, were p2ztncipally 1 Cr. 303, 502. 1 Sid. 41. 2 Sid. 109. 
Ven. 51. Mod. 25. Sir William Jones 161. Accozdingly the una- 
ntmous Opinion of the Court was, that the Aﬀiton was well 
maintainable. UGpon which Serjeant Chappel ſatd, that upon a 
fozmer Motion fo2 a new Trial fo? erceſſive Damages (the Oa- 
mages being 2000 Pounds) the Court reſerved the Conſidera- 
tion of that Queſtton till this was determined; fo2 which Rea- 
ſon the Court now made a Rule to ſhew Cauſe, why a new 
Trial ſhould not be granted. Vide Poſt. 7 5, . 


Hewke and Whight. 


When anAc- Bury m—_— an Action upon the Caſe bzought agatuſt the Te- 
tion is fendant, ]2opzietary of the Tithes of the Pariſh 
_ o per, Of Sutton, fo2 not taking away the Cithe of Dats, Peas, and 
paint « er Rye, after they were ler out; it was inſiſted on by the Counſel 
taking away fO2 the Defendant, that the Plaintiff ought to have given No. 
his Tithe, tice Of ttthing, after the Tithe let out, and befoze the nine 
how far by Parts were removed and carried away from the Tenth. Judge 
the Comm" Lee, Who tried the Cauſe, agreed, that ſuch Notice was neceſ- 
of Tithing ſary to be given, accozding to the Eccleſiaſtical Law; but by our 
need not be Law he thought it not neceſſary. And 2. Proctor cited the 
proved. Cale of Chaiſe and Way, where this Point is erp2eſsly adjudged. 
Accozdingly the Defendant conſented, that the Jury ſhould find 


a Cerdiit koz the JPlatntifk, 


How far 4 The King and Smith. 


Perſon can- 


not be indid · Bury — an Indigment againſt the Defendant koz robbin 


— -o one Thomas Holder, a Cuſtom-houſe Officer, 0 


Reaſon that GOODS belonging to Perſons unknown, the Fac appeared upon 
at tho Time the Evidence to be, that Holder, who lived at Ipſwich, had lately 
— =_ 8 made a Detzure of the Goods in Queſtion, fo2 being run, and 
lane bid clandeſtinely in a Barn belonging to a Town near that 
Property in lace. When older was riding oft with theſe Goods, whicy'5r 

(l 


them, 


_ =2- = —_» wry ye w %* 


) 
) 
l 
s 
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had made a Setzure of, and carrying them upon the Road to- 
wards Ipſwich, the Defendant met him, demanded the Goods, 
inſiſting upon it that they were his, pꝛeſented a Piſtol to him, 
and threatened to kill Him ik he did not Delfver them. Theſe 
Goods were a Parcel of Tea. And upon that Holder ſatd to 
the Jaiſoner, if J was to give you Part of them, you would 
laugh at me another Time. No, the Puſoner told him, he 
would not, and he would be contented. Holder upon this deli⸗ 
vered him Part of the Tea; and fo2 taking this . arcel of Tea 
ſo delivered to him, the Pzitoner was indited of Robbery. The 
Counſel fo2 the Ring inüſted, that by the Seiſure Holder gatnen 
a ſpecial P2operty in the Tea, and though he made the Offer 
of parting with ſome of it, to ſave the ref, yet that Dffer was 
made under Terroz of the Threat, and conſequently could not 
leſſen the Offence. wever, Judge Lee was of Optnton, that 
as this was only a Claim of Pꝛoperty by the Pꝛiſoner, the In⸗ 
—— — not be maintained; accozdingly the Pziſoner was 
| ed. 


Term. 


, , Vide anto. 
173. 


Term. Mich. 
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Holt and Ward. 


R. Reeves came now to ſhew Cauſe, and ſafd, that he 
ſubmitted it, unleſs the Damages were very erceſſive, 

the Court would not interkere. But he a 7 1 74 

ed, that conſidering the Circumſtances of th 9 Caſe, 

the Damages were very Moderate; fo2 the Defendant had an 
Eſtate in FoſeMon of 11001. per Ann. though the Plaintiſt 
had little 02 no Foztune, and the Courtſhip between them was 
carried on fo2 above thee Pears without Jntermiſtion. In the 
Caſe of one My. Alſop, a Clergyman of Oxford, the Jury gave 
che lame Sum, as they have done here, viz. 2000 V and that 
Clerdi# was never attempted to be let aſide fo2 the Erceſliveitcſs 
of the Damages. De obſerved farther, that in Aittons of 
Scandalum Magnatum the Court never ſets aſide the C{crdit upon 
ſuch a Reaſon. The Caſe of The Duke of Richmond was a 
late Inſtance of that in the Common Pleas; the Jury there 
— 10000]. Damages, a new Trial was moved fo2 on that 
ccormt. but the Court refuſed to do any Thing in it. The 
Court in the pzeſent Caſe thought proper to recommend an 
Accommodation to the Parties; accozvingly nothing was far- 


ther done in this Matter at p2eſent. 


Anonymus. 


How far the MI Kettleby moved foz an Jnfozmatton agatnſt one of the 
Court will Church-wardens and one of the Overſeers of the Pariſh 
rant en In of Lambert, ko; cauſing a Libel to be read in the Church againſt 
mint the Truſtees and Panagers of a (ozkhouſe there, by chakgin 
Church-war. then (without menttonin any of their Names in particular 
dens, or not. With being gutlty of ſuffering ſeveral Abuſeg in that Truſt by 
their pzetended Auihozity. Accozdingly a Ruſe was made to 


ſhew Cauſe. 


Bailey 


Term. Mich. 6 Geo. II. 1732. 177 


Bailey and Dolben. 


[* an Aﬀion upon the Caſe fo2 Goods ſold and delivered, Conftruftion 
M2. Taylor moved in Arreſt of Judgment, that the Declara- von te Sta: 
tion was in Latin, whereas by the A# of Parliament, that pat n. 
ſcd the laſt Seſſions, tt ought to have been in Engliſh by ERIE antes thus 
that the Damages recovered were under 101. though they Law Pro- 
were laid moze in the Declaration. Accozdingly a Rule was ( 


all be in 


made to ſhew Cauſe. Vide poſt. Engliſh, 


Anonymus. 


How far a 


R. Hollins moved on the Part of the Crown fo2 a Certiorari Certiarari 
to remove an Jndi#ment of Felony found at the laſt Al. may de gran- 


ſiſes at Durham; and the Certiorari was granted. ted to @ Ju- 
ſtice of Oyer 


and Terminer to remove an Indictment of Felony. 


Wilkinſon and Raper. 


R. Denniſon moved to ſet aſide a Gerdick, where there Whena ver- 

was no Defence at the Crial, by Reaſon of a material da i ob- 
Uartance between the Plea and the Copy of the Iſſue, Pe weed with- 
ſaid likewiſe, that the J 
was made up by the 
p2oper Officer, which was another Reaſon why the Uerdi# far the Court 
ought to be ſet aide. The Court declared their Opinton, ien fer 
that the firſt Cauſe was not ſufficient, by Reaſon that the De- — 
fendant had cured this Oefeit in the Copy of the Iſſue by ac chere is « 
cepting of it; though they did agree, this was otherwiſe in caſe of Variance bo- 
Cartances between the Copy of the Iſſue and the Niſi prius Roll. 2 


But the ſecond, they ſaid, might be a Reaſon ; accozdingly foz Cn of 
that made a Rule to ſhew Cauſe, Copy of the 


laintiff 's Attozney, and not by the Trial, how 


Hayward and Newton. 


88 Darnel moved fo2 a new Trial upon account of the How far the 
amages being too ſmall in an Aton foz Tozds; the Court will 

cUozds being ſpoken of a line Marchant, charging him with 32 n 

ſelling by falſe Meaſure, and the Damages only 20s. De did ,ovich- * 


_— that tl —— are not often made, but ſometimes Randing the 


he ſatd, they een granted; and particularly cited the Caſe smellneſ of 
of Woodford and Kneve, where a Crit of Jnquiry was let aſide . Dameges 


fo2 this Reaſon, The Chief Juſtice ſaid, that he remembered en. 
the Caſe cited; but, as he took it, the Reaſon given in that 
Caſe was, that there was a CUriting appeared, which aſcer- 
tained what the Damages ought to have been. Oe obſerved, 
that where the Damages are erceſſive, the Court has ſome- 
times interfcr'd; in (ome Inſtances they have even increaſed 
Vor. II. 22 them 


aper-Book of the Copy of the Jae fence ac che 


= 


OO 
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How far « 


Perſon ſhall 
bo lard to be 
= competent was 


them themſelves, and that in violent Batteries, though anti 


ently they uſed to do it only in Mayhems ; however he never knew 


the Court ſet aſide Clerdits of this kind for the £Oamages being 
too (mall, and has often known theſe Motions refuſed; and fo the 
reſt of the Court declared. Foz this Reaſon Judge Page ſain, 
in a Caſe where he was Counſel, when the Jury gave but 6 d. 

damages, and Baron Hatſel that tried the Cauſe, direcked 


the Jury to go out andconſider again of their Gerdick, he adviſed | 


his Client to be nonſuited upon the Jury's coming in the ſecond 

Timc; and after that another Acton was brought, and then the 
dlatnriff recovered 80 J. Accozdingly in the preſent Cale the 
ZoOtton was refuſed. | 


Lomax and Honeby. 


N a Trial at Bar upon a feigned Jfſue out of Chancery 
wherein the Queſtion to be tried was, whether the Plaintiff 
ever the lawful Son of one Caleb Lomax, 02 not; M2, 


Wines, not- Wills, as Counſel fo: the Plaintiff, called one M2g. Mottram, 
withſtanding who was Uliſe to the Clergyman that married them, in 


another Per- 


lon is pro- 
duced who 
(wears, that 


he heard the 


firft Perſon 


tonſeſi that 


he wat to 


win by rhe 


ozder to be a Witneſs to the very Ceremony of Marriage, 
which ſhe herſelf was prefrnt at. Cpon this Mz. Reeves vn 
the other Side objected to her being ſwo2n, by Reaſon that 
had an Evidence to p2oduce, one Mis. Davis, who would 
car, that the heard 9978. Mottram (ay, that in caſe the ar 
rlage could be proved the Platnttff's Mother would take 
Care that ſhe (Mould never want during her Life. Oe (aid, 


nt of the This very Erception was allowed in the Taſer of Sit George 


Cauſe. 


Saunders agatnſt Coleby and others, at a Trial at Bar laft Ea- 
fr Term. Judge Lee ſaid, that he very weil remembercd 
that Caſe, and the Doubt there was, whether that Erception 
was fatal to pzevent the CUirne(s betng admitted an Cvidence. 
0? whether it only went to the Credit of the Witneſs. Judge 
Pape, hr Cad, was of Opunon, that the E ton on(y went 
to the Credit of the Wiitneſs, dat the reſt of the Court in- 
clined to be of a Tifferent Opinion. Apon this the Court 
in that Cale deſired him to go into the Erchequer to know 
the Opinton of the Barons. Baron Commyns was not in 
Court then, but the Chref Baron with the two other Batons 
agreed, that this Erception ought to pzevent the CUlitneſs 


- from being examined as an Evidence. ſacd, he repoztcy 


this Opinion of the Barons to the Court Here, and acco2d- 
ingly the Rule was given, that the Mitneſs hould 
cramined. The Counſel, that called the CUlitacſs in that Cale, 
upon this ſald, that they muſt tender a Bill of Exceptions. 
Foz which Reaſon, im 862der to pzcvent Delay, the Coum⸗ 
(cl of the other Side agreed, that the Witnels tHhould be 
eramined, and he was then examined accozdiugly, Low 
Raymond (atd, it was very truc, that that Caſe was as has 
been ſtated, But yet he obſerved, that in a latter Caſe, which 
came befoze the Pouſe of Lozds, relating to the Charitable 
Coppozation, the Houſe of Lozds were of a contrary Opinion, 
and notwithſtanding that Exception the Witncſs there was 
1 il 


F ae on con adk. , , f a 


lowcd 
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and Judgment was given foz the Plaintiff, 
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allowed an Evidence. De ſaid, that he had conſidered of this 
Caſe by himſelf ſince, and he was appzchenſive, that tt might 
be a Thing of dangerous Conſequence upon ſuch an Ercep- 
tion totally to exclude a Perſon from being an Evidence. 
De ſaid, an honeſt Titncls might have a Well-wiſhing to one 

ie of a Canſe, and in the veal of his Heart might ſay, 
it would be better fo2 him, it the Cauſe went on the Side 
he wiſhed it would. Yet perhaps, if this Perſon was to be 
eramined upon his Dath, it would be found, that he would 
not be one Sir-pence the better fo2 the Event of it. Foz which 
Reaſon he had altered his Opinton, which he was of befote ; 
and now declared, that he did think PMs. Mottram ought to 
be examined as an Evidence. Judge Probyn and Judge Lee 
declared themſelves now too ſatisfied, that ſhe ought to be 
cramined. M2s. Davis however was firſk called; but when ſhe 


came to be examined, ſhe faid nothing that was material. Ac- 


coxvingly Mig. Mottram was eramined immediately. The 
2 's Counſel went on farther in Evidence, and did 
cem to give undentable Þ2oofs of the Marttage, which the 
Defendant's Counſel was not able to lay much againſt. How- 
ever what thcp p2incipally relted upon was, that admitting the 
Marriage to be proved, and the Plaintiff to be bozn 8 the 
Time ok it, pet ſtill he ought not to be conſidered the lawful 
Son of My, Lomax; becauſe PL: Lomax was not capable at that 
Time 0 — a Child. The Chick Juſtice ſaid, that the 
Defendant might well be allowed to give that Matter in E- 
vidence ; and of ſuch Opinion, he oblerved, the Court was laſt 
Eaſter Term iu the Caſe of Pendill and Pendill. Accozdingly ſuch 
Evidence was given in this Cale; but notwithſtanding this 
the Jury gave a Cerdit fo2 the Plaintiff. 


Jacobs and Croſsley. 


R. Reeves now argued the Exception, that had been befoze vide ante 
taken to this Declaration by M2. Fazakerly; but the Court 155 


ſoon over-ruled it, fo2 the very ſame Reaſons that were given 
— 2 Upon which 97. Reeves offered another Exception 

which was, that the Contract ſet kozth required the Plaintiff 
to tender to the Ocfendant 2000 1. of the Common Stock be- 
longing to the York-Buildings Company ; but the Averment only 
is, that the Plaintiff was ready to tender 20601. of the Joint 
Stock of the Company. Mz. Marſh argued on the other Side, 
and ſaid, that he did agree that the Mods were Communis In one 
Caſe and Conjunct' in the other, and that thoſeStocks (o deſcriv'y 
might poſſibly be different. But he obſerved that the Wods in 
the Averment were, that the Platutiff was ready to tender predict 
ſeparal' duas mille Libras of the joint Stock, which CTiozd predia” 
was inconſiſtent with the Moꝛd conjunR*”; foz which Realon, he 
ſubmitted it, that the CLlozd conjunct' Could be rezeted. Judge 
Page ſatd, where the (Uo2ds in a Declaration are, quod Querens 


obtulit predict Thome f02 prædict Johanni, the Court often rezeits 


Thome ; accozdingly the whole Court was of the lane Opinion; 
Waſher 
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Waſher and Smith & Ux'. 


How far a O Rule to ſhew Cauſe, why the Plaintiff ſhould not have 
1 moze Coſts than Damages in an Acton of Aﬀault and Bat. 
or not, o tetp, by Reaſon that the Damages were under 40 Shilltngs, 
more Coſts AND that there was no Certificate from the Judge of the Battery 
then ba being ſufficiently proved, My, Marſh laid, that the Oefendant had 
magev no (pectally juſtified in this Caſe, by a Molliter manus impoſuit Upon 
Need the JPlatntiff, ko; his entering into the Defendant's Garden; by 
were wr whic he Dekendants have admitted the Aſſault and Battery; fo? 
40 Shilling. Which Reaſon he appzehended, that the Certificate of the = 
was unneceſſary. 2, Filmer on the other Side ſald, that the 
Statute which he founded his fozmer Motion upon was the 22d 
of Ch. 2. 9. (136.) and the Conflruition upon this Ack may pol: 
libly have been, that there ſhall be no Occaſion fo? a Certificate, 
—.— the Defendant by his Plea crpzeſſy admits a Battery 
which is the Caſe, where he pleads de fon Aſſault demeſne; though 
he obſerved, that ye never remembꝛed even that Point deter- 
mined, But in the pꝛeſent Caſe he ſubmitted it, that the De- 
tendant had not confeſſed Battery; but only an Aſſault; fo? 
which Reaſon, he appꝛehend, that the Rule ought to be made 
abſolute.- Judge Lee inclined to be of that Opinion; and lald, 
that the CUlozds of the Ack were, That the Plaintiff ſhall recover no 
more Coſts than Damages in theſe Inſtances, unleſs where a Judge cer- 
tifies, that the Battery was ſufficiently proved. And he Dovubted 
wherher the Battery was conteſſed tn this Caſe, The Chief 
Juſtice and Judge Page inclined to be of a different Opinton ; 
and Judge Page ſald, that he remembzed Lo2d Holt would al, 
low a ſmart Beating to be admitted by this Plea. Acco2dingly 
the Rule was enlarged, Vide Poſt. 


Dobſon and others againſt Dobſon. 


When a Writ U PON a Crit of Erro2 on a Judgement in the County Pala- 
of . tine of Lancaſter in Dower unde nihil habet, M2, Robinſon took 
undo." [everal Exceptions, in o2der to reverſe the Judgment, Pe obſerv- 
brought, ed. that the Statute of Merton, Ch. i. was the firſt Statnte that 
what are the Hübe Damages in this Aﬀtton, and the Clalue of the Land tis 
Damages appointed by this Statute to be the Meaſure of the Damages. 
| — But from what Time, and to what Cime this Galue was to 
ited oo be computed, he ſaid, might be ſome Queſtton. The Tiozds 
recover in Of the Ack arc, that it ſhall be computed from the Day of the Death 
ſuch Attion, of the Husband to the Day when the Demandant ſhall recover her 

Seifin by the Judgment of the Court. Upon theſe CUlows Lozd 

Coke has been of Opinton, in Co. Lit. 32. that the Demandant 

muſt not delap bztnging her CUrtit of C_ and if ſhe does, 


ſhe (hall not take Advantage of her own Laches. But tn the 


pzeſent Caſe, the Adion was not bzought fo2 above two Pears 
atter the Death of her Husband; fo2 which Reaſon he ſubmitted 
it, that the Clalue of the Land ought to have been computed 
only trom the Cime of b2ztnging the Aﬀton; but yet * re⸗ 


I overed 


R 
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vered the full Galue, cqually as if there had been no Nenle# 
— her, even from the Day when her Þugband died. Ther as 
fo2 the Time, which the UGalue of the Land ought to have been 
computed to, he appꝛehended it to be clear, that it ought to 
have been computed no longer than the Time when Judgment 
went againſt the Tenant by Default, which was the Award of 
the Writ of Inquiry. Foz upon that Judgment a Writ of Er- 
ro2 lies, as appears by Sid. 188. and Sal. 252. So that that is 
the Day, when = Demandant may be pzoperly ſaid to recover 
her Seiſin. But in the p2eſent Caſe ſhe has recovered her Da- 
mages even to the Time of erecuting the Writ of Jnquiry, 
which was above two Pears after the Award of it. Pe con- 
cetved likewiſe that the Entry of the Judgment was wong. 
Tn Judgments by Default it is always taken Notice of, that 
the Tenant was ſummoned by the Sheriff, and did not appear; 
but here it is only ſatd, & ſum' &c. which may be underſtood to 
be only that a Summons was awarded. In this Reco2d like⸗ 
wiſe, the G2and Cape is awarded, without giving the Party a 
Day to appear at the Demand of it, which, he ſaid, was a Dil. 
continuance. In ſetting out the Default likewiſe, it is entred, 
uod ipſi non venerunt, without ſaytng nec aliquis eorum venit. The 
ontinuances likewiſe ought to have been to a Day certain; 
but they are ad prox' Seſſion' generally. De took Motice like⸗ 
wiſe, that the Jury have given 5 Sbillings Damages, foz what 
the Demandant ſuffered occaſione detentionis Dotis, beſides the 
alue of the Land, which they found to be 28 Pounds per An- 
num. Foz all which Reaſons he ſubmitted it, that the Judg- 
ment was clearly erroneous. Serjeant Chappel was Counſel of 
or other Side; but he took a Day to anſwer the ©bjeftions. 
de rOm, 


Patton and Smith. 


N an Aﬀion upon the Caſe bzought by the Plaintiff, as Bat- When an Ac- 
lif of the City and Liberty of Weſtminſter, he declared, that ion is 
the Dean and Chapter of Weſtminſter, had by Letters Patent warb 
under the Gzeat Seal, the Return of all Writs and Pꝛoceſſes rranchite, 
executed within the City and Liberty afozeſald, and that the for an Injury 
ſaid Dean and Chapter had under their common Seal granted done to his 
the ſatd P2tvilege to the 22 during his Life, to be enjoyed ene 
in as full manner as they themlelves had it, virtute cujus he Rt be a 
was poſſeſſed of the ſame, till the Dekendant executed a CUar- od pecla- 
rant himſelf within the lame Batltwick, viz. at ſuch a Place, ration in 
to the Plaintiff's Damage of 100 Pounds. To this Declara- ſuch Adion. 
tion the Ocefendant demurred, and ſhewed fo2 Cauſe ſpectally, 
that the Plaintiff has alledged, that he was poſſeſſed of thts JI2t- 
vilege; whereas it appears upon his own ſhewing, that he was 
leiled of it, by Reaſon that he had an Eſtate fo; Life in it. Ser⸗ 
jcant Hawkins argued — the Defendant, and ſubmitted it, that 
this was a good Cauſe of Demurrer; to2 which Purpoſe be 
cited Littleton, SeR. 324. De (atd, he appzehended, that it would 
be no Anſwer to this Objeitton, that bare Poſſeſſion was ſuffi: 
cient to matntain this Acton, and that the ſetting kozth a Title 
Vol. IL Aaa was 
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was Surpluſage ; fo? ik Surpluſage is ſet out at all, the Plain⸗ 
tiff at his Peril muſt ſet it out fozmally; otherwiſe he concetven 
the Defendant might Demur. The Serjeant obſerved farther, 
— the Declaration was bad in Subſtance, De took Notice, 
that there were ſeveral Urits, which by Law the Sheriff had a 
Right to execute in theſe Bailſwtcks. as Writs of Waſte, Oll- 
ſetſin, Partition, Non omittas &c. fo; which Reaſon the Plain⸗ 
tiff ought to have ſhewn, what this CUarrant was, that the Oe- 
fendant executed, in ozder that it might have appeared, that it 
was not one of thoſe that have been mentioned. But this he has 
tntirely omitted; and has only ſald in general, that the Oe- 
fendant erecuted a Warrant. The laſt Exception taken by the 
Serjeant was, that the CUo2d Liberty (et lozth in the Declara- 


tion was of an uncertati Signification. Foz which Purpoſe he 


cited the Caſe of Wadingford and Hall, adjudged in the Common 
—1 about the End of the laſt King's Time. The ODeken⸗ 

ant there pleaded in Abatement, that he lived within the Liber- 
ty of fuch a Place, abſq; hoc, that he lived at the Place, where 
the Plaintiff had fled htm of, Che Court were of Opinion, 
that thc 11 Liberty had an uncertain Signification; — whic 
Reaſon the Plea was over ruled, by Reaſon that the JIlainti 
had not given the Defendant a better Writ. M2. Wynne argued 
on the other Side, and ſubmitted it, that the CWo2D Poſſeſſion 
was oftentimes uſed pzomiſcuouſly fo2 Seiſin; and to this Pur- 
pole cited Co. Lir. 17. 153. and fo2 which Reaſon he ap- 
pz2chcnved, that the Fozms of 1 did not require, that 
thole CUo2ds ſhould be uſed ſo ſtricly in the different Senles, 
that have been mentioned, To the ſecond Objeitton, he ſaid, 
that the Plaintiſt had not the CUarrant to p2oduce; and fo? 
that Realon it could not be incumbent upon him to ſet it fo2th. 
And to the laſt he anſwered, that the Tlozds City and Liberty of 
Weſtminſter, arc Conſtantly uſed as TWozds Synonymous, and 
which guy Places that are co-ertenſive. accordingly, the 
Chief Juſtice abſent, the Court gave Judgment ko the Platn- 
tiff, niſi. as the Court was making this Rule ko; Judgment 
the Serjeant paved, that the Oefendant might have Liberty 
to withizaw hits Demurrer, and plead the General iſſue. hey 
Page lald, he believed the Court has granted ſuch Motions fo 
late as this 1s made, in Utions that are bzought to try a Right; 
1 Attons that arc founded upon a Tort, as the p2c- 
ent one is. 


Evans and Bevis. 


In what M* Kettleby moved to diſcharge a Rule, made fo2 taring 
2 an Attoznep's Bill, and foz ſtaying Pꝛoceedings in an Acton 
15 — $i bzought upon it, by reaſon that the Aion was fo2 Erpences that 
be taxed, the Uttozney was at in becoming Bail fo2 the Oetendant, the 
Recogiizance of Bail being eſtreated; and farther, becauſe no 

one Item of this Bill was fo2z Buſineſs done in this Court. 
However, the Court (atd, that they were poſſeſſed of the Cauſe 
A e Aition's being brought upon the Bill in this Court, and 
the Plaintiff's being Bail koz the Oefendant was occaſioned by 
bis being Attozney tog him; accozdingly the Yotton vas oy 
ec 
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The King and Jenner, 


N Rule to ſhew Cauſe, why an Infozmation ſhould not go How far the 
againſt the Defendant fo2 publiſhing a Libel upon one M. Cour: vill 

Hayward, a (Utne-Merchant, in the Daily Advertiſer, the Sub- 0% rant un 

ſtance of the Advertiſement was, This is to give Notice, that Mr. for 4 Libel 

Hayward ſells Wine or Brandy by the Gallon, Quart or Pint, and is notwith- 

to be met with at any Hour every Afternoon at one of the Taverns ſtanding the 

in Smithfield. N B. Mr. Hayward ſells an Excellent Salve made by a — _y 

Relation of his in Dublin, to cure Women's Breaſts with, which may be Lidel. 

had at 12 d. a Bottle. The Defendant's Counſel inſiſted, that 

this was no Libel. But My, Fazakerly ſubmitted it, that it 

was, by Reaſon that it tended to leſſen a Man in his Trade, 

and make him ridiculous. However the Court thought that 

it would be going too far to grant an Info2matton fo2 ſuch a 

Paper; it was enough to leave the — to his ozdinary Re- 

medy; accozdingly the Rule was diſcharged. 


The Bank of England and Morrice. 


* an Acton bzought againſt the Defendant, as Adminiſfra- go far an 
trix to her late Pusband, koz a conſiderable Sum of Money Executor 
duc by ſimple Contract, ſhe pleaded a Bond of 600 1, given by «ll be l- 
her ſaid Duͤsband to one M2. Congreve fo2 the good Behaviour b 
of one Joſiah Maxwell, as Deputy in an Office to the ſatd Pz. be pics © 
Congreve f02 fir Pears, two of which Pears remained at the bond, tand- 
Time of the Plea pleaded, and the Condition of this Bond ing our. 
farcher was fo2 Payment of a Sum of Money and ſome other 
Particulars ; in ſcme of which Particulars ſhe laid a Beach ; 

the pleaded ltkeviſe another Bond of 36001. Penalty, with 
Condition fo2 perkozming certain Articles, as Payment of 
Scamcns Mages, Commiſion Money, &c. which were reduced 

to a certain Sum, as appeared by the Agreement, and then 

ſhe aſſigned two Peaches in the Seamens CUages, and 
Commiſſion Money not being paid; the farther pleaded a Bond of 

53000 |. with Condition fo2 Payment of ſeveral diſtinck Dums at 
different Inſtallments, and averred, that ſome of theſe Payments 

were not made; ſhe [ikewiſe pleaded other Bonds with com- 

mon Conditions faz Payment of Money, ſome at a Day paſt 

at the Time of the Piea pleaded, and others not paſt at that 

Time; and then concluded her Plea, that ſhe had not Aﬀets 

beyond luch a Sum not ſufficient to ſatisfy the Oebts akoze⸗ 

ſaid. Co this Plca the Plaintiffs put in the uſual Replica» 

tion; and upon that Tſſue was toined, A Trtal was accozding- 

lv had befoze the Chief Juſtice at Nifi prius, and a Qerdit given 

fo2 the Plaintiff of 280001. M2. Reeves upon this moved a few 

Oays ago fo2 a new Trial; and becauſe the Court thought 
that there was ſome Difficulty in the Ercepttons, they ozdered 
Paper to be given of them. The Exceptions taken were 

1 Uiicipally two; one was, that the Penalttes in all theſe Bonds 
0. ight to have been allowed the Dekendant in Evidence to kl 
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ver the Aﬀets with, whereas accozding to the Chief Juſtice's 
Opinion nothing ought to have been allowed, but what wag 
bona fide due acco2ding to the Condition; and ſo be directed the 
Jury to find. The other was, that whereas there were Ships 
out at Sea belonging to the Inteſtate, and Wan'd by his Ser⸗ 
vants, but were not returned home till 
vet the Chief Juſtice was of Opinton at the Trial, that theſe 
were preſent Uſſets fo2 the Defendant to be charged with; and 
ſo he direfted the Jury to find likewiſe. Serjeant Eyres argued 
on the other Side, and ſaid, that he did agree, that the Penal⸗ 
ty of the 60001, Bond the Oefendant ought to be allowed to 
cover the Allets with; becauſe a Beach in this Vond was ac- 
tually made in the Life of the Inteſtate, lo that the Bond 
might be ſaid to be in Strianels fozfeited ; and it was impoſſible 
to aſcertain what in Conſcience and Equity would be due up⸗ 
on it, by Reaſon that two of the Pears mentioned in the Bond 
were not — at the Time of the Plea pleaded. On the other 
Side, be (ald, he apppebenden. that the Counſel foz the Deken⸗ 
dant muſt admit, that the Penalties of thoſe Bonds, which 
were made fo2 Payment of Sums certain, ought not to co⸗ 
ver the Aſſets; becauſe the Sums, which were in Conſctence 
and Equity due, might be alcertarned with the greateſt Caſe 
tmagtnable, by computing only P2tncipal and Intereſt. De 
ſaid, that Experience ſhews, that this ts conſtantly done upon 
Trials, and he conceived, that the Conſtrution _ the Sta- 
tute fo? the Amendment of the Law, Sect. 13. well warranted 
it. The Debate = will principally ariſe _ the Bond 
of 36001. whether that Penalty — 4 to be allowed oz not. 
And as to that he ſubmitted it, that tt ought not; fo2 though 
many of the Conditions of this Bond are fo2 doing collateral 
Uits, pet thoſe Condittons, which the Beach is aſſigned in, 
are reduced to a Sum certain; koz the Seamens Mages and 
Commiſſion Money are ſettled by the Articles at a certain 
Rate. However if the Penalty of this Bond ſhould be allow- 
cd, pet the Fai was, that the £efendant was ſtill —_— 
Vut he lubmitted tt farther, that the Ocfendants Countel 
were totally irregular in 1 2 of theſe Exceptions now; 
becauſe at the Trial they Dircitly watved the Benefit of the 
530001, Bond, and of the other Bonds foz Payment of Sums 
certain. Beſides, he ſatd, that no Exception ought to be ta- 
ken in moving koz a new Trial, unicſs it ſhews that the 
Judge misdireded the Jury. Then as to ſome of thoſe Bonds 
he obſerved, that the Day was not come to2 the Payment of 
them; fo2 which Reaſon as to them there was no Colour 
that the Ockendant ould take Advantage of the Penalties; he 
laid, that they ſhould be allowed. The Chief Juſtice ſaid, that 
as to the Bonds of 6co01. and 36001. Penalties he was indeed 
of Optnton at the Trial, that nothing ought to be allowed 
upon them, but what was bona fide and tn Conſcience due, 
and as to the other Bonds the Platnttff's Counſel themſelves 
did not inſiſt upon the Penaltics. DPowever upon conſidering 
moze fully of the Batter, he was of Opinton, that the Defen- 
dant had a Right to have eoerp one of thcſe Penalties allow. 
co, Fo? the Penalty1s the Debt, which a Court of Law mult 
conlider to be due, and this Court cannot conſider pings 1. 
4 8 


after the Plea pleaded, 
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this Nature in 4 which Courts of Equity do. And 

je Amendment of the Law, he thought 
that made no Difference in this Caſe ; becauſe the Manner of 
taking Advantage of that Statute has not, no2 could have been 
taken Advantage of in this Cale. He did anree, that where a 
Pond Creditoz is contented to take the J9Mncipal and In- 
tereſt, and the Erecuto? will not pay it, but keeps the Bond 
on Foot to cover the Aſſets, if ſuch Bond is pleaded in Bar, 
that the Plaintiff may well reply, that the Bond was kept on 
Foot per fraudem; and then nothing ſhall be allowed the Erc- 
cutoz upon Evidence, but what was in Conſcience due upon 
it. And ſo is the erp2eſs Authozity of 3 Lev. 368. Vut other- 
wiſe he thought the Exccutoz had an Advantage of covering 
the Aſſets with the Penalty, which tn a Court of Law he was 
well intitled ro, Then as to the Plaintiff's Counſel wy 
too late to take this Exception now with Relation to the Penal⸗ 
tics of thoſe Bonds they admitted, he ſaid, it appeared to the 
Court upon the Face of the Reco2d, that thev ought not to 
have admitted it; upon the Recozd this Court is to judge; 
and therefo2e will not take advantage of the Admiſlion of Coun- 
ſcl in Detriment of ſuch Right. But if the Matter had not 
appeared upon the Recozd, he agreed it would have been other- 
witc. As to thoſe Bonds, where the Day was not come fo? the 
Payment of them, he ſatd as to them [tkewtſe, he thought they 
ought to be allowed. De did agree, that if ſuch Bond had 
been fo2 the Perfo2mance of a collateral Condition, and the Day 
not come fo2 the dit it at the Time of Pilea plead- 
ed, the Bond would not be allowed the Erecutoz to cover the 
Aſlets with; and ſo ts Harriſon's Caſe, Coke's Rep. But where 
it is fo2 the Payment of a Sum certain, he took the Law to 
be otherwiſe. He ſald l[iſkewſſe as to the ſecond Exception about 
the Ship s being Aſſets he had great Doubts with himſelf, whe- 
ther that Dptnton was right. The reſt of the Court declared 
their Opinions with the Chief Juſtice, in Relation to the firſt 
Exception taken by the Plaintiff's Counſel ; but as to the 
ſccond they thought it unneceſſary to deliver an Opinion. Ac⸗ 
cozdingly the whole Court were making the Rule abſolute fo2 
a new Crial. However upon ſome Ooubts ariſing, whether 
there ſhould be a Repleader awarded, as there was in the Caſe 
befoze cited out of Leo. 02 whether the A#ion ſhould be begun 
de novo, the Court thought that Matter might require a little 
farther Confideration x accozdingly only enlarged the Rule. 

ide po 


Morley and Morris. 


AVE Demurrer was made to a Declaration fo2 want of 
Pledges. But in the Copy of the Declaration delivered 
there was the Mozd Pleg', &c. and upon the Roll the Pledges 
Doe and Roe were entered. Upon which a Motion was made to 
ſet this Demurrer aſide ; and acco2dingly a Rule was made to 


 Hew Cauſe. The Chief Juſtice a ſent, 


Vol. II. Bbb Anony- 


How far the 
Court will 
ſer aſide a 
Demurrer 
by reaſon of 
its being fri- 
volous. 
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Anonymus. 


How far the A Plea in Abatement was put in, that the Ockendant's Name 
oe _ was Martin, abſque hoc that it was Marten. On Motton to 
wir let this Plea aſide, the Court ſaid, that this was fo clearly a 
nomer, by ſham Jlea, by reaſon that the Names were exaſtly of the ſame 
reaſon «t i1% @QUND; acco2Dingly they made a Rule to ſhew Cauſe, and ozdered 


doing de, the Attoznep to attend. Chiek Juſtice abſent. 


lous 


Anonymus. 


How far the 
Court will 


give Liberty O Erjeant Darnel moved fo2 Liberty to enter a Suggeſtion upon 
. the Koll in an Aﬀton qui tam, where a third Part of the Pe⸗ 
Suggeſt" nalty was given to the City of London, that the Sheriffs were 
in order ro Freemen of the City, in 0zder to warrant the Venire's being 
warrant the Dfretend to the Cozoner: and a Rule was made to ſhew Cauſe. 
award of « Chief Juſtice abſent. Vide poſt. 


Venire. 


Beach and Johnſon. 


How far tho R. Kettleby had moved a few Days ago, that a Trit of 
Court will Erroz might be quaſhed fo a Cartance between the CUrit 
queſh « Writ of Erroz and the Tranſcript of the Recozd ; the Defendant 
below being named as Udminiffratrir to her Husband in the 
Tranſcript of the Reco2d; but that Addition being left out in 
the CUrit of Erro, the Court then ozdered J2otice to be gi 
en of the ; ono, becauſe they hought the Wirit of Crroz 
amendable. De now made this Motion over again, having given 
Notice, but the other Side did not attend; and he ſatd, he ap» 
9 ] ᷑ he had @ Right to Coſts upon the Statute koz the 
mendment of the Law. Judge Page ſaid, he thought that 
the CUrit of Erro2 was pꝛetty clearly amendable; but if the 
other Side would not move to have it amended, he did not 
ſce, nk the Court was bound to do it ex Officio. Accozdingly 
the Court made a Rule to ſhew Cauſe, why ft ſhould not be 

quaſhed with Coſts, Chief Juſtice abſent. Vide poſt. 


Jenner and Padington. 


When Bio- R. Wirley moved, that 20 l. —— hab been paid into Court 
ney is might be reſtozed to the Defendant, by Reaſon, that the 
brought into Pläaintiff died befoze Clerdit; and (ſeveral Applications had been 
Pl died befoze Gerdick d ſeveral Appli had b 
Court, how made to the Erecutozs to take the Money, but they had not done 
far the Ve. it, Judge Page ſatd, that tn the Common Pleas he belicved 


not be allow. (UC) Motion might be regular, becauſe there the bzinging it 
_—_ into Court is not direck Pa ment; fo2 if the Pla ntiff does not 


«ny hart of it pʒove upon the Trtal, that (0 much is due to him, as is bzought 


back again. in, the Defendant is tntitled to the Remainder. back agmn. 
But in this Court it ts dire Pavment, and though gt 
I 
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Money as 19 bzought into Court (ould not be p2oved to be due, 
et the Plaintiff is intitled to the whole. Accozdingly the 
otton was refuſed, Chief Juſtice abſent. 


* 


— — 


Manſel and Manſel. 


Canc. 'S x an Appeal to Lozd Chancelloꝛ from a Oecree made How far ic 

by the Maſter of the Rolls, there was thought to — _ 
be ſome Difficulty, and upon that Lozd Chancello2 thought r rage 

it proper to have Lozd Raymond's and Lozd Chief Baron's 4 dettroy 

Afiſftance, The Cale was, that Sir Edward Vaughan wag contingent 
ſeiſed of the Lands in Queſtion in Fee-ſimple, and deviſed Remainders. 

the ſame to his Siſter Dorothy — Like, the Remalnder in 

Truſt to pzeſerve contingent Rematnders; the Rematnder to 
her firſt and every other Son in Tal Dale, Sir Edward 
Vaughan Ifkewiſe charged theſe Lands with the Papment of 
Debts and Legacies. After his Weath, Dorothy married Sir 
Edward Manſel, and during the Coverture, brtoze Jfſue had, 
Dorothy joined with the Truſtees fu2 p2eſerving the contingent 
Remainders, in making a Deed of Feoffment to Sir Edward 
Manſel, the Jntent of which Deed was declared by the Wozds of 
it to be, fo2 raifing and levying Money to ap the Debts and 
Legactes charged upon this Eſtate by the Ulill of Sir Edward 
Vaughan, by demiſing, letting, ſelling oz moztgaging the Pie. 
miſles, 02 any Part thereof fo2 that Purpoſe 11 this Deed of 
Feoffment there was a Covenant to levy a Fine, and make ſuch 
farther Aſſurance as ſhould be advileable koz ſettling the ſame 
Uſes; and ſoon after a Fine, with a Leaſe and-Releaſe, was 
executed by Dorothy and the Truſtees above-mentioned, to Sir 
Edward Manſel uccozdingly. Str Edward Manſel makes his CUiH 
of theſe Lands, and deviſes them to the Platntiff his eldeſt 
Son, begotton on the Body of Dorothy, fo2 Life, the Remainder 
to his firſt and other Sons in Tail Male, with like Remainders 
to his other Childzen, the Remamder to Rawley Manſel, the 
Dekendant, with divers Remainders over. Che Plaintiff 
brought his Bill befoze the Maſter of the Rolls, Thelen that 
| he might have an Cſtate-Tail decreed to him out of theſe Lands, 
in Purſuance of the CUT of Sir Edward Vaughan, and the Ma- 
ſter of the Rolls decreed fo2 Him accozdingly. M2. Rider now 
argued fo2 him befoze Lo2d Chancelloz, He ſaid, that he cott- 
cefved the Intent of the Conveyances crecuted by Lady Man- 
ſel and the Truſfees, was by no Means to pejudice the contin- 
ent Remainders; but only to veſt the Eſtate in Sir Edward, 
02 thts | particular urpoſe, that it might be the ſooner cleared 
of the Debts and Legacies charged upon it. The TUods of 
> Feoffinent, he ſatd, clearly ſhewed this; and if this was fo 
there was a reſulting Truſt ko; the Lenchit of the contingent 
Remainders; but ſuppoſe it ſhould be admitted, that the In⸗ 
tent of the Parties was to deſtroy this 8 pet he 
app2ehended, that as the Caſe was, a Court of Cquity would 
give eltef, and decree the Parties to be in the ſame State, as 
hey would have been, if theſe Convepances had not been made. 
De did agree, that the Platntiff was a Deviſee, and ney 
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How far n« 
Certiorari 
will lie, in 
Caſc of an 
foreipn At- 
tachment. 


to be conſidered as a Cloluntter only, ina Court of Equity, He 
did agree too, that in the Caſc of a Goluntter, the Court will 
not relieve a defefttve Convepance. But the pzeſent Relicf 1g 

zaped by Reaſon of Truſffecs breaking their Truſt, and the 
Relief 1s pꝛaped againſt erſons, that are meer Cloſuntiers, and 
claim under one that had Notice. Dad there been no Truſtees 
in this Caſe to have pzeſerved the contingent Remainders, 02 
han - Defendants been JPurchaſers without Notice, he would 
readily have agreed, that this Court would not have given the 
Relief that is now deſired, But as the pꝛelent Caſe ts cir- 
cumſtanced, 8 conceived it fell within the common Caſes of 
Relief that is every Oay given. Jt is a Rule, he obſerved, 
that the Court will never allow Truſtees to purchaſe an Eſtate 
which they are intruſted with; i Truſtees do make ſuch Purchaſe, 
= Court will ſet it aſide, In the Caſe of Rumford Market 
there was a Term fo2 Pears in the Market, which was in Truſt 
fo} the Lenefit of an Infant, and was erptring. Application 
was made by thoſe Truſtees to have another Leaſe made them 
of we Market, foz the Benefit of the Inkant, to commence up⸗ 
on the End of the firſt Leaſe. The Lo2d of the Market refuſed 
to make them ſuch Leaſe in the Rtght of the Infant, but offered 
to make them _ Leaſe tn thetr own Eight, if they would ac- 
cept of it. The Truſtees accepted the Offer, and had a future 
Term in the Market made to them accozdingly. AGpon a Bill 
bzought by the Infant, the Court decreed this future Term to 
be alligned fo2 his Benefit, And that Caſe, he ſald, was de⸗ 
termined in the Cime of the pzeſent Chancelloz, Foz which Rea- 
ſon, he (aid, he appzehended, that the ſingle Declaration of 
the L02d Harcourt to the contrary, taken Motice of in the Abridg- 
ment of 1 Caſes 385. would not pꝛevatl. The Court inclined 
to be of Opinton, that fo2 this Bzeach of Truſt the Decree of 
the Maſter of the Rolſs ought to be affirmed, however made no 
Decree at pꝛeſent. But in the Clacatton after this Term, the 
Chief Juſtice, and Chick Baron met at the Chancello!'s 
— and the whole Court affirmed the fozmer Decree unant- 
mouſly. 


Evans and Hamerton, 


M* Kettleby moved, that a Certiorari direcked to the Sheriff's 
Court in the City of London — be quaſhed, by Rea- 
{on that there had been a fozetgn Attachment in the Court be- 
low, and Pꝛoceedings in it fo far as Tſſuc joined upon Nil debet, 
between the Plaintiff and the Garniſhee, which Iſſue, he con- 
ceived, this Court could not try. But Judge Page laid, 
that this Pꝛoceſs of Fozeign Attachment, 1 only in Dekault 
of the Oetendant's appearing below, and to the Intent of buing: | 
ng him into Court; lo that if he _—_— at my Time within 
a Pear and a Oay befoze Judgment given againſt the Garntſhee, 
the Pꝛoceedings agatuſt the Garntſhee are ſtatd of courſe, Now 
he obſerved, that befoze the Certiorari 18 of any Effeit in the 
Court above, the Dekendant below muſt give Bail above, which 
is an Appearance to the Acton here, Oo that the * 
1 
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ther receives a Benefit than a Jequdice by this Certiorari, Fo? 
which Reaſon the Court made noRule upon this Motton. Chtef 
Juſtice abſent. 


Crompton and Den. 


N an Aﬀton bzought by the Jndozfee of a Bill of Exchange ConftruQtion 
againſt the D2awer, the Defendant pleaded his Diſcharge upon the 
under the late Jnſolvent Defto2s At; the Plaintiff replied, that ce of | 
he reſided within ten Miles of the Place where the Dekendant ;, led tho 
was in Duſon and that he had no Notice given him, by the taGlvenc 

Defendant within thirty * of his Diſcharge, of his Inten. Debcors AQ 
tions of being ——_— the Defendant rejotned, that he did 
not know, that this Btil of Exchange was indozſed to the 
Naintiff; upon this there wag a ſpectal Oemurrer, and the Cauſe 
ewn was, that the Oefendant's Crcuſe in his Reoinder was 
let fo2th in too general a Manner, and likewiſe that the Rejoinder 
was a Departure from the Bar. Foz this Purpoſe Mz. Spelman 
cited Show. 334. Salk. 221. Judge Lee ſaid, that fo2 this Part 
he had ſome Doubts, whether the Defendant's Rejoinder was 
not ill in Subſtance, by Reaſon that he took it the Defendant 
was obliged to take Notice who was his Creditoz. The Wozds 
of the Ack, which the Defendant has relted upon koz his Diſ⸗ 
charge, are, 'That every ſuch Priſoner ſhall give thirty Days Notice 
to all his Creditors living within ten Miles of him. he Plaintiff, 
he laid, certainly could not be obliged to give Notice of this 
Indozſement to the Defendant, by Reaſon that he could not 
know, that the Defendant intended to get Himſelf diſcharged 
under the Ack. Foz which Reaſon he doubted, whether the Oe- 
kendant muſt not be obliged to take Notice of it. Þe ſatd 


it might be objeXed poſſibly, that ſince the Defendant has go 


his Die at the Seſſions, every Thing relating to it ſhall 
be taken to be done regularly, and no Averments allowed agatnſt 
any Ocfets in it. But as to that, he obſerved, that this Point 
was expient over-ruled in the Time of Loꝛd Macclesfield, when he 
was Chief Juſtice, tn the Caſe of a 1 that was diſcharged 
the 7th of December 1711, upon the late Jnſolvent Debtozs Ack 
that was paſſed at that Time. And Lo2d Macclesfield declared 
that all the Judges of England had been conſulted upon 
that Point, and this was their Opinion. The whole Court 
were clearly of Opinion, that the Rejoinder was no Departure 
from the Var; but as to the other Þotnts, they thought this a 
Matter that deſerved to be farther conſidered of, Vide Poſt. 


The Biſhop of Landaft and The King, 


M* Fazakerly now argued fo2 the Plaintiffs in Erroz, and vide ante 72. 

ſtated the Matter relating to the Archbichop's Diſpenſation 

moze fully than it was befoze. Jn this Dilpenſation, he ſatd, 

the Petition of Dꝛ. Tyler, then Biſhop of Landaff, is recited. 

And in that Petition it is recited, that the Revenues belonging 

to that Biſhop2ick are not ſufficient to ſuppozt the Olgnty of a 
Vol. II. Ccc Viſhop; 
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Biſhop ; whereupon it is deſired, that with this Biſhop2ick he 
may have Liberty to hold the Reffo2y of St. Andrews in Glamor. 
anſhire, which is the Re#ozv in Queſtion, together with the 
Reo of Bedwin in Somerſerſhire, with the «canary, and one of 
the Pꝛebends of Hereford. After this Recital of the Petition 
the Are poſt veram & juſtam Examinationem ok the Matter, 
nrants him Liberty ta hold theſe Benefices in Commendam, fg 
long as he continues Biſhop of this Dfoceſe, pꝛovided that he 
has the Queen's Confirmation, that he ſhould do ſo, by ſuch a 
Day. M1. Fazakerly ſaid, that the Statute of H. 8. made it re- 
quiſite, that the Queen ſhotild confirm theſe Letters of Otſpen- 
ſation, and the Queen acco2dingly did confirm them within the 
Time mentioned. Upon this State of the Caſe, he ſaid, he 
did agree, that the — 1. was Judge of what was ſuffictent 
to be added to ſuppozt the Oigntty of a Biſhop, and that that 
oint was not traverſadle. But yet he obſerved, that the Arch- 
ſhop ought to have ſet fozth in his Oil! nſation, that what 
the Biſhop was to hold with bis Biſhopzick, he did adjudge to 
e no = than was ſufficient ; which, ye Cubmitted it, was not 
done in the pꝛeſent Caſe, The Petition indeed of the Biſh 
is recited, ſetting fo2th, that the Revenue of the Biſhopzic 
was not ſufficient to maintain the Dignity of a Biſhop; but it 
does not appear but this Biſhop2tck, together with the Deanary 
and Piebendarp, and the Refozy of Bedwin, might have been 
pe 1 ſuffictent, without adding the pzeſent Refozy to them. 
aſd likewiſe, that he app2ehonded that the Archbiſhop ue 
o have averred in erpꝛeſs Terms, that the Brſhopzick itfelf 
as not ſuffctent. Pe obſerved, that ft is well known, that 
ſuch Adjudication is neceſſary in Orders of Juſtices of Peace; 
and he did not know any Difference in this Reſpe#, between 


that Caſe and this. Þe then ſpoke with Relation to the Commen- 


dam itſelf, ſet fo2zth in the Declaration. This Commendam, he 
ſaid, my either be accipere 0} retinere. Tf tt is taken to be a 
Commendam retinere, it cannot poſibly amount to a Pzcſenta- 
tion; becauſe that ts but a Continuation of the fozmer Right 
of the Parſon, and ſo 1s Hob. 243. Jf it is taken to be a Com- 
mendam 2 jt cannot be good; becauſe that ought to be 
during the Biſhop's Life; and ſo is the fame Book 149. But 
this is only during the Time that Oz. Tyler ſhall continue Bt- 

op of this Dioceſe. Serjcant Chappel argued on the other 

ide, and ſald, that as to the Diſpenlation, he appzehended it 
to be very good. The Archbiſhop's conſenting, that the oP 
would enjoy all theſe Benefices with his Biſhopzick is an Evi⸗ 
dence, that he thought all of them but ſuffictent to ſuppozt his 
Dignity. Elpectally he obſerved, that this muſt be good, ſince 
the Archbiſhop has declared that he granted this Diſpenſa- 


tion poſt veram & juſtam Examinationem o the Matter in the Pe⸗ 


tition. Then as to the Commendam, he concetved it to be acci- 
pere only; and Commendams accipere granted in the Manner that 
this is, and even koz a Term of Pears only, are held good in 
Vaughan 22, againſt the Authozity of Hob. However, he ſaid, 
be theſe Potnts ſo oz not, he ſhould ſubmit it in the farſt place, 
that a Pieſentation is not neceſſary to be laid in a Quare Impe- 
dit bzought by the Ring; and in the ſecond place, admitting — 
1 
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to be neceflary, ſo as that the Defendants might have demurred 

fo2 want of it, yet the Uerdi# has cured the Defe. The Court 

declared themſelves clear of Opinion againſt The King in all 

Tü but this Matter about the Uerdi#; agreeing that a 
e 
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zeſentation, 02 what amounted to as much, was neceſſary to 

latd in The King's Caſe, as well as p2ivate Perſons; that a 
Commendam accipere would amount to a Pꝛeſentation, but that 
the pzeſent one was a Commendam retinere, and that that could 
not amount to a Peſentation; allowing at the ſame Time, 
that Commendams accipere even fo a Term of Pears, ff the Bt- 
ſhop lived ſo long, were good, and that the pꝛelent Diſpenſation 
was good likewiſe, But as to the Gerdick, they belteved that 
the ule was not true, which is ſometimes mentioned, that no- 
thing ſhall be helped by a Clerdit, but what muſt have been 
20ved at the Trial; and doubted, whether the pzeſent Tefeft 

g not helped. However, this Matter ſtood over, Vide Poſt. 


The King and Stephenſon. 


12 Defendant having been brought up by Habeas Corpus, When « per- 
Mz. Marſh moved that the Return to it might be read, * is — 
which was done accozdingly. And now upon the Commitment Jer 902% 
the Fact was ſtated ſpectally, that twelve oz thirteen Perſons 8 0.1. which 
in Number, one of which the Dekendant was, in the Month of was made to 
September 1730, were together within a Mile of Feverſham in prevent the 
Kent, upon the Sea-Shoze, digging up 14% Pounds of Tea, ann of 
that had been run and burted in the G2ound; that thereupon the Court 
Captain Clements, a Cuſtom-houſe Officer, came up to them in will bail the 
Over to make a Seizure, but that the Perſons above-men- Defendant, 
tioned having Arms about them, ozdered him to dilmount, or nor. 
which he did accozDingly, and then they took the V2tdle off his | 
Hozſe, and rid off with the Tea; and one of them was going 
to ſhoot him, but the others pzevented him. Upon this State 
of the Caſe, Mz. Marſh fuld, that he appzehended, this Com- 
mitment could not be founded upon 8 G. 1. 18. Sect. 6. becauſe to 
make this an Offence within that Statute, the Perſons muſt have 
been paſling with the Tea, which they were not. Fo2 which Rea- 
ſon he concetved, that it could only he founded upon 6 Geo. 1. 21. 
Set. 34 and it io, it was only a Misdemeanoz; acco2dtugly he 
hoped, that the Defendant ſhould be ballcd. De ſatd, that he 
was info2med, that upon Jnfozmations on this Statute, the 
Proceedings are by a common Subpeoena, and Mz. Maſterman had 
acquainted him of two Jnſtances where Defendants had been 
batled upon this Ad, one of which was upon an Inkozmation 
filed againſt one Buckler, the other againſt one Joyce, both in 
Losd Chick Juſtice Prars Time, He (ald, he conceived that 
this Application was moe allowable in the pꝛeſent Caſe, by 
Reaſon that it is above two Pears ſince the Offence was com- 
mitted. The Attozney Gcneral on the other Side anſwered, 
and ſaid, that he did agree, that in Intozmations upon the Sta- 
tute of 6 Geo. the Pꝛoceſs has been by a common Subpena and 
Defendants have been batled. But the preſent Commitment 
was well warranted by the Statute of 8 Geo. that has "_ — 

oned 


r 
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tioned. De fatd, the Faits ſtated in the Commitment amount: 
ed to an atual paſſing with the Tea, and upon an Indickment 
would be full Evidence of it. Dowever it was not neceſſary, that 
the Perſons ſhould be paſſing; fo2 if by Utolence they obſtru# a 
Cuſtom-honuſe Officer in the Execution of his Office, it is Felony 
by that At of Parliament; fo2 the (o2ds are in the Ofsjunc- 
tive. Then as to the Diſtance of the Time he concetved it not 
material in this Caſe; becauſe though the Fa was committed 
lo _ ago; pet Intelligence was given of tt but very lately. 
The Court was of Opinton, that this Offence was within the 
8th of Geo. 1. fo2 each of the Reaſons given by the Attozney Ge⸗ 
neral, and they thought he had given a full Anſwer to the laſt 
Matter {tkewiſe, The Chief Juſtice ſaith too, that if there had 
been Doubts upon the Fo2m of this Commutment, whether as 
it was penned, it was ſtrtälpy within the Ack, od not, He ſhould 
have thought it well amendable; accozdingly the Dekendant wag 
remanded. 
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N Spring and Scek. 

Conſtruftion HIS was a Pꝛoceeding upon the late Ack of Parliament, 
upon 1 which allows the Plaintiff to enter an Appearance fo? the 
bee , Dekendant, and to lerve him with Malice of the Declaration 
« Defendant being in the Office, Che IS laintiff's Atrozney had given this 
to be ſerved Motice on the 4th of this Month, and to2 want of rhe Oeken⸗ 
with a Copy Dant's putting tn a lea, ſigned his Judgment on the 8th. Gp, 


of «a Writ. on which a Motton was 22 that this ſudgment might be re. 


ferred to the Maſter. The Chief Juſtice at tirſt thought that 
the Judgment was regular; by Reaſon that he took it, that 
the Day when Notice was given was to be taken fnclu- 
ſively into the Computation of the four Days fo2 pleading; 
however, upon Mz. Monday's ſaytng, that the Pꝛactice upon this 
At of Parltament had been otherwiſe, the Court granted the 


Motton. 


The King and The Inhabitants of Woodbery. 


Concerning N Onder was made by the Sefſions upon the Dverſeers of 
what Things this ; to pay a Surgeon's Bill, and ſome Law- 
_ _ charges. = which M2. Filmer moved to quaſh it; by Reaſon, 
rey to make that the Sellions had no over to make ſuch Ozder. The like 

| jed in the Caſe of The King and The 
olditch. Accordingly a Rule was made to- ſhew 


Oycilcers. Inhabitants of 


Cauſe. 


+ The 
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The King and Lofeild. 
Vide ante. 


Rule was made abſolute fo: granting an Inkozmatlon a- 15 
A ainſt the Defendant, laſt Eaſter Cerm; but no Jnfo2zma- How far the 
tion was filed againſt him till this Term, Upon which 57. Court will 
Strange moved fo2 an Imparlance till nert Term; and the Court —— = 


granted it, Caſes of Ins 


formations. 


Anonymus. 


R. Starkey moved fo2 an Inkozmation in the Mature of a How far the 
M uo Warranto againſt one fo2 ercrciſing the Office of Ca- Cove will 
pital Burgeſs in the Bozough of New Radnor. De did agree, naa. 
that this Perſon had the £Bajozity of Cotes upon this Elec. paind © Por 
tion; but the Perſons that gave him theſe otes, had no fon for ex- 
Authozity foz Uuting, by reaſon that they were not duly lu on ercifiog an 
in Capital Burgeſſes. Foz their Charter requires, that they ges. e 
ſhould be ſwoze betoze the Wayo2 and two Aldermen ; but there 436 who e 
was an Inkozmation in the Mature of a Quo Warranto pending leded him 
againſt the Mayo at that Time; and Judgment of Ouſter was had noAutho- 
atterwards 1 againſt him. Accozdingiy a Rule was r do ir. 
made to ſhew Cauſe. 


The Counteſs Dowager of Winchelſea and Higden 


| &- Debt upon Bond the Defendant craved Oyer, and the How far « 
Condition appeared to be fo2 perfozming Covenants in a — Tag 4 
certain Judenture, Part of which were in the Affirmative, Part e, ende. 
in the Negative. us to the Afﬀirmative Covenants he pleads ture front che 
quod performavit; as to the Negative non infregit. The lain. Plea. 
tiff replies, that one of the Covenants was fo2 Payment of 
Rent at the uſual Quarterly Feafts, and that 101. 10 5. was 
arrcar ef it and unpaid at the Feaſt of St, Michael 1930. The 
Ocfendant rcjvins, that oh the lald Day he tendered the Money 
to the Plaintiff, and ſhe refuſed it. To this there was a De⸗ 
murrer, and a Joinger in Demurrer; and the Cauſe ſpecially 
ſhewn was, that this Rejoinder was a Departure from the Plea. 
Mz. Bootle, Jun, argued on the Part of the Plaintiff, and cited 
Cro. Car. 76. 2 Saun. 82. Ar Taylor on the other Side argied, 
and ſaid he did agree, 2 the Defendant hav endeavoured 
to ercuſe himſelf from the Perfo2inance of this Covenant by 
the Ait of God 02 the like, this would have been a Departure, 
But he lubmitted tt, that upon the Yatter this was a Per⸗ 
kozmance of the Covenant. In the Caſe of Owen and Reynolds 
this Term in the Common Pleas; the Aﬀton was Debt on 
Bound with Condition to ſave the Plaintiff harmicſs from 
the Connage of Coals, the Dekendant pleaded Non damnificatus ; 
the Plaintiff replied a DO1flreſs taken koz it; the Defendant re- 
joined, that none was due. Cpon this there was a Demurrer , 
but that Court held it to be no Departure. The Chtef Juſtice 
Vor. II. . agreed 


— 
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Vide ante 
164- 


agreed that Caſe to be Law; and ſaid, that the Rejoinder there 
foztificd the Var; but in the pꝛeſent Cale there 1s a Oeparture, 
tod the Matter in the Rejoinder goes only by Tay of Erxcuſe; 


Tender and Refuſal being not Payment, but only diſcharging 
the Party from Damages. Foz this Purpoſe Judge Page put 


the Caſe of ſolvit ad diem pleaded to Debt on Bond, Upon E- 
vidence, Tender aud Refuſal will not maintain the Iſſue; 
which the Chief Juſtice agreed. Accozdingly the Court gave 
Judgment fo2 the Plaintiff. 


Ball and Knight. 


Ulis Matter coming now on again, 992. Wright argued fo} 

1 the Plaintiff; and fad, he did lubmit it, that no Cuſtom 

altering the eſtabliſhed Punciples of the Law was ever held 0 
be good, The eſtabliſhed N of Law in this Caſe he 
app2ehended to be, that every Trtal ſhall be had by twelve Men 
of the Neighbourhood that there can be no Exception againſt, 
But in the pzeſent Caſe the Cuſtom is, that where there is 
a Defeit of a ſufficient Number of Juro2s, the Defet is to be 
ſupplted by any of the By-Standers, of whatever Part of the 
Kingdom they live, and whatever Erceptions there may be a- 
alnſt them. pe ſaid, this was by no Means agreeable 

o the Statute of 35 H. 8. fo2 there the Tales are required 

to be af the Body of the County; and each Party is allowed 
his juſt Challenges, J2ot that he ſhould have thought it a 
convincing Argument, if the Cuſtom had been as the Statute 
is, that therefoze the Cuſtom would have been good. Foz a⸗ 


nother Statute of H. 8. allows Trials to be by fix Jurozg in 


Wales; yet ſuch Cuſtom has been always held to be void. De 
argued largely upon the general Learning of what Cuſtoms 
are allowed by Law, what not; but the Caſe which he pznci- 
pally relied upon, was ot cited upon the fozmer Argument 
out of Roll's Abr. where this very Cuſtom is erpꝛeſiy held to de 
bad. M2. Prime argued on the other Side, and ald, that he had 
ſeen the Reco2d of that Caſe ſo much reſted upon; and there 
were many Erceptions to it, which the Judgment might 
have been reverſed upon, beſides that which Roll takes No 
tice ot; particularly, be (att, the Venire is not awarded by Vi- 
cineto, neither is the Entry quod Juratores poſuerunt ſe in Juratam, 
but in Curiam. Þe obſerved likewiſe that tn the Book called 
Trials per Pais, p. 69. the Autho2 18 of Opinton, that a Cuſtom 


to award a Tales is good. The Chief Juſtice ſald, that its 


being averred in the pzeſent Recozy, that the Names of the 
Tales were added ſecundum formam Statut', he did not think ma- 
terial in the pzefent Caſe ; becauſe the Cuſtom does not appear 
to be accozding to the Statute. And as to the Cale cited out 

f Roll, he ſald, it was taken at the Bar by Roll himſelf ; and 
therefoze he cal git tt of great Atithozity, Judge Probyn ſatd, 
that the general Punctple of the Law was not only that the 

rial ſhould be by Twelve, but that they ſhould be Pares like- 
wiſe ; w < as the pꝛeſent Cuſtom is ſet out, map not always 
be the Cale. Judge Lee ſaid, as the preſent Retozd is, 1 
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was no Occaſion to ge an Dpintfon, whether the Cuſtom would 
have been good, if it had been accozding to the Statute. How- 
ever even in that Caſe he ſhould have thought it not good, up⸗ 
on the Authozity of the Caſe cited out of Roll's Abr. Sut in the 
preſent & was much wozſe. Accozdingly the Judgment was 
r . 


Speak qui tam and Bourn. 


R. Filmer now argued on the Part of the 

ſubmitted it in the firſt place, that the Office of Clerk 
of a Pariſh was merely Tempozal. De obſerved, that there 
were lederal Authozities cited upon the fozmer Arguments to 
p2ove it to be ſo; and he beg'd Leave to mention a few moze 
out of Godb. 163. Hil. 22 Jac. 1. in the old Edition of Bendloe 
141. 1 Leo. 94. and Fitzherbert's Abr. Tit. Annuity 40. which 
Caſe is likewite taken Notice of in Hughes's Parſon's Law 279. 
Tf this Dffice then in the Nature of it was conſidered as 
Tempozal, he conceived, that there would be no Difference, 
whether he was nomtnated by the Parſon, oz whether elecked 
by the Pariſh. If this Point was with the Plaintiff, he ap- 
pzehended, that the clear Conſequence would be, that he might 
make a Deputy, and (oz this lirpoſe cited Moor 885. 3 Bul. 
5). 9 Rep. 48. Poweber [uppoling fo; Argument ſake it was 
admitted, that the Office was Spiritual, yet he ſatd, no Caſes 
had been cited on the other Side to ſhew that it was neceſſar 
fo2 a Clark of a Partſh to take a Licence; and if that Polin 


was with the Platntiff, the Pꝛohlbttion muſt neceſſarily itand ; 


fo2 the whole Tenoz and Purpozt of the Libel is upon that 
Matter 1 Mz. Pazakerly argued on the other Side, and 
ſaid, that a | the Citations that have been made, to ſhew that 
this was a Tempozal Dffice, were only Obiter Sapings of 
Judges, pretty much about the Time of Jac. 1. except the 
Caſe in Firzherbert's Abr. but he app2chended, that that Caſe 
went a great deal too far; fo2 it is there held, that a JPariſh- 
Clark is an Officer at CU! only. He concetved, that general 
Experience ſhews this to be otherwiſe, and its having been 
held, that ſuch Office gains a Perſon a Settlement p2oves it 
to be otherwiſe. De obſerved tarther, that the Caſe of Mallard 
and Smith, Hil. 8 Ann. was @ much later Cafe than any that 

as been tited, and was an Atutho2ity direckly on the other Side. 

Clerk of a Pariſh ſned there in the Eccleſiaſfical Court fo? 
a Penſion; on Wotton fo2 a P2ohibitton, the Court held, that 
the Suit would well lie; fo2 that he was a Spiritual Officer. 
And in the Caſe of Townſend and Thorp, cited on the fozmer 
— — the Court was erp2eſly of Opinion, that he was to be 
conſidered as a Spiritual Officer, en he came in by the 
Nomination of the Parſon, which was enough fo2 the p2eſent 
—— But, admitting that he was to be conſidered as a 

N Omcer; yet he lad, this Office was an Office of 
Skill; and therefoze as there were no — 55 in his Momina⸗ 
tton 1 a Power to make a Deputy, he could not do 
it. ve obſerved karther, that if cond not be demed, _ 


— 


laintiff, and vide ante 53. 
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Vide ante 
153. 
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there was as ſtrong an Eſtoppel to pzevent the Party's ſay 
tha 


the Matters which a Clerk ercrciſes himſelf in, were Matterg 
relating to the Church; koꝛ which Reaſon he ſubmitted it, 
that it could not be Dented, but the Eccleſiaſtical Courts had 
a general Turigd:#fon over him. A Suit therefoze againſt him 
fo) Matters 3 to the Execution of his Office could not be 
lald, but to be rfghtly inſtituted; and if there are any Mat- 
ters thzown into the Libel, which are of themſelves of a Tem- 
pozal Nature, pet if they relate to him in the Erecutlon of his 
Office, he appichended this Court would not grant a Pꝛohtbiti⸗ 
on. And fo} this Purpoſe ctted 1 Leo. 138. 1 Sid. 217. 1 Cro. 65. 
1 Ven. 64 The Chick Juſtice declared hig Opimon, that a 
Clerk might make a Qeputy, and thought that whether the 
Clerk came into his Dffice by the Mominatton of the Par- 
(on, oz by the Cledion of the Pariſh, the Office muſt be conſt 
dered the ſame in one Caſe as in the other; and fo Judge 
Page was of Opinion lItkewtſe, Judge Lee (atd, that he thought 
there was no Occaſion to determine, whether this Office was 

empozal oz not; but the Common Law Books were cer⸗ 
tainly very ſtrong on that Side of the Queſtion ; and he had a 
Note from a Gentleman at the Bar in Lozd Holt's Time, 
where a Dutt was inſtituted in the Eccleſiaſtical Courts by a 
Clerk fo) his Salary; and on Motton the Court granted a 
Bead on. However what the Court in general declared 
heir Opinton upon in this Caſe was, that the plain Tenoz of 
the Libel againſt the JPſatntiff was fog his not raking a 
Licence, and they could not ſce any Law that there was to 
oblige him to do it; fo2 which Reaſon they made a Rule that 
the Pꝛohibition ſhould ſtand. 


Hore and Yates. 


N an Aﬀton upon ſeveral Pꝛomiſes, the Defendant pleaded 
Non Aſſumpſic infra ſex Annes; the Plaintiff replied, that he 
ſued out a Bill of Middleſex, Hil. 13 Geo. 1. which Bill of 
Middleſex was continued d un to the Ttme of the Declaration, 
and that befoze the (uſng our this Bill the fix Pears were not 
incurred; the Defendant rejotned, that though by the Courſe 
of the Court a Bill of Middleſex lued out in the WCacation is 
ſuppoſed to iſlue of the pzeceding Term, pet in Truth the 
Bill of Middleſex in Queſtion was ſucd out after the End of 
Hil. Term befoze mentioned, viz. on the 3oth of March, and 
that befoze that Time the ſix Pears were incurred. To this 
Rejoinder there was a Oemurrer, And now Serjeant Chap- 
le argued koz the Plaintiff, and ſaid, he did agree, that a 
Fill of Middleſex had to Teſle; but pet he ſubmitted it _ 
ng 

t the Tritt was not ſued out tn Term, as if it atually 
boje Teſte of a Day in Term-Time. De fatd, there were va- 
rious Caſes to pzobe, that if this had been a Latitat oz an 
O21gtnal, which alwaps bears Teſte in Term, there would 
ave been no Averment admitted, that the crit was in Fat 
ved out after Term. Foz which Purpoſe he cited, Lut. 332. 
1 Sid. 53 and 60. Stiles 156. Carthew 232. 2 Cro. 264. Sid. - 
I 1 Roll's 


* _ —_— _ »*”T —_ —_aa 


r 


Ferm. Mich. 6 Geo. II. 1732: 157 


1 Roll's Abr. 893. 1 Mod. 188. Cro. Eliz. 18 1. By many of which 


Books he ſaid, it appeared, that the Teſte of the CUrit is the 
Commencement-of the Suit, and that there was no Difference 
in this * between Suits by Bill of Middleſex and Sutts 
by Dygina + If this then was to, that the Party/ſhall be qitap- 

d from ſaving ere 
ſued out on a viffe 
of ; he/ſubmitted tt, 
Writs, that bear no actual Gone. 

a 


the Party muſt be manifeſtly page” by ſuch a Fiction; and 
fo2 this Parpoſe cited 2 Ke 1 


Pace der⸗ that 


were Etceptions even to that Rule of Eſtoppel, w 

CUrit bears Teſte in Term; and fo2 that Purpoſe cited Raym. 
161. The Rule however tn general the Court ſaid-.certatnl 

was, that of Writs ry eſte in Term, the Law conſl- 
ders them to be ſued out of the Dap they bear Teſte of. But 
the peſent Caſe they tnclined to thin — 21 from 
that, by Reaſon that there is no Teſte. Þowever the Matter 
was oꝛdered to ſtand over. Vide poſt. 


Patton and Smith. 


r Hawkins now came and ſubmitted it, that in this Ac- Vide ante. 
tion it was neceſſary fo2 the Plaintiff to lay a Title to the '** 


%Patliwick, 1— that tde Sheriff has e.general Autho. 
rity over the Tounty given him by the Law; fo2 which Purpoſe 
he cited the Caſe of St. John and Moody, out of Lev, that-of Star 
and Rookesby out of Salk.” Rep. ), 24. Lut. 114. Dyer o. Ik 
this was ſo he ſatd, he conceived, that the Law would require 
it to be ſet out accoding to the Crit! Foxms of -pleading, and 
the Wo! that the Virtute cujns pofſeſſionatus. was not. right; ut 


the Mods ought to have been - Virture cujus fuit- ſeiſitcus. The 

biet Juſtice and Judge Page at firſt inclimed to think, that 
as this Atton. was bought againſt a -WUrcong-doer; a Title was 
not neceſſary to be ſet out. However aſterwardgs the Court did 
agree that it was. But yet the Court ſald, that the iozds 
ſeifirus & poſſeſſſonatus they would take to be ſynonymous ; and it 
lo, the Plaintiff had ſet tozth a good Title 2 7 Accozd- 
ingly the Rule was made abſolute ko; the Plaintick s -having 
his Judgment. 


The 
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The King and The Inhabitants of Utoxeter, 


Vide anto HE Chief Tuſfice now delivered the Reſolution of the Court 

17%. upon this Matter, De ſatd, they were all of Opinton, that 
one Part of the T2der of Seſſions was bad, which appointed 
Overſeers over the thꝛee Clt!ls ; becauſe it did not appear, whe- 
ther they intended to appoint them over the thzee Clills jotntly, 
0} over each of them (cparately. But the reſt of the Ozder 
they thought was good. , Accozdingly the firſt Part of it was 
quaſhed, and the reſt confirmed, 


Anonymus. 


How far the O N Rule to ſhew Cauſe, why an Jnfo2mation ſhould not go 
Court will againſt a Man, the chief Complaint, that remained unan- 
f anon CWELEeD, was, that he executed a Blank Warrant ; and My, Fa- 
*painſt « zakerly (td, this was ruled to be bad very lately at the Aſſiſes at 
Perion for Carliſle, But Judge Page (att, that upon an Indicment of 
executing « Murder a Juſtification was made by a Blank TUarrant befoze 
_— War- z. Juſtice Powel, and he allowed it to be good. He believed too 
th that in theſe large Counties, as this was in Yorkſhire, the Pꝛac⸗ 
How far the tice Of Making out Blank Warrants is verp frequent. Dow⸗ 
Court will ever the Court in general ſaid, that there was no Occaſion to 
* nen determine the Legality of this Matter now, Che pyeſent 
alas . Motion was fo2 an Jntozmation ; and they did not think this a 
ther, by rea- (Uffitlent Reaſon fo2 granting tt. There is another Remedy 
ſon of tho open fo2 the Marty if he thinks proper fo try whether theſe 
Smallnels of (Uarrantg are legal 02 not. Accozdingly the Rule was dil, 
the Otlence, charged. 


Dr. Wilmot and The Biſhop of Lincoln. 


IS 8 8 8 Matter now coming on again, M2. Strange and P), 
* Filmer argued fo2 the Defendant. They ſubmitted it, that 
the Rule was general, - x in no Caſe a Piohibition ould go 
after Sentence, unleſs the Cant of Jurigditton appeared upon 
the Face of the Proceedings. Foz this Purpoſe they cited Lut. 
1019. 2 Koll's Abr. 318. he Caſe of Argyle and Hunt, Trin. 
5 Geo. 2, in this Court. 1 Cro. 9). And the Caſe of Parker and 
Wharton, Mich. 13 Geo. 1. But (uppoling this Point ſhould be 
againſt them, yer ſtill they ſubmitted it, that it appeared by the 
uggeſtion of the other Side, upon which the Pꝛohlbion ts now 
moved foz, that the Biſhop might viſit per ſe vel Commiſſarios de 
Triennio in Triennium ; a fortiori they [atd the Biſhop might vilit 
by Commiſſaries upon a pztvate Appeal. Che Court ſaid, that 
they 15 both Points deſerved Conſideration ; conn 
made the Rule abſolute fo2 the ]2ohibitton's going, that the 
Plaintiff might declare in it. Vide poſt. 


4 Datbey 
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Darbey and Gould. 


HIS Matter coming on again, Mz. Fazakerly ſubmitted it, vide ante 


that the Plaintiff was intitled to his Judgment. He 
ſaid, it muſt be agreed even by the other Side, that the Platn- 
tiff might well declare upon the Bond cnerally, without ſct- 
ting fo2th the it was given to him in the Name ok his Office, 
and when the Dekendant would avoid this Bond by the Sta- 
tute of Hen. 6. that the Plaintiff might well reply, that it was 
_ to him in the Mame of his Office; and this will be no 
'eparture. The Queſtion therefoze fo2 the Conſideratton of 
the Court is, whether the Plaintiff by his Replicatton has ſuffi 
ciently ſhewn, that this Bond was uu to him in the Name 
of his Office. De has averred, that it was given vigore & ſecun- 
dum formam Statut'; and that, he ſubmitted it, was a ſufficient 
Averment after a Cerdtf, that this Bond was given to him in 
the Name of his Dffice. DPowever, if this ſhould not be taken 
to be a ſufficient Averment after a Uerdit; yet he appzehendev, 
the Plaintiff ought to have Judgment; by Reaſon that the Iſſue 
is joined upon a collateral Matter; and thereby the Averment 
made unneceſſary. M2. Benney too tnfo2ced this latter Part of 
the Argument by two Caſes out of 1 Lev. 254. 1 Saun. 156. where 
ſuch Averment is not tn the Reco2d,; and pet the Plaintiff had 
Judgment. M2. Denniſon argued on the other Side, and ſaid 
that he conceived that neither the Cant noz Inſufficiency of 
ſuch an Averment would be cured by a Uerdi#, and fo2 this Pur⸗ 
ole relied upon 2 Saund. 177. Judge Lee (atd, the Difficulty with 
um was, what Senſe ſhould be put upon the Wozds vigore & 
ſecundum formam Statut'. De Did agree, that if the Senſe of 
it was, that the Plaintiff took the Bond exackly accozding ta 
the pzectſe Terms and Otrettons of the Statute, this would 
be good after a Cicrdi#, without ſhewing in particular, what 
thoſe Otreittons were, that he followed. But, conſidering that 
the Oefendant had pleaded that Birley took this Bond in the 
Plaintiff's Name, he took the Senſe of that Clauſe to be no- 
thing mo2e, than that the Plaintiff took this Bond under the 
Statute, abſq' hoc, that Birley tock it. Foz which Reaſon, he 
thought that the Plaintiff had intirely omitted ſhewing, that he 
purſued the Oirecktions of the Statute in taking the Bond; 
which he took to be neceſſary fo2 the Plaintiff to have done, as 
the Caſe comes out upon the Ockendant's Plea, in o2der to 
maintain his AXion. Co this Purpoſe he put the Caſe of a 
Man's declaring in a general Manner in Debt upon Bond, as 
the Plaintiff has done here, and the Defendant's pleading the 
Statute of H. 6. as he has dane here likewile; ſuppoſe, he laid, 
the Defendant's Plea ig ill in ſome Point of Fozm, and the 
Dlaintiff demurs lpectally. De took it in that Caſe, it has been 
eld, that the JIlaintiff in his Replication muſt ſer fozth, that 
the Bond was given to him in the Name of his Office, other- 
wiſe the DOemurrer will be bad. Foz which Reaſon he thought 
the Judgment ought to be arreſted. Powever, the reſt of the 
Court was of a different Opinton, and ſald, they thovghe 15 
f (Gods 
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. ' Wows ſecundum Formam Statut' would after a Uerdi# imply, 
thar the Bond was ny gecoaDing to the Direcions and Fozm 
of the Statute; though Judge Probyn agreed, if the TTlozdg 


had been vigore Statut“ Only, it would have been otherwile. Ac- 
cozvingly Jüdgment was gtven koz the Plälntltk. 


Anonymus. 
vids" ene FR. Marſh Came. now to (r&ly Caufe, and fam, that the en. 
186, yp a AQ ZW hot pule, bn a Chit 21.3 ht 
without. Ae AND therefoze he (oped, that the Rule that 


u ©erzeout Darnes Potſon ſhonld be diſcharged. 


was made upon 
% which acco; ingly the Edurt dld. 


Nichols and Butterfield. 


How far « Special Demurrer was made to a Declaration, foz its 
Paper Book being ſaid Pleg' &c. without ſetting foxth the Names of 
o be 1. the Pledges. Apon this the Plaintiff pzaps Oyer of the Till = 
larly made UPON the File, where the Abe f of the Pledges were entered, 
up. and Jong in Demurrer. The Paper⸗Bock was made up ac⸗ 
coding to the Bill upon the File, Mz. Draper upon this moved 
that the Daper-Book might be made up accozding to the Copy 
of the Declaration. 991. Agar oppoſed it. But the Conrt 
ſaid it muſt be ſo done; accozdingly made a Rule foz that 


 Purpole. 


The King and Knock. 


been AN attachment bad been pranted agatnſt the Defendant fo 
Perion hall 21 nat paying Costs; upon uhlch he gave Ball to anſwer Jn- 
ie in CELLOFALO2IES; DUE never apprared to anſwer them. Upon 


vinculis. which M2, Harvey moved, that he might be called upon hs 
Reconuzance, and anſwer in vinculis; which the Court accod- 


ingly granted. 
Hooker and Hocker. 
How far a H1$S was.a Cale that came out of Chancery fo; the Opinion 
contingent of the Court. William Hooker the Father, Elizabeth His 


Wal be ted CUife, and William Hooker hig eldeſt Son, in 1670 joined in a 
„e be do. Flne to certain Conuſees and their Þeirs, to the Uſe of 
#oyed, or (afd Conuſees and thetr Velts, 0 Pe Lands in Queſtfon, In 


not the Month of January in the ſame Pear, the Conuſees made a 
Decd of Leaſe and Releaſe to Goldwire and Young and their 
\ Þctrs, of the ſaid Lands, to the Uſe of them and their Peirs 
during the Life of William» Hooker the elder, the Remainder to 
the Cite ol the ſald Elizabech fog ber tie, the emainder to the 


(iſe of William Hocker the younger fo2 his Life, Remainder to the 
Ciſe of his firſt and very Weder Son in Tall Pale; and fo? wang 
4 2 | 


i» 
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of ſuch Iſſue, the Remainder to the Ciſe of his Daughters in 

like Manner, the Remainder to the Uſe of the right Heirs of 

William Hooker the Elder. In this Deed there was a Pꝛoviſo 

likewiſe, that William Hooker the Pounger might make a Join- 

ture of the Pꝛemiſſes on any CUife he ſhould afterwards marry. 

Elizabeth Hooker entered upon the JÞzemiſſes, and enjoyed 

them during her Life, Anne, the Cife of William Hooker the 

Pounger, at the Time of the Settlement, died; then William 

Hooker the Pounger marrted a ſecond Wife, and afterwards the 

preſent Plaintiff, Elizabeth died, and then William Hooker the 

Pounger entered, and died ſeiſed, without any Iſſue. The pꝛe⸗ 
{ent Plaintiff now brought her Bill in the Court of Chancery, 
praying amongſt other Things to have Dower of this Eſtate ; 

and whether William Hooker the Pounger was ſeiſed of ſuch an 
Eſtate, as that ſhe ſhould have Oower, was the Queſtion. M2. 
Fazakerly argued, that he was not. De ſaid, he appꝛehended, 
that the Remainder in Fee was —_ in Abevonce, during the 
Liſe of William Hooker the Eldet, and he conceived 1t ſhould con- 
tinue ſo, till the Time koz veſting the contingent Remainder - 
was determined. But admitting the Remainder in Fee ſhould | 
veſt in William Hooker the Pounger, upon the Death of his Fa- | 
ther, and thereby the Eſtate fo2 Life, and that of the Fee conſo- 1 
lidated in him; yet he ſubmitted it, that theſe two Eſtates were 7 
continually ſubject to be divided again ys the Contingency's | 
happening, and therefoze he could not be ſaid to be ſeiſed of | 
ſo fired and ſettled a Fee as is neceſſary to give a (Uoman Ti- lt 
tle of Dower. Clpectially, he conceived, that this ſhould be ſo. 
in the kde da Caſe, by Reaſon that the Remainder came to 
him by the At of God, and therekoze that ſhall pꝛejudice no one. 
Foz this Purpoſe he cited Lewes Bowles's Caſe in Coke's Reports, 
Raymond 28. and the Caſe of Boothby and Vernon, Paſc. 11 Geo. 1. 
There Sir Henry Boothby (ciſco of the Lands in Queſtton fn 
: Fee, deviſed the ſame to his only Siſter, being his right 

Heir, 8 Life, and if ſhe (ould die, leaving Iſſue at the Time 

of her Death, then ts ſuch Iſſue fn Fee; but if ſhe ſhould have 
no ſuch Iſſue, then to Bore Boothby in Fee. Sit Henry died, 
and his Siſter married the Oefendant, by whom ſhe had a Son 
and a Daughter; the Siſter died, and within ſeven Years after 
her Death, both her Childzen died likewile. The Defendant 
inſiſted to hold theſe Lands, as Tenant by the Courteſy, and 
the Platntiff bzought his Bill againſt him in the Court of Chan- 
cery, to recover the Jofſeſſion. Lozd Macclesfield upon this di- 
reded a Caſe to be made fo2 the Dpinion of the Court of Com- 
mon Plcas. That Court was of Dptnion agaiiſt the Defen- 
dant; but the Defendant was not ſatisfied; and thereupon ap⸗ 
pealed from _ Macclesfield's £ecree to the Commiſſioners of 
the Gzeat Seal; but the Decree was affirmed. The Court 
however were ſtrongly of Opinion in the p2eſent Caſe, that the 
Plaintiff had a good Title of Dower. Thep did agree, that 
where the Eſtate fo2 Life, and the Remainder in Fee are in one 
and the ſame Perſon by the ſame Conveyance, there ſhall be an 
Opening of thele Eſtates, in ©2der that the contingent Re- 
mainder may veſt. But wherever the Remainder in Fee comes 
to = Perſon that has the 2 1 and there is no * 
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ev Remainder between, in ſuch Caſe the contingent Remainder is 
1 | always deſfroyed; whether ſuch coming of the Remainder in Fee 
1 is by the Aﬀ# of God, oz by the Ack of the Party. Foz this Pur⸗ 
1 oſe the Chief Triffice mentioned the Caſe of Hartpole and Kemp, 
= ft Thomas Jones 76. where there was H2andfather, Father, and 
| Son, the Gzandfather ſettlen his Eſtate to the Aſe of Himſelf 
fo2 Life, the Remainder to the CIſe of the Father fo2 Life, the 
Remainder to the CIſe of his firſt and every other Son in Catl 
Male, the Remainder to his own right Heirs. The Gxandfa- 
1! | ther died befoze the Birth of the Ozandſon, whereby the Re. 

| mainder in Fee came to the Father. The Court was of Dpt- 
nion in that Caſe, that the contingent Remainder was deſtroyed; 
however this Matter ſtood over, Vide Poſt. 


Manby and Manby. 


How far a [LCN a Crit of Erro2 on a Judgment in the Common d leas 
— 1 4 in an Aﬀton upon the Caſe, it appeared, that two Points hav 
opal dy:he been in Iſſue; one, whether a certain CUriting was the Will of 
Words of « Ventris Manby; the other, whether by that CH the Reverſion 
Will, of certain Land, whereon ten Ponuſes were buflt in Red-Lyon 
Street, was conveyed. The ]Ilaintiff in Erro2 was Heir at Law, 

and the Defendant Henry Manby clatmed Part of the Reverſion 

under this CUill. To the firſt of theſe Jſſues the Jury found a 

direx Uerdit foz the Defendant; and to the other they found a 

®pectal one, wh ch was to this Effet. Sir Richard Fiſher ann 

others were ſeſfed of the Land fn Queſton in Fre, and in 1688 

made three Buſlding Leaſes of ft, about firty Pears reach, 
reſerving Gzround-Rents of 29 Pounds per Aunum tn the whole. 
Afterwards Sir Richard Fiſher and the others aſſigned the Re- 

verſion of the Þzemiſſes by Deed of Bargain and Sale to Ven- 

tris Manby, On the 27th of April 1696, Ventris Manby makes 

his UII, and 8 in the beginning of it, that he tn- 

tended thereby to diſpoſe of his wozIdly Effate. deviſes 4 

1 per Annum, Part of his 29 Pounds per Annum G2onnd- 

ents in — Street, to his Daughter Sarah, he then deviſes 

the like Sum of x Pounds per Annum, by the fame Deſcription 

to his Daughter Etizaberh, the ſame to his Son Henry, the ltke to 

his Son Benjamin, and 6 Pounds per Annum, Part of the ſaid 29 

Pounds per Annum to his youngeſt Son Daniel, the Remainder 

of the ſaid 29 Pounds per Ann. he deviſes to his Daughter Mary. 

| All which ſeveral Rents he deviſes to his Childzen above-men- 
0 tfoned and their Heirs; p2ovtded that ff one dies without Chtl- 
4 dien, ſuch Share ſhall be divided amongſt the reſt of them equal- 
1 ty. Ve then takes Notice, that bis eldeft Son had been very 
unduriful to pn ſo gives htm ſomething Sar and de. 
[ 
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clares he (hall take nothing farther by his TUiHl. In 1701 the 
Wl Ceſtato! died, and left his Wife tole Erecutrtr. The Qaine of 
i this Land, with the Houſes upon it, amounted to 264 per An- 
| 
5 


x num; and whether the Reverflon of tt Qoulp paſs by the Mamc 
if of Ozound-Rents in the Till, was the Queſtion, which the 
* Jaurp left to the Oilcretton of the Court. Upon this Aerdiſt 
5 the Court of Common Pleas gave Judgment fo2 the 3 

1 | 
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dant in Erroz. Derjeant Eyres argued now in Defence of tbe 
Judgment, and cited the Caſe which is repozted in Moor 640 
771. and in Cro. Jac. 104. he relied likewiſe upon 1 Ven. 32az. 
and a Caſe which ts repoꝛted in Duke's Charitable Uſes R 
One Humphrey Davis erefed, ag that Caſe ſtates it, an Alms- 
Houſe, and deviſed the Rent of certain Land in Duppozt of it; 
the Kent was at that Time but 101. per Annum. The Þetr 
afterwards improved the Rent to 401. per Annum; but would 
have path the 101. only. The Commiſſioners decreed him to 
pay the CUlhole 401. per Annum. On an Appeal ta Ton 
Chancelloz he o2zdered a Cale to be made fo2 the Opinion of 
the Judges in one of the Courts; who certified, that the Land 
itſelf paſſed by the Devile of the Rent; and thereupon the De- 
tree was affirmed. The Court were of Opinton in the p2eſent 

Cale, that as the Teſtato2 declared, that he intended to diſpoſe 

of all his Wo2dly Eſtate by his Will, and as he intended, that 

his younger Childzen and their Þeirs chould enjoy the Benefit 

of theſe Rents fo2 ever; and as he intended to dilinhertit bis 

eldeſt Son in every Thing, but what he gave him by erpzeſs 

C(Uo2ds, that it was very natural to imagine, that the Te⸗ 

ſfato2 intended, that the Reverſion of this Land ſhould paſs by 2 
the Name of his G20und-Rents. However the Chief Juſtice 

did agree, that generally by a Deviſe of the Rent the Rever⸗ 

fion will not paſs. Foz which Keaſon, be ſaid, it was verp 

natural fo Judge Gawdy to Cay, as it is repo2ted in Moor 649. 

when the Caſe was firft ſtated to him, in the Manner that be 

did. But this Matter ood over. Vide poſt. 


Spring and Ruyg. 


HIS was a Judgment, that was 2 ſinned koꝛ want How far the 
of a Plea ; however 257. Deniſon ſafd, that the Dofondant Cour: of | 
ad a very honeft Plea, and he put it into the Office the very i or ler 
av that Judgment was ſigned ; which Plea was, the Dil- nde « judg- 
charge of the Oetendant under the late Inlolvent Debtozs Ack. ment chat is 
Foz which Reaſon he moved, that upon — this Mat- regular! 
ter, Payment of Coſts and putting the Party in the ſame den br. 
State as he would have been, if this Judgment had not been e pic, 
ſigned, the Judgment might be ſet aſide. wever the Court «hich is of- 
ſaid, fuch Plea was not within the Meaning of their late Rule. fered to de 
Uccozdingly refuſed the Motion. pleaded, 13 


not ſuch a 


one as the Defendant ought to be allowed to plcud. 


The King and Sir John Auſtin and others. 


'$ * Rule to ſhew Cauſe, why an Inkozmation ſhould not be How far the 

granted againſt the Ocfendants fo2 an Abuſe of their Ay- Court vill 

thozity as Juſtices of Prace, the Caſe appeared to be in 1 — 

Manner following. The Punctpal Defeadants were thace — 5 

ſtices of Peace, that on the 5th of June {aſt were holding a 70 

ſpectal Seſſions at Barnet fo2 the Liberty of * nen Peace. 
apſon, 


| 
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Manner that he did. The 


: Mapſon, who was a Diſttller tn Holbourn, had a little befoze that 


Time come down to Barnet, and took a Dauſe of 61. per Ann. 
there, which he put a CUloman into to ſell ſtrong CUaters, q 


few Days befoze this Seſſions the Church-wardens came ra 


Mapſon, and told htm, they did not know who he was, that wag 


tome into their Pariſh, and therefoze he muſt appear at this 


Seſſions to ſhew Cauſe, why he ſhould not be removed out of 
if, hen this Seſſions was held, the Church-wardens made 
their Complaint there againſt him, upon which the Juſtices ſent 
htm a ctvt prongs to deſire him to come. Mapſon refuſey 
coming without a TUarrant. They ſent to him a ſecond Time, 
and he gave the ſame Anlwer. 1 which they direfed their 
Clerk to make out a Carrant ; but the Clerk ſatd, he could 
not, by Reaſon that no Body could infozm him, what the 
Name of this Perſon was, The Juſttces upon thts o2dered 
the Conſtable who carried the kazmer Meſſage, to bring him by 
Foxce, if he would not come otherwiſe, The Conſtable acco2d- 
ingty did bing him by Foce. Chen he came befoze the Ju— 
ſtices he behaved himſelf in a very — 1 Manner, thzow- 
ing bis Hands about, and was very near ſtrtking one of them. 
Apon this 1 ſent fo? a Pennpwozth of UWihipcozy and tied 
his Hands to his Stdes, to prevent his doing Milchtef. He 
would give no (ozt of Account of himſelf, but ſatd, he was as 
good a Man as any of them were; and upon that they made out 
a CUarrant fo2 carrying him to Hartford Gaol. De offered Ball 
to this Warrant ; but the Juſtices, not knowing the Circum- 
ſtances of the Perſons he did offer, refuſed to accept them. In 
the Evening he made an Eſcape from the Conſtable, who had 
the Warrant to carry him to Gaol, The next Day he came 
to Str John Auſtin's own Iouſe, who was one of the thee 
Juſtices, brought with him there undentable Ball; but Sir 
John refuſed bathing htm; and acco2dingly committed hum to 
Hertford Gaol foz a Contempt done to the ſpecial Seſſions. 
e brought his Habeas Corpus _ this Commitment, and the 
arrant fo2 committing him fo2 the Contempt was returned 
with it; and then he was batled. The Queſtion upon this 
State of the Caſe was, whether the Rule ought to be made 
abſolute fo2 the Jnfozmatton. M32, Fazakerly argued, that it 
ounht ; he ſatd, he did agree, that Mapſon, when he was b2ought 
betoze the Juſtices behaved Himſelf in an 1mp2oper Manner. 
But he 1 ＋ that Mapſon was brought bekoze them 1l- 
legally; by Keaſon that there was no CUarrant to bing him; 
and then it was no CUonder, that he treated the Tuſtices in the 
binding his Þands with CUhipco2d 
too was a farther Aggravation of their Fault. No Man but 
a Felon ought to be uſed fo. And then he concetved farther, 
that the retuſing to bail him was abſolutely unwarrantable. 
Theſe Obſervations, he ſald, might be made, even upon a 
DUuppoſlition, that the Fait really was, as upon hearing the 
Tekenvants Aﬀidavies it ſcems p2obable enough to be. But 
he upon the Cale, as it is ſtated by two Afida- 
vits on the 
is made againſt them. De took Notice, that befoze the Sta- 


tüte oft 4&5 W. & NI. 18 Inkozmations were filed by tic 
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dart of the Complatnant, a much heavier Charge 


and A and of ou _ 


„ß "_ DOI "A 


1 2 2 - XX , , g . 


* ED ED 


well have made an 


* 


Term. Mich. 6 Geo. II. 1)32. 


Coꝛoner of courſe upon every Complaint lafd betoze him. That 
Statute indeed — provided, that the Cozoner ſhall not file 
them without Leave the Court. But he ſubmitted it, 
that when Facts are ſtated one way on the Part of the Complalu⸗ 
ant, Denied and ſtated another on the Part of the De- 
fondant, that was a [ufficient Reaſon fog the Court to ozder 
the Cozoner to file an Inkozmation, that the Fat map be tried. 
o that taking this Caſe to be either Way, he hoped, the 
Rule ſhould be made abfolyte. Judge Lee declared, that in 
granting Tnfozmations of this ſo2t he did not take the Rule 
to be, as My. Fazakerly had mentioned. Jn Inkozmatſons of a 
Quo Warranro, which are to try a Right, He eed that Rule 
was juſt. But in Inkozmations to puniſh a Man koz a Crime, 
wherever the Fact is dented by the Defendants, he took it the 
Court always refuſes ＋ ug it, and leaves che Party to 
his o2zdinary Remedy. He remembered too, that this Diſtinc- 
tion was erpeſly reſolved by the Court upon Debate, in a Ca 
which Lozd Lechmere wag concerned in. However the Court 


agreed, that in the pzeſent Caſe, the Fafts complained of were 


not ſo much denied by the Dekendants, as ſtated in a diffe- 
rent Light by Means of additional Circumſtances; and the real 
State of the Caſe they took clearly to be in the Manner that 
has been mentioned, They then began to conſider the Ob- 
ſedtons that had been made in _reſpeit of the Juſtſces. As to 
there being no Marrant, they ſatd, this was not a Chatge of 
a Criminal Matter that Mapſon was accuſed of, and thete- 
foze a Dummons was much moze proper than a Cartait 
in this Caſe; and that there was what amounted to a 
Summons in this Caſe, they clearly agreed. Judge Probyn 
fo2 his Part ſaid too, that. he thought the Juſtices might 

Oper ko removing Mapſon out of f t 
Pariſh, without examining him himſelf, in as much as he 
refuſed to come betoze them; fo? which Reaſon he (ould 
— thought, that | 157 had made a Marrant it would 
ave been iilegal. But Judge 2 far, his Opinion was, 
that they cop d not have made ſuch ©2der wtthout era: 
mining the Party himſelf , fo2 which Reaſon he ſhould have 
thought, that the Warrant had been very legal. Then as to 
the Tying hie Hands the whote Court agrees it wag ver 
juſtifiable accozding to the Circumſtances of this Caſe. An 
as to the Contempt, as it was done in open Court at a 
ſpecial Seſſions, which is a Court of Reco2d, they ſaid it 
was in their Dilcretton; whether they would Ball him, oz 
not. And when a Commitment foz a Contempt in open 
Court is returned upon a Habeas Corpus, regularly. ſpeaking 
this Court doeg not inquire into the Cauſes of it, Foz 
which Reaſon the Rule fo2 the Inkozmation was diſcharged, 
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Winchlet and Hurghley. 


When an Ae. I N an Aﬀton 4 — the Jndozſo2 of a Pꝛomiſſoꝛy Note, there 
— was a ſpectal Oemurrer to the Declaration, becauſe there 
does was no Demand ſet fozth to have been made upon the 
Feder toro Dꝛawer. Mz. Taylor however moved for Judgment koz the 
„ Promiflory Platntiff , and no Body being on the other S de, the oure 
Note, how gave Judgment accozdingly. Chief Juſtice abſent, 


far it need 
not be ſet forth in the Declaration that avy Demand was made upon the Drawer, 


Anonymus. 


O Rule to ſhew Cauſe, why an Infozmatlon ſhould not 
| be granted againſt the Church-wardens and Overſeers of 


prant an In- 


formation a- Lambeth Parish fo? publiſhing a Libel upon the Truſtees of 


pink a CUv2zkhouſe there, the Caſe appeared to be this. On the 17th 

Ghurch- of Auguſt laſt, Motice was given in Lambeth Church by the 

wardens. Church-wardens and Overſcers, That whereas the uſual Time for 
Meeting by the Truſtues of this Workhouſe had been on a Sunday, 
they ſhould henceforth meet on a Thurſday. The Sunday after a 
Notice was given by the Truſtees, contradifing the kozmer 
Notice, and declaring, that the Meeting would continue to be 
on a Sunday. The Sunday after, that the Church-wardens and 
Overleers ozdered another Motice in CUriting to be read in 
the Church, declartng that the Meeting would be on a 'Thurſ- 
day, — the Abuſes in this Truſt that had been 
ſuffered by the Truſtees under their p2etended Authozity. 
Serjcant Corbet ſubmitted it now to the Court, that this was 
only a Diſpute about a Right between the Church-wardens 
and Truſtees; and therefoze this could not be called a Libel, 
Judge Page agreed, that tt the Church-wardens and Overſeers 
had only Dec ared b — CUriting, that the Truſtees ated 
under a pꝛetended Authozity, the Court would not grant an 
Tnfozmatton. But as this Writing charged them with . 
buſes in that Authozity, the Court thought pzoper to make 
the Rule abſolute. 


The King and Clendon. 


\When'a ber- i Bo Dekendant having been committed foz a Contempt, 
fon ie com- Mz. Strange moved, that he might be bailed to anſwer In. 
mud for ® terrogatozies.. De lald, that they had given Notice indeed of 
e ehe their Batl ; but he app2ehended, that the Party's own Recog- 
own Recog- NANCE would be Cuffictent. Mz. Maſterman lald, that fozmerty 
nizance ſhall the Martp's Own Reconnizance uſed to be thought ſufficient ; 
nor beraken. yt of late Pears the Court has always inſiſted upon Suse. 
tics, Accozdingly upon the Oetendant's not having one of his 
Surettes here, the Court did nothing upon the Wotton. 
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The King and The Inhabitants of Woodſterton. 


"TT Is was an Oder of two Juſtices made upon the Officers of Concerning 
the Pariſh of Woodſterton, fo2 paying 5 Pounds upon Account — TP 
of a poo2 Inhabitant of that Town, when he was in Gaol, and P een 
likewiſe fo paytng a Surgeons Bill, that was due upon bis n 
count; which Ozder had been confirmed at the Selllons. Pz. Order upon 
Wirley moved, that both might be quaſhed by Reaſon of ſeveral Overſeers. 
Crceptions to the o2ziginal O2der; Firſt, that it is not ſald in 

the O2der, that it was made under Hand and Seal. Secondly, 

That it does not appear to have been made upon examining the 

Patty on his Oath. Thirdly, That it is neither averred in 

the Order, that the Juſtices, who made it, lived within the Pa- 

rich, no2 that there were no Juſtices living within it; one of 

which Averments ought — to have been made. Fourth⸗ 

Ib, That the previous Steps of applying to a Ueſtry oz two 
Overſeers of the Pariſh were not obſerved; which ought to have 

been, by the Statute of 9 Geo. 1. Acco2dingly the Court made a 

Rulc to ſhew Cauſe, Vide Poſt. > 47. 


Anonymus. 


N Rule to ſhew Cauſe, why a Certiorari ſhould not go to How far « 

the Juſtices of the County of Stafford, fo2 removing ſome Certiorari 
©2ders up, made upon the Pariſh of Exon, requiring them to wp es 
be contributozy to the Jnſhip of Tindal, the Jnſhip of Tindal % unn 
having already had a Rule made upon them fo2 above 6 d. in the the Meaning 
ound, towards the Repairs of the Highways within that Jn- of the Sa- 
thip. Mꝛ. Lacy ſatd, that he did agree, that Certiorari's were tute of & 8 
taken away by the Statute of 3 & *. 12. Sect. 3. from res M 00 


moving up Oders made upon Partſhes in general fo2 not te. Hep. 


pairing the Pighways. But the p2eſent O2der, he ſatd, was 
tounded upon 7 & 8 Will. 29. and therefo2e pe appzehended, that 
the Certiorari would well lie. However, the Court had fome 
Ooubts, whether it would in as much as the ſecond Statute 
has a Relation to the firſt, and the Order to be made upon 
the Patiſh at large in this Caſe, is to be made after the ſame 
manner as in the other. Accozdingly the Rule was enlatged, 


Dobſon and others againſt Dobſon, 


8838 Chappel came now to anſwer the Objed ions. The vide ants 
Gods of the Ac, he ſatd, were, That the Widow ſhall recover 180. 
her Damages from the Death of her Husband. And the Meaning of 
Lo2d Coke in the Place befoze cited, can only relate to ſuch In⸗ 
ſtances, where the Heir has made an Offer of the Dower, im. 
medtately after the Death of his Anceſto2, and the TUidow has 
refuſed accepting it. He ſald too, that the Conſtructon of that 
Clauſe in the Statute, which aſcertains the Time to _ Da⸗ 
ages 
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mages are Ta be recovered, might reaſonably be underſtood to 
be, that the 7 ſhall be given to the Cime of final Judg. 
ment; f02 till then The CUtdow bas nat the campieat Benefit of 
her Aiton. Chen as to the Erception taken fo? its being ſaid, 
Er ſum' &c. he obſerver, the W a were all in that want 
„Is to the Gzaud Cape, he ſaid, e is a Day given to 
Demandant at the Retyru of the CUrit; fo it is ſaid, he 
id appear at the Return of it. But be ſubmitted it, that it 
was not neceſſarp to be averxed in exrp2els S, that 
peared and ey the Git f02 Vp its being laid, that 
demonded the CUrit, it muſt be understood that he came inte 
Court to demand It; there being no other Place where he 
tould demand it. Aud ſo is the Entry in Raſt. 236, b. relating 
to an Habere ſacias Sciſinam, and Coke's Entries 181. Then as tg 
the Exception that has been taken, becauſe it tis not averred 
nec corum aliquis venit, he obſerved, that in real Actions Several 
Tenure was a good ea, and as the preſent Tenants have not 
. pleaded that, it ſhall be taken that they were Joint-Tenants, 
Now he ſubmitted it, that in the Cale of Jotnt-Tenants, the 
Dekault of one is the Default of all; and therekoze there was 
no Occaſion ko; ſuch an Averment as bas been inſiſted on. Foz 
this Purpoſe he cited too Raſt. 234, 235, 237. hen as to the 
Continuances, he ſatd, they were ad prox' Seſſion', as has been 
mentioned. But he obſerved, that it was not known when rhe 
nert Scſſions will be, as it ts when the nert Term will, in 
the Courts above. Foz which Reaſon the Continuances cau 
be in no other Tay. De ſaid, the Courts in Counttes Palatine 
arc 1 and thcrefoze the Courts above will judi⸗ 
cially take Notice of their P2occediugs. And as to the laſt Ex- 
ception, he ſald, it appears by all the Pꝛecedents ever ſince the 
Ad, that the Jury babe conſtantly given —— fo2 Damages, 
beſides the Ualuc of the Land; and therefoze however ſtrong the 
. of the Ait may be, that the Aalue of the Land is to 
the Meaſure of the Damages, he conceived that a Judgment 
{hall not be reverſed, that has followed ern that have 
been of ſo autient a Date. Foz which Reaſon, he hoped, that 
the Judgment ſhould be affirmed in the whole. e Court 
ſatd, that their pzincipal Doubt wy in Relation to the Time 
to which the Damages are given. Upon which Serjeant Chap- 
pel lald, that ſuppoling there (ould be a Miſtake in the Quantum 
ak the £amages that are given, pet that is ng moze chan a 
Milcomputatton by the Court; and he cited the Caſe of Green 
and Cheſſon, Mich 12 Geo, 1. where fo2 ſuch Cauſe the Court re- 
{ulcd to reverſe a Judgment. Judge Page ſaid, that he con- 
ccived this was not a Milromputation in the Court. Foz by 
the CLirit of Ingultp the Jury have found the Times when the 
Dusband of the Demandant died, the yearly Clalue of the Land, 
and that ive Pears and two Months elapſed from the Time ot 
us Ocath to the Time that the Writ of Jnquiry was executed. 
1 clpon this the Court have computed what that Sum amounts 
[| to, and have given the whole of it; ſo that the Fault, if any, 
$] ts not in the Piſcomputatton of the Damages by the Court, 
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The Serjeant upon this ſubmitted it, that the Court might 
abzidne the Damages, and refify them. The Court ſatd, that 
this Matter deſerved farther Conſideration; ſo o2dered it to 
ſtand over. Vide Poſt. 


Gore and Gore. 


1 was a Caſe that came out of Chancery fo2 the Opi⸗ 
nion of the Court. M2. Bootle ſtated the Fa# to be in the 
Manner following; William Gore was ſciſed of the Lands in 
Queſtion in Fee-ſimple, and by his Wall bearing Date o 
4h of July 1718 deviled the ſame to certaſn Truſfees, fo2 the 
Term of zoo Years, in 02der that certain Debts and Legacies 
might be paid out of the Pꝛofits of them, the Remainder 
to the firſt Son of Thomas, who was his eldeſt Son, which 
ſhould be begotten in Tail Male, the Remainder to Edward 
his ſecond Son fo2 Life, and afterwards to his Iſſue in Tail 
Male, the Rematnder to William his third Son, in like Man⸗ 
ner, the Remainder to his own right Heirs. Soon after the 
Teſfato2 died; Thomas his eldeſt Son was not then married, 
but afterwards did marry, and had Iſſue the pzeſent Defendant, 
Edward died without Iſſue Male; and William the third Son of 
the Teffato2 was the Platntiff. M2. Bootle now gun ko2 the 
JIlatntiff, and ſubmitted it, that he had a good Title. The 
principal Queſtion, he ſatd, would be, whether the Defendant 
can claim theſe Lands by way of erecutozy Deviſe. Now os to 
that, he (ſubmitted it, that the Rule of Law was, that no Per⸗ 
fon can take by erxecutozy Deviſe, unleſs he was either in Being 


at the Death of the Deviſoz, oz at leaft muſt neceſſarily be in 


Being upon the Determination of ſome Like y nominated 
by the CO. For this Purpoſe he ſatd the Argument of Lozd 
Chief Juſtice Treby, in the Caſe of Scaterwood and Edge, taken 
Nettce of in Salk. 229. but not fully, was very material. Oe 
land he had his Argument taken by a Gentleman in Shozt-hand, 
that attended at that Time, and he belteved it was taken juſtly. 
He ſaid the State of that Caſe was in this Banner; Edge 
was leiled of certain Lands in Fee, and deveſed them to Tru- 
ſtees fo2 11 Pears, the Remainder fo the firſt Son begotten of 
the Body of George Jaques, tn Tatl Male, the Remainder to the 
reſt of the Sons of George Jaques in ttke Manner, p2ovided the 
ſhould take upon them the Name of Edge; and if they ſhoul 
not take upon them that Mame, oz if they ſhould dte without 
iſſue, the Rematnder to the firſt Son of Richard Conwa 
Tail Pale, and lo on to the reſt of the Sons of Richard Con- 
way, pꝛovrbed they ſhould take upon them the Name of Eage, 
the Rematnder fo his own right Heirs. —_ . had no 
Don begotten on his Body at the Time of the Death of the 


Ocviſo2; Richard Conway had one at that Time, who was the 
Dekendant in that Afton. Afterwards George Jaques had a Son, 
who was the then [2laintiff, Upon this Batter found by Spe: 
clal Clerdit Lo2d Chief Juſtice Treby declared his Opinton in 
the Manner following. As foz executozy Deviſes, ſaid he, they 
were complained of in a few Pears after the introducing of 

l. H hh them, 


Vor. 1 


Whatſhall be 


good execu- 
tory Devile. 


8 


. 
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them, and thoſe that did introduce them lived to repent it. The 
Bounds to theſe Deviles, hawever, he ſald were let; and they 
were reſtrained to a Life 0) Lives in — Foz if the Candles 
are all lighted, it ig well. JIoflikly, he ſaid, it may be 
good to make the Deir of a Perſon capable, though the Perſon 
;jimſelf was living at the Death of the Deviſoz, fo2 that muſt 
take Cffecit at the Inſtant the Perſon dies; but he was not fo? 
going an Inch farther. And he put the Caſe of a Child in Ven- 
tre ſa Mere ; and he held that ſuch Child would not be capable of 
taking. Accozdingly his Opinion was fo2 the then Defendant. 
Judge Powel and another of the Judges of the Common Pleas 
were of Optnton fo2 the Dekendant likewiſe, But they, indeed, 
choſe rather to give a different Reaſon, viz. that the CUo2ds, to the 
firſt Son of George Jaques, were de preſenti, they being to his firſt Son 
begotten. Judge Blincoe too was of Opinton with the Plaintiff, How: 
ever, M2. Bootle ſubmitted it, that the Reaſon given by thoſe two 
Judges wagſnot the true one; fo2 Lo2d Coke ſays, that the — 
procreatis ulld procreandis are lynonymous. But the Reaton 
— by Lozd Chief Juſtice Treby ought to be relied upon. 
Ind he ſaid this Judgment was affirmed upon a CUrit of Erro 
if thts Reaſoning of Lozd Treby was to be relted upon, he ap- 
p2chended it was in Point to? his p2cſent Purpoſe, Foz Tho- 
mas the eldeſt fon ot William Gore had no Iſſue till after the 
Ocath of the Deviſo2; and it was poſſible, that he might have 
had none till 4o CUreks after his own Death. De obſcrved far- 
ther, that the Term of soo Pears, which was to be ſatisfied 
befoze the Iſſue of Thomas could take, was another ſtrong ©Ob- 
ection agatnſt him. Jn the Caſe bekoze cited, there was a 
erm of 11 Pears, and Lo2d 'Treby laid 10 Pears, oz perhaps 
20 might be allowed; he would nut confine it ta any certain 
Number of Pears; and therefoze Mz. Bootle did agree, that 
the Cerm of 11 Pears was held to be no Objeitton in that Calc. 
Vut by the Reaſoning of that Chief Juſtice upon that Term, 
he concetved, that it tully appeared, that the Term of 500 Years 
could never be allowed. He obſerved too, that there was 110 
Occaſion fo2 him to rely ſingly upon the Authozity of the Calc 
bekoze cited; fo2 there were many others very ſtrong koz him; 
and particularly cited 2 Cro. 459. Pal. 355. Sir William Jones 15. 
Rol. Ab. 613. 1 Sid. 37%. 3 Keb. 127, 178. De ſald farther, that 
he „ the Court had 44 their Opintons betv2e up. 
on this very Point, upon a Caſe ſent them out of Chancery 
in 1720. Sergeant Chappel argued on the other Side, and lald, 
he dtd agree, that the Cale which Mz. Bootle had ſtated, was 
pretty much the ſame with that which came out of Chancery im 
1720; but in the Caſe that fs now ſent, there are many Fats 
ſtated, which were intirely omitted out of the other Caſe. Fo: 
which Reaſon he ſtatcd the Fats particularly in the Manner 
that they now appear befoze the Court. Che Ccſtatoz had five 
Childzen at the Cime he made his CUI, and likewile at the 
Time of his Death, Thomas, Edward, William, Eſther and Anne. 
Co Thomas he bequeaths an Annuity only of 50 Pounds per Ann. 
and gives his Keatons fo2 it, becauſe he had already laid out a 
reat deal of Money upon him, and [ikewtſe becauſe he would 
e intitied to have an Eſtate of 400 JIounds per Annum an. 
4 other 
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other way. To Edward he gibes 20001. to be paid as ſoon as 
may be after his Death. Co Eſther he gives 15001. to be pald 
in like Manner; and to William and Anne he leaves conſiderable 
Legactes likewiſe. The Lands in Queſtion he deviſes to Trul- 
tees fo2 Five hundzed Years fo2 the Purpoſes that have been 
mentioned. De then gives a Power to Thomas to make a 
Tointure of them; fo as he ſettles but 10 l. per Annum fo every 
1000 |. he has with his (Aike. The Remainder of theſe Lands he 
deviſes to the firſt Son, which (ſhall be begotten on the Body of 
Thomas in Tail Male, and ſo on to every other Son of Thomas 
in like Manner. The Remainder to Edward fo2 his Life with 


| 
Power to make a Jointure, and Leaſes likewiſe, and after- 
| „ wards to his Iſſue in Tail Male. The Remainder to William s 
FED in like Manner; but p2ovides, that if either Edward 02 William 
(ould happen to come to the Eſtate ; befoze their Legacies can 
be be raiſed ; then ſuch Legacies ſhould not be paid to chem, And 
es then limits a Remainder to his own right Heirs. Upon thts 
State of the Caſe he ſaid, he ſubmitted it, that here was a | 
. plain Eſtate by Implication given to Thomas till he ſhould have 0 
: iſſue ; and if ſo the Deviſe would be clearly good to his firſt 
F Son by Way of contingent Remainder. He ſaid, there is a 
p Power given to Thomas to make a Jointure; but not to make 
. Leales; which is an Argument, that he was to have this E⸗ 
0 ſtate till the Birth of his Son, though not to 7 him. 
De obſerved farther, that Edward and William had Legacies given 
0 them to provide fo2 them fo2 the pꝛeſent; which is another Ar- 
1 gument, that they were not to have the Eſtate immediately; 
a nay, it is crp2eſsly provided, that if the Eſtate docs fall to 
8 them bekoze their Legactes are paid, they ſhall not be pald 
U at all, Yowever, he ſaid, if this Point ſhould go againſt the 
0 Dekendant, he ſubmitted it, that he might well take by Cay 
jo of Erecutozy Deviſe. Foz the Teſtato2 ſpeaks per verba de 
l, futuro; he gives the Remainder of his Eſtate to the firſt Son 
9 of Thomas Gore, which ſhall be beßgotten; and then the Autho- 
0 rity of two of the Judges tn the Caſe that has been cited, is 
c erp2eſly with him. De laid, that he appzehended the Law was 
£ clear, that a Poſthumous Child, when taken Notice of as 
5 ſuch, is capable of taking by way of Erecutozy Deviſe. De 
Il did agree, that a Deviſe to the Peirs of J. S. was not good 
P- per verba de præſenti; and ſo it was allowed by thoſe two 
1 Judges in the Caſe above mentfoned. But they erp2efly de⸗ 
D, clared their Opintons, that a Poſthumous Child taken Notice 
bo of as ſuch, which muſt be per verba de ſuturo; was capable of ta- 
in king by ECrecutow Deviſe. And ſo he ſaid, is the erpꝛels 
18 Authonuty of 1 Roll Abr. 612. Þe likewiſe cited 2 Cro. 394 
02 Raym. 82. 1 Sid. 153. 2 Mod. 289. Salk. 254 The Chief Ju- 
fr ſtice leemed clear of Opinton, that the firſt Son of Thomas could 
oc not take by Tap of contingent Remainder ; becauſe the Devt- 
e ſo; plainly intended, that Thomas ſhould have nothing by his 
Ie. Cult, but the Annuity of sol. per Annum ; and therefoze he could 
n. not deſign, that Thomas ſhould have a Freehold in this Eſtate 
a to luppozt a contingent Remainder. However, he ſatd, it was 
1d a Matter which dcterved Conſideration, whether the firſt Son 
— vt Thomas could not take by CUlay of Erecutozy Deviſe. = 
| ld, 
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Vide ante 
168. 


ſaid, it muſt be agreed beyond all Queſtton, that if this Eſtate 
was not to veſt in him till the Term of soo Pears was ſa- 
tisſicd fe; the Purpoſes which it was made fo, this Deviſe 
muſt be wholly vord to him; but he did not think, that the 
Term would make any hindzance, bur that the Eſtate might veſt 
in him upon his Birth; though he ſhould nor have the of, 
ſcſion of it indeed, till the Purpoſes cf the Term were fa, 
tisuled. The pztuctpal Obieckion to this Oeviſe, he lad, ariſes 
from the Authoztty of Lozd Chief Juflice Treby in the Cale 
that has been cited; and he did agree, that tie Opinton of that 
Chief Juſtice had been truly ſtated. ut the two other Judgeg 
leemen inttrely to found their Opimon upon the Reaſon, that 
the Ocviſe was to take Effeſt per verba de præſenti; admitting, 
that if it had been per verba de futuro, as the preſent Caſe is, 
that it would have been good. De took J2otice, that in the 
CUrit of Erro2 that was brought upon that Judgment he 
was of Counſel; and Lozd Holt declared at that Time, that 
there was no certain Bound, which the Law had ſet to theſe 
Executozy Deviſcs, De ſald too, that he had known tt folemn- 
ly determined, that ſuch Oevile may be good ko; a Pear 
longer than anp Life in Being. And thercfoze he doubted, 
whether there was any other Rule which the Court could go 
by fn judging upon ſuch Deviſe, than to conſider, whether it 
tended to a Perpetuity 02 not. Judge Page ſald too, that 
hat was alwavs his Dptnion. However the Matter ftood over. 
ide poft. | 


Acherley and Vernon. 


Canc JF PON a Bill bzought to have a perpetual Jnſunft- 

on, the Defendant pleaded to the Jurtsdickion of the 
Court againſt 11 ſuch Inſundiong. Put it was lad, 
that there have been f(everal Inſfances, in which ſich Inunc⸗ 
tions have been granted. The firſt was in the Caſe of The 
Earl of Bath and Shering, and was done by Order of the Dovuſe 
of Lo2ds upon an Appeal. Another was between Leighton any 
Leighton. Accozdingly Lozd Chanceſſoz put off the Conſt- 
dcration, whether it ſhould fo be donc in the pꝛeſent Caſe, tilt 
the Dearing of the Cauſe. 


Lamb and Chapman. 


T HE Attowey General came now and fait, that he had no 
Tntentions — — this Cale at pꝛeſent, but ont to offer 
come Reaſons to the Court, why the State of the Cale ſhould 
be ſomething altered. He ſatd, as the Cale was d2zawn up, it 
was erpzeſly ſtated, that the Goods in Queſtion were not 
bought b ay of Merchandtize. We did agree, that if it 
was the Intent of the Jury to find the Faft accozdlug to thoſe 
very (Gods, the Plaintiff muſt have his Judgment. Fo? thoſe 
arc the Wlozds of the Statute of 12 Car. 2. 4. that ſuch Goods 
only that are bzought in by Way of Merchandtze, ot pay 
= uty; 
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Dutp; and all the ſubſequent Statutes, that have laid Du⸗ 
tics upon oo n Goods, have been conſtrued to have relation 
to that. But he obſerved, that it was not neceſſary, that the 
Goods in Queſtion ſhould have been bought with an Intention 
to be (old again to make them to be within the Meaning of the 
Statute of Car. Goods bought by Cay of Merchandize. And of 
that Opinion was the Court of Common Plcas unanimouſly 
in the Caſe of Pourkney and Bower; though indeed they differed 
in the puncipal Point befoze them, which was, whether Wreck'd 
Goods ſhould pay Duty; Lozd Chick Juſtice Treby was of D- 
1tn1on, that they ſhould; the other Judges of the contrary one. 
And he lald, he appzehended it to be clear, that Furniture 
bought abzoad muſt pay Duty, though it was never bought 
with an Intent to be fold again. Now he ſubmitted it, that 
the Jury might very | mean in the pzeſent Caſe nothin 
mo2e, than that the Goods in Queſtion were not bought wit 
an Intent to be fold again. And if ſo he deſired that the State 
of the Caſe might be altered in that Manner. The Chief Ju- 
ſtice ſaid, that he underſtood the 98 of the Jury to be to 
find the Fact exackly accozding to the Clo2ds, which they had 
ſtated it in; and therefoze the Caſe could not be altered. Ac- 
coꝛdingly Judgment was given koz the Plaintiff. 


Throgmorton and Norton. 


R. Strange moved fo2 the Court's Direſtion of the Maſter what ſhall 
to tar Coſts fo2 want of a good Counter mand of Notice not be ſaid to 
of Trial. The Rule of the Court in this Point, he ſald, he — 
appichended, was, that two Days Countermand is requiſite an Copier 
in a Town Cauſe, four Days in a Country Cauſe. This Ac: Notice of 
tion was an Cietment that was to be tried at Warwick; and Trial. 
the Aſſiſe — was the 19th of Auguſt laſt; but the Counter: 
mand was only given on the 16th, Accozdingly the Court di⸗ 
refted the Maſter to allow the Defendant his Coſts fo2 want of 
a ſuffictent Countermand, 


The King and Palmer. 


1 Complaint of Mz. Budgel againſt the Defendant, condrud ion 
who was a 'Batliff, fo2 refuſing to carry him to the Þouſe upon the Sta- 
which he appointed, and fo2 not reading the Clauſe in the reef Geo. 
Dtatute of 2 Geo. 2. when he Arreſted him; the Court o2zdered — 
the Defendant to pay Pz. Budgel 5 |. foz his Damages, toge⸗ 

ther with his Coſts; and likewiſe committed him fo2 the Con- 

emp +. ; 
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Anonymus. 
How far « 
Writ of In- N Motion by M1. Theede to ſet aſide a Crit of Tnquiry 


quiry ſhall fo: its being erecuted at Þalf an Pour after 12, whereas 
vadaly exe. the Notice was fo} erccuting it between 10 and 12. The Court 
cured in ro- WAS Of inton, that the Party ought to have ſtald an Hout 
pect of the after the Time menttoned fo exetuting it. Accozdingly retuled 


ime of the the Motion, Chief Juſtice abſent. 


Execution 
of it. 


The King and Hayward. 


Mr Hayward moved, that the Defendant's own Recognizance 
Perſon's own nun be taken to anſwer Dee he being one 
Recogni- of the Filacers of the Court. Judge Page ald, that koꝛmerly 
zance hall theit own Recogntzances uſed to de taken upon tuch Occaſions, 
1 arg ut not of late. Accozdinglp two Perſons were bound Sure⸗ 
_ ties with him, er Recognizance in 20 |. cach; his own in 401 


How far « 


guries Chiek Nee abſent. 


Anonymus. 
How far « R. Fazakerly moved foz a Certiorari to remove an Judit- 
Corrieratt ment foz a Nulance found at the Aſifes in Shropſhire. 


of Oyer and (rant theſe Certiorari's ; but the Keaton fo) agking it tn this 
Termner,in Tale, he ſaid, was, becauſe rye Defendant wanted a Ciicw; 
order to re- Which he could not have granted him at the Aſſes, Accozdingly 


move up an the Court made a Rule to ſhew Caule. 


fo ee, Oe did Ls that regularly Speaking the Court does not 


Indid mont 
— | 
_—— Daniel and Purkurſt. 
88 R. Parker moved to make a Rule abſolute fo2 ſetting a- 
Court ſets ſide a Crit of Ingutrp, and that without Coſts, by Kea⸗ 


«ſido « Ver- ſon that the Jury had found a Gerdi foz the Dekendant. 
—— „% whereas they neceſlarily ought to have found fo2 the Plaintiff, 
Wee f lo. thou thep had given but a Penny Damages. Regularly 
viry, how (pPeaklug d agree the Þ rlp muſt pa ſs, e he 
for are Moves to ſet g Uerdit aſide ; but in the pzeſent Caſe the Jury 

to bo pald or have found a Cerdif contrary to the IRercozd i. in ſuch C 
EP the Court of Common Piras lately fet a Uervit aüde with- 
out odliging the Party fo pay Coſts, The Name of that 
was The Earl of Rochford and The Biſhop of Norwich, {tt Quare 
Impedit, Trin. 5 Geo. 2. The Platntiff there had a Gerdi 
at the Afliſes; a Crit of Inquiry was afterwards award: 
ed to inquire of the Galue of the Church, and of the 0- 
ther Matters tn Purſuance of the Statute of Weſtminſter. 
on that CUrit of Jnquiry the Jury found, that there was 
no ſuch Church as that tn Queſtton. On Motion to ſet aſide 
that Inqueſt, as being contrary to the Recozd, the Court = 

I 6 
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ſet it aſide, and that without Coſts. Judge Lee ſaid, that in 
the famous Bewdley Caſe, the Court made the Party pay 
Coſts, that moved to ſet aſide the Clerdf#; though the Jury 

ave it erp2eſly contrary to the Diredion of the Court. But 

udge Page ſatd, (ſuppoſe the Iſſue was between A. and B. and 
the Jury find a Uerdi# fo2 C. he thought the Court would ſer 
that Gerdick aſide without Coſto. The Chief Juſtice inclined 
too to be of Opinion, that there ought to be no Coſts in this 
Caſe, Powever enlarged the Rule. Vide Poſt. 


Anonymus, 


NN Black, a Negroe, had been committed to Bridewell by a Men ee 
Juſtice of Peace; and now upon a Return to a Habeas Corpus mited for 

the Fozm of the Commitment appeared to be, to require the being looſe, 
Keeper of Bridewell to keep this Woman in Cuſtody fo2 aſſault- idle and dit. 
ing her Maſter, and being a looſe, idle and diſozderly Perſon, —_ _— 
kor want of Sureties to keep her. in Cuſtody, M7. Kertleby nr 
moved that ſhe might be bailed, He ſaid, this was a Commit» „i Bail in 
ment by one Juſfice of Peace, and as he thought, clearly no och kind of 
Conviction. M2. Reeves on the other Side argued, and ſubmit⸗ Cafes. 
ted it, that one Juſtice of Peace had a Power of conviting a 
Perſon fo2 being looſe, idle and diſozderly ; and he appzehended, 
that this was a Convition in the pꝛeſent Caſe. The Conſe- 
quence of which was, that this Court would not interpoſe and 
ball the Defendant. But the Court laid, that the Wozds of 

the pzeſent Commitment were, For want of Sureties keep the De- 

| fendant in Cuſtody; (0 that ſhe was no longer to be kept, than till 

ſhe was able to find Surettes; fo2 which Reaſon they were of 

| Opinion, that ſhe ought to be batled. Upon this M2, Reeves 

ſaid, that there would be Occaſion then to lay a farther State 

of this Matter befoze the Court. The Defendant he obſerver 

was a Negroe, and by the Laws of the Plantations abzoad the 

Matter has a Pioperty in her; which P2operty, he ſubmitted it, 

was not altered by her coming with her Maſter into England. 

Now if the Court ſhould batl the-Oefendant, 37 Court muſt 

take away from the Maſter that Cuſtody of his 27 which 

he is intitled to, and muſt deliver her into the Cuſtody of her 

Ball. The Court ſatd they would not enter into an Inquiry 

of that Batter upon this Botton fo2 datling the Defendant ; 

and therefoze inquired wha was her Ball. It was ſuggeſted 

upon this, that che was a married CUloman, and that her Pug- 

band's Name was Carter; but that was denied by the other 

Side. However, the Court ſald, that if there was any Doubt 

of that Matter, they would certainly not take her own Recog- 

_nizance. Cpon which Carter, her 228 Dusband, entered in- 

to a Recogni ance koz her, and ſhe had two other Bail likewiſe. 

Accozdingly ſhe was bound over fo2 her Appearance at the nert 

Weſtminſter Seflions, by the Mame of Anne Carter, alias Anne 

Black, and then the Court Diſcharged her. 
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Banks and Doyley. 


How far the A Few days ago M2. Parker had obtained a Rule fo? ſettin 
nr" aſide a Plea of [21vilege, there being a Crit of Pytvi- 
Flea of bet lege; but no Affidavit annered to it. Mz. Proctor came now 
vilepe, by and moved to diſcharge it, by Reaſon that, as he appzehended, 
Ren that the Crit of Jawtvilege itſelf was ſufficient. But the Court 
3 o lad, that tt 1s not aſcertained by the CUrtt of Pvilege, that 
nevi a the Ockendant was an Attozney of the Common Pleas at the 
Time of the Afton commenced againſt him in this Court; foz 
which Rraſon they thought, that an Affidavit ought to have 
heen annexed to the Plea, accozdingly refuſed to diſcharge the 


| Rulc. 


Wrench and Hixon and others. 


What kindof LI PON the Maſter's Repoꝛt, the Caſe came out to be in the 
cs ogy Wl Manner following. Jn an Atton bzought againſt two Exe- 
Countel's CUt02S, they pleaded diſttnit Pleas; one, Ne unques Executor; the 
Hand, other, Plene Adminiſtravit. The Plene Adminiſtravit was ſigned un. 
der Counſel's Dand; but not the Ne unques Executor. Both theſe 
Dias were bzounht upon one Piece of Paper; and appeared 
Upon the Face of them as one Plea; but no Counſel's Pand 
was at the Bottom of them. However the Plaintiff's Attoz- 
ney accepted them; but afterwards ſigned his Judgment againſt 
both the Erecuto2s, taking it 322 that thcſe were no 
Ilcas fo2 want of Counlel's Þand to them. As ſoon as he had 
igned this Judgment, he entered it up againſt both; and took 
out Execution — 1 M1. Fazakerly now argued fo2 the 
Plaintiff, and ſubmitted it, that the Plea of Ne unques Executor 
ought to have been ſigned by Counſel, as well as the Plea of 
Plene Adminiſtravit. And though the Plaintiff's Attozney made 
no Objctton to it at the Time he received it Pl he appꝛe⸗ 


hended it was as no Plea; and conſequently the Plaintiff was 
well intitled to ſign his Judgment againſt him. And if he could 
ſign it agatuſt him, there was no Queſtion but he might ſign it 
anatnſt the other Executoz; fo2 to that Plea there undentably 
ought to have been a Counſel's Hand appearing upon the Pa- 
cr which was bzought bythe Jlatatiff's Attozney. Powever, he 
ald, if there were any Ooubts upon the firſt Point, whether 
that Piea ought to have been ſigned by Counſel ; yet as both 
theſe Pleas were upon one Piece of Paper, and appeared up⸗ 
on the Face of them as one, a Defef in the laſt ſha 175 
the firſt, as much as tk there was a Dekeck in both. De fubmit- 
ted it likewiſe, that the whole ought to have been left with the 
Clerk of the Papers, as both Pleas were upon one Piece of 

aper, and as one lea; whereas in the pzeſent Caſe ay 
aſt Piea was left with bim; and fo2 that Reaſon likewtfe he 
appzehended that the Judgment was regularly ſigned as to 
both Erccutozs. The whole Court were clear of Optnton that 
the Plea of Ne unques Executor was good, without being * 
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by Counſel; and though this Plca was delivered upon the ſame 
Piece of Paper wmtth the other as one Plea ; pet they thought 
any Defeit in that could not p2ejudice this ; fo2 wl Realton 
they thought the Judgment figned againſt htm clearly irregular. 
And Judge Page put the Cate of Treſpaſs being bꝛoußht a- 
gainſt two Defendants ; one of them pleads Met -gutlty ; the 
other juſtifies ; the Juſtification is not ſigned'by Colinſel, as it 
ought ; both thele JIleas are deltvered upon One INebe of Da- 
per as ane J len; yet he ſatd that Dekeck in the Juſtification 
could not make the other Plea bad likewiſe. De ſaio farther, 
that he doubted, whether the Platntiff could ſigh his Jungment 
even agamſt that Erecutoz, whole Plea ought da have been 
ſigned by Countxl, in as much as de accepted of the 3 ; and 
neither deumrred no? rejefted it, one of luhich he ought to have 
Done. However as to that the Chief Justice and Judge Probyn 
faid, they thought the Piarmteff might well have ſigned hts 
Judgment * that Erecuto2 fo2 want of a lea, — 
ſtanding be did not rejeft it; fo2 a Plea not ſigned by Counſel, 
which might to be ſigned by him, is as no Plea. 9. Fazakerly 
upon that ſubmitted it, that fince the Opinion 8 "Conrt 
appeared to be, that the Plaintiff might well have figned bis 
Judgment againſt that Executoz ſingly, the Court would not 
ſet aſine the Judgment as to him; koz in theſe Caſes the 
Court goes 19 farther back, thun to ſee where the Irregular 
begins. YVowever the Court taid, in as much as the Ploin 
had entered up his Judgment intire againſt boch in Pürſuance 
of the ſigning, they would fet the intice Judgment allde; which 
they pid accopdingly ; and awarded Reftitution likewiſe. 


9 


Berington and Barker. 


Few Days ago Pz. Abney had obtained a Rule to ſhew How far the 
14 Cauſe, why a Declaration in Ejeckment ſhould not be a. Court vill | 
mended by vztkiing out the io Middieſex amongſt theſe (Wozds, de Liberty 
Que quidem Billa ſequitur in hæc Verbs Middleſex ſcilicet, Aud bY Garation in 
put tiug in the CCiozDS Bucks in the Room of it; and by rfking Kje&men: 
out the lord 'Tenemen', and puting in the 02D Dimifs tit ſhall be a- 
the Room of it; and farther by ſttiking out the Wozps quinque wended. 
ſolid? Reddir' pro Vic' Franc Pleg', without —_ any other in 
the Room of them. Me did agree at that Time, that the 
Tenants had entered into tf ule to confeſs Lenſe, Entry 
and Duſter, But he ſaid, there had been Inſtances of Amend- 
ments in Declarattons made later than this is ; and particu- 
larly cited the Cale of an Acton upon the Statute of Hue and 
Cry bzought againſt the Pundzed of Bouthleygrosford fn the 
Court of Common Pleas 1726. The Court allowed them there 
to amend aftcr Jſſuc joined. And he cited likewiſe another Cale 
of Hatſel and Grovenor, in an Aftion bzought againſt a Sheriff 
koz not taking ſufficient Pledgeg; and the Court allowed them 
ere to amend even after the Cauſe had been carrted down to 
tial. d Day oz two after Pz. Fazakerly came to ſhew Caute; 
and ſald, that in an Ezcftment the Court will not allow of any 
Amendments in the Declaration after the Tenants have made 
Vol. II. Kk K them- 
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themſelves Defendants; fo2 by entering into the Rule th 
agree to be Defendants only to ſuch Declaration, as was dell. 
vered to them below. Foz that Reaſon, he ſatd, it has been 
held, that no Amendment ſhall be made after that by adding ano- 
ther Leſſoz, other Lands, other County, oz even other Dap of the 
Demiſe, Upon this 7. Abney ſald, that the Declaration was 
right, and the Copy of the Jiſue was only wzong ; and he thought 
clearſ , that the Cen of the Iſſue mightbe mave agreeabletorhe 
Declaration. meh Men the Court ſaid, that this Rule is dzawn 
up wzong; fo: which Reaſon they diſcharged it; and pzeſentiy after 
made another Rule upon his Motlon to ſhew Cauſe, why the Co- 
y of the Iſſue ſhould not be made agrecable to the Declaration. 
2, Lazakerly now came to ſhew Cauſe upon this Rule, Pe ſatd, he 
did agree, that the Bill upon the Flle did warrant the Amend. 
ments; but in an Ejeckment the Copy of the Iſſue can only be 
amended by the Declaration delivered below to the Tenants. 
Fo2 which Reaſon that Declaration ought to have, been ſhewn 
to the Court at the Time the Rule was made, and an amda⸗ 
vit ſhould have been annexed to ft to verify, that this was the 
true Declaration delivered ; this AMidavit, he ſatd, lkewile 
ought to have been mentioned in the Rule; but nothing of 
this has been done, and thereſoze be hoped, that this Rule 
(ould be diſcharged likewiſe. The Court ſald, this Affidavit 
is only to aſcertain what Declaration was delivered to the 
Tenants z and therefoze th thought the Plaintiff was not 
too late to p2oduce it now : which accozdingly he did. Dow- 
ever upon looking into it it * that the Copy of the Iſſue 
was in every Thing agreeable to this Declaration, but in the 
Tlozd Middleſex, there was indeed a Piſtake in that, and the 
CU02d Bucks was in the Declaration delivered. Foz which Rea- 
ſon the Court made the Rule abſolute foz this Amendment; 
but diſcharged the Rule as to the ref. 


Anonymus, 


R. Reeves Moved fo2 a Rule to inſpet the Ueſtry-Books, 
in ozver to be able to lay ſome Fats in the In 9 
fo2 the Libel againſt the Church-wardens and Overſeers of 
Lambeth Pariſh. But the Court refuſcd it, as the Intent of 
the Wotton was to get Evidence from the Defendants them- 


ſelves in oder to charge them in a Criminal Pꝛoſecution. 


Vide poſt. 


Term. Hill. 


6 Geo. II. 1732. 


The King and Sturgeon. 
HE Defendant being an Attoznep, and having been When an At- 


bought up upon an Attachment fo2 a Misdemeanoz in e 
?2attice, Pz. Lacey moved, that he might anſwer In. don an At- 
crrogatozies in Vinculis, and not be batted, by Reaſon chment for 
that he had been ozdered to attend twice, but never did attend, « Contempt, 
in Contempt of the Court. M2. Strange ſubmittcd it on the other ho» far the 
Side, that the ozdinary Courſe of the Court wag to bail Per- Jag will 
ſons who are taken upon theſe Attachments. But the Court „or, chat he 
ſatd, at leaſt he ought to be committed at pꝛeſent fo2 the Con- mall anſwer 
15 in diſobeying = fozmer Rules. And Judge Probyn gave Interrogato- 
his Reaſon fo2 it, that otherwiſe thoſe Contempts woul go --- pan 
unpuntſhed; fo2 the Interrogatozies muſt be confined to the © 
Fafs charged in the Attidavits; and theſe Facts relating to the 
Contempts could not be inſerted in the Aﬀfidavits; becauſe 


they happened ſubſequeut. Acco2dingly the Defendant was 
committed. 


Chadock and Laughton. 


R. Parker moved to ſet aſide an interlocuto w Judgment How far the 

fox a Clartance between the Latitat and the Declaration; =" — 

the Latitat being by the Name of Cradock, the Declaration by fuse 
the J2ame of Chadock. Accoꝛdingly the Court made a Rule to — Reaſon of 

refcr this Matter to the Maſter. a Variance 
| between the Latitat and the Declaration. 


Anonymus. 


Sx Rule to ſhew Canſe, why an Inkozmation in the Nature How fer the 
of a Quo Warranto ſhould not be granted againſt one Bore- 1 
man fo; ercrciſing the Office of Capital Burgeſs of the n 
tough of Yarmouth in the Iſle of Wight, and likewiſe w bp ſuch the Nature 
Inkôzmation ſhould not be granted againſt another Perſon, foz of « Quo 


Warranto, 


notwithſtanding the Length of Time that the Party has been in Poſſeſſion of bis Offices 
ererciling 
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ercrciſing the ©ffice of Mayv2 in the ſame Bazough; Serjeant 
Belfield lald that he ſubmitted it, that tho Court would not 
make a Rule abſolute againſt Boreman, becauſe he had con. 
tinued in this Office ever ſince the Pear 1697, and that tilt 
the Pear 1915 his Eletſon was never la zieh as Diſputed, 
And tome other Tonntlel 'of the ſame Side ſaid, that in the Caſe 
of the Town of Buckinham, where a Membet of the Coppoza- 
tion had continued fn Poſſeſſion! of his Office fo) a great Length 
of Time, Low Macclesficld allowed the JIarty's own Oath to 
p26ve his having taken the Dacrameut, agd was of Opinion 
that evenjno Rode all was neccſſary. Chen as to the Caſe of 
the Mayo, the Serjeant ſatd, that his Cleitton intirely depend: 
ed upon the Galtdity of the Election of Boreman, Foz which 
Reaſon the Rule ought cicarly not to be made abſolute as to 
hum, till the Election of Boreman is determined. The Chief 
Juitice laid, that where the Eleftion of the Eleſtozs as well as 
the elected is recent, the Court mttkes * Rules abſolute 
fo2 theſe Tnfozmations at the fam? Time, but where the E. 
leiten of the Eletozs has been paſſed fo2 a great Mumſir of 
Mars, the Lonſtaut Courte 'ts, that - 4 hall hot be ab- 
ſolute againſt the .Ele#Xed, til the Eleidn df the Elegoꝛs 
18 ark tried. And ſo Judge Page faid, that this Font as 
ettled in the Weſtern Cireuit in the Caſe of Johns and Johns, 
02 which Reaſon the Court enlarged the Rule as to the 

ay02., But as to Boreman they made it abſolute. The Chief 
41iſtice (aiv hr Utd agree, that in the Cale pf taking the 

aths and the Sacrament; Length of Time is ati Argument 
very material agatnſt r i theſe Inkozmations won ſuch 
Exceptions; but tn other Juſtances, where the br e is 
Cillly (wozu to aud natoziaus, he 18111 the Length of Time 
no Dbjeton at all againf> granting the Infomation ; though it 
might Le p2oper Evidence to 1fluence a Jury. | 


Daniel and Purkurſt. 


Vide unte 33 Matter coming on again, the Court declared them 
bd ſelves to be of 1 that the Plaintiſt A to pay 
Coſts; and that this Caſe was not diſtingulſhable from the 
common one of ſetting aside n Uerdii# ko: being contrary to E- 

Kong. {{ccozdingly the Rulc was made abſolute, without 
oirts. | . 


Bovey and Busby. 


How for the HE Darties being both Clergymen, the Plaintiff libelled 
Eocleſialli. T a 1 e Dekendant in the Cccleſiaſſical Court, fg2 thele 


n al cc | 
717 Mag eUo203; ob: her old Rogue and a Raſcal, and a conteqmptible Fel- 
2 


Raſtfteal Per- 
fond in tho 
Cale of 
Slander. 


02 a Þzohibition, notwithſtanding the firff Set of CT! 
18˙8 ſpoke Audit er Via uh 4 Chief 
yflicc uber. whether in ſuch Caſe the Pecleſiaſtical Courts 


tion de- low, "deſpiſed and hated by every body; aid kewſſc fi Fong of 
tween cccle- 2 at another Time, You ate a Lyar. Filmer 5 moved 
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had not a Juriodidion. However a Rule was made to ſhew 
Cauſe; Judge Page abſent. 


Launce and Draper. 


O\ Rule to ſhew Cauſe, why a Teſtatum Capias into Bucks How far the 
ſhould not be quaſhed, fo2 there being the 12 Pounds Coſts Court will 
omitted in it, which were given upon the Affirmance of the quaſba teſta- 
(Urit of Erro2; though this 12 Pounds were inlerted in the e“ 
Capias, which was firſt ſued out in Middleſex; M2. Strange ſald, | 
that he ſubmitted it, this was no Qartance, and that the 'Teſta- 
tum was very regular. De ſafd, he did agree, if the 12 l. had been 
inſerted in the Teſtatum, and omitted in the firſf Capias, the Teſta- 
tum would have been irregular; becauſe it would have contained 
mo2e Matter than was tn the firff Capias, and therefoze not war- 
ranted by it. But as there is leſs Matter tn the Teſtatum, than 
in the firſt Capias, He ſubmitted it, the firſt Capias well warranted 
this Teſtatum, and moze. Fo? which Purpoſe, be obſerved, that 
befoze the Statute of 5 Geo. 1. when CUrits of Erro2 uſed to be 
uaſhed fog their 1 the 021ntnal Reco2d, the conſtant 
iſtinitton was, that UWirits of Erroz, that contained moze 
than the oziginal Recozd, were held to be bad; but thoſe that 
contained leſs, never were. Mz. Reeves argued onthe other Dive, 
and ſaid, he was fo2ced to admit, that this Leſtatum could not be 
quaſhed on Account of the Exception fo2 the Clartance, But 
he inſiſted, that it was bad fo2 another Reaſon, viz. that every 
Exccution ought to be fo2 the whole Sum contained in the Judg⸗ 
ment, and ſuch Sum cannot be divided. The Court in general 
agreed, that the Leſtatum ought not to be quaſhed on Account of 
the QCariance; and the Chtet Juſtice ſaid, that the Otſtinitfon 
in Reſpeft of Crits of Erroz uſed to be held as Mz. Strange 
had ſtated it. Put they did think that the Objeitton, which 
Mz. Reeves had laſt made, was matertal. Apon which M2, 
Strange ſatd, that he had a Capias into Middleſex th his Dand, 
which would well warrant the Teſtatum, and the Court would 
not inquire, when it was made out. Put the Court laid, they 
took it they ſhould inquire into it; acco2dingly referred the whole 
Matter to the Maſter; Judge Page abſent. 


The King and Medlicoat. 


N Rule to ſhew Cauſe, why an Inkozmatton in the Nature ,, , 

of a Quo Warranto ſhould not be granted againſt the Oefen- nen 
dant Medlicoat, fo; holding a Court Leet, as Lozd of a Putt» prone an In- 

dꝛed, in the Bozough of Milbourn-Port; Mz. Fazakerly ſald, that formation in 
this Bozough did not lend Members to Parliament, and there- e Name 
foze he ſubmitted it, that ſuch Jnfozmatton would not lie. Be- 9 * e 

ſides he obſerved, that the Fai was, that this Oekendant only r holz 
laid at the Time he was going to hold his Court, that he could Court Leet 


hold a Court-Leet as Lo2d of the Pund2ed; but that he atually wichour an 


X Authority. 
How far the Court will grant an Information in the Nature of a Quo Warranto, and will not drive 
the Party to take his Remedy by Quo Warranto only, | 
Vol. II. LII held 
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When a Ha- 
beas Corpus 
cum cauta 15 
moved for, 
how far No 
tico is requi- 
fire to bo 
piven of the 
Motion, 


held tt as a Court-Lect belonging to the Vozough, which he 
hed done Time out of Mind. The Court laid, that they did 
Ogree, in Caſe a Covurt-Baron ts held without Authoztty, a 
Quo Warranto Only is the Remedy; but they always took if, 
when any Court-Leet fs held without Authozity, an Jnfo2- 
mation in the Nature of a Quo Warranto 18 conſtantly al. 
lamed. Dowever, fo2 the other Reaſon that was given, the 
out vilcharged the Rule againſt the Defendant; Judge Page 
ablent. 


The King and Davis. 


M* Fazakerly moved fo2 a Habeas Corpus cum cauſa, to re- 
move up an Indictment of Felony found againſt the De- 
fendant in Brecknockſhire, in oder that it might be ſent Down 
into Herefordſhire, being the next Engliſh County, that the Ve— 
fendant might be there tried upon tt, accozding to the Statute 
of 26 H. 8. 6. (6.) The Chief Juſtice ſaid, that he doubted, 
whether tn ſuch Mottons Notice ought not to be given to 
the other Stde; and that though they are made on Behalf of 
the SEAN, fo2 otherwiſe the Habeas Corpus may not be made 
Ciſe of till the Day befoze the Aſzes are held tn Herefordſhire, 


ſo that the Puſoner may be ſurpzt3ed, and not be able to have 
his Witneſſes there, M2. Fazakerly ſaid, that he did make this 


Motion on Behalf of the Pꝛoſecutoꝛ; and tn ſuch Caſe he ap- 
prehended there was no Dccaſion fo; Notice; no2 was there, 
as he remembzed, any (ſuch Notice given in the Caſe of The 
King and Athoe, But elpeclally in the pꝛeſent Caſe he ob: 
lerved, that there could be no Inconventence; becauſe Breck- 
nockſhire docs in fait adjoin to Herefordſhire, Judge Probyn ſald, 
that Herefordſhire ig conſidered as the nert adjotning County to 
all South Wales, and Shrewsbury ta all North Wales. And the 
Court well remembzed the Cale of The King and Athoe. That 
was an Indicment found in Herefordſhire, and tried there befoze 
Mz. Juſtice Forteſcue fog a Felony committed in Wales; the De- 
fendant was conviited upon it; but the Judge concetved a 


Doubt, whether he could paſs Sentence upon him. Upon this 


the pꝛeſent Chief Juſttce, when he was Attozney General, ob- 
tatned a Habeas Corpus to bing the Ocefendant up to the Var, 
without giving Notice to the other Side; and the Defendant 
was bzought up, and upon great Debate had Sentence of Death 
pronounced againſt him in this Court. They ſaid it was 
certain, that Juſttces of Gaol-Oeltvery had a Power to try 
Tuditments the ſame AMM3zes they are found at; and that they 
conſtantly do exerciſe it, unleſs there ts ſome particular Rea- 
ſon in the Caſe. Accozdingly in the p2eſent Caſe a Rule fo? 
a Habeas Corpus wag granted; Judge Page abſent. 


Rk. Huggins 
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Huggins and Shirley. 


How far the 


N an Aion fo2 Toꝛds M1). Agar moved fo2 an Attachment fo? yang 

Non-payment of Coſts of a fozmer JNotice of Trial, and — 
that Pꝛoceedings on the ſecond Notice might be ſtald, till in one Adion 
the Coſts ok the fozmer paid. The Court granted the Attach a the Colts 
ment; but lald, that the latter Part of this Motion is con- on 8 
ſtantly refuſed in all Caſes, but in Ejetments ; accozdingly * 


another are 


it was lo in the pzeſent Cale. Judge Page abſent. did. 


Smith and Laughton. 


U PON a CUrit of Erro2 on a Judgment in the Common How far en 
Pleas in a Dutt by Bill againſt an Attozney, Pz. Marſh 7mportance 
aſligned ko: Erroz, that the Imparlance was to a Cap certitn, deco n bay 
but the Return of the TUrit of Jnquiry was at a general Re- certain, how 
turn-Oay, viz. Craſtino Aſcenſionis Domini. De ſubmitted it, that fret « gene- 
this was Erro, and, as this Pꝛoceeding was by Vill, that all ral Return- 
the P2oceſs ought to have been returnable at a Day certain. D. 
Fo2 this Purpoſe he cited the Caſe of Kirbey and Ellaſton, Mich. 
5 Geo. 2. That was a Sutt by Bill tn the Common Plcas, 
and the CUrit of Inquiry returnable at a general Return-Day. 
The Defendant bzought a CUrit of Erroz relying upon this 
Miſtake, and the Plaintiff got this amended in the Court of 
Common Pleas to p2zevent the Judgment's being reverſed, 
Mz. Strange argued on the other Side, and ſaid, he did agree, 
= is was Erro at Common Law; but he ſubmitted it, 
that this was only a Miſcontinuance of Pꝛoceſs. The pꝛeſent 
ale indeed is a Judgment by Default ; but the Statute fo2 
the Amendment of the Law has extended the Statute of Jeo-» 
fails to luch Judgments, as well as others. And he did take 
it, that this verv Exception has been over-ruled in a late 
Caſe in this Court. M2. Parker affirmed the ſame, And M2, 
Draper ſaid he had a Note of * Caſe, which was Lebor and 
Hobs, Paſch 3 Geo. 2. The Note that he had taken of that Caſe 
was thus. An Afﬀton in the Common Pleas was bzought by 
Bill; the CUrit of Inquiry returnable at a general Return-Oay. 
This was ſpectally aſſigned =” Crro? ; but the Judgment af- 
firmed, M2. Parker ſat, * this was the very Cale he meant; 
and he had the Paper Book by him; but he believed the Judg- 
ment was not affirmed that ſame Term, but another. Apon 
which the Court ozdered this Matter to ſtand over. Judge 
Page abſent, Vide poſt. 


Major 
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Conftruttio | 
on that Porn — an Aﬀion of Debt brought upon a Judgment, 997. Par. 


of the Sta- ker moved, that Pioceedings might be ſtain, by Reaſon 


teen, that the Vekendant became a Bankrupt after the Commence, 


2. relating to 
„e“ ment of the Ouginal Adton; though he did not bekoze the ob, 
— wis tätming Jademient in it. De founded this Motton upon the 
providedthat @tatute ok 5 Geo. 2. relating to Bankrupts ; wherein there ig 
"apy Periov q Clauſe, that it any Perſon be arreſted fo) a Oebt due be, 
te kose he became a Bankrupt, duch Bankrupt may plead, that 
due beforcbe the Cauile of luch Action did accrue befoze luch &Ime as he 
became bltame a Bankrupt, and may give that Ack in Cui, 
Bankrupt, deuce. Nau he oblerved, that the Cauſe of the pꝛeſent Aﬀton 
lch Bauk- {5 the 4UDgIncnt in the fozmer; and therckoze he did agree, 
Mead char that he could not plead, that the Cauſe of this Aitton accrued 
the Cauſe of befoe the Bankrupey, But he ſubmitted it, that the Delen— 


ſuch Aton Dant was plainly within the Equity of that Ack; and therefoze 
dil acerue he open the Motion ſhould be granted, Accozdinglp the Court 


beſoro ſuch made a Rule to ſhew Cauſe. 


Time avs he 
became a 
Bankrupt. 


Short and King. 


How far by O N Motion fo2 the Maſter's Repo2t he ſtated the Fat to be, 
the Practice that this was a PDꝛoceeding by 2 in Ejectment, and 
ol \he © vt that the Rule, which in thele Cates 1s cutered into at a 
Mack en Judge's Chamber, was ſigned by the Oectendant's Attozney; 
no necellary but that he had never after this appeared fo2 the Oekendant, 
in an Fett thou h the Cerms of the Rule require him to do it. pon tht 
mone that | tg Dlaintif had ſigned his Judgment, and got into Joſlel- 
+» xo ſion ; and whether this was regular oz not, was the Queſfton, 
vey thout4 W. Reeves and M2. Agar argued for the Plaintiff, that the 
enter mn Judgment was regularly ſigned ; and faid, that the known 
Appearance Diſlinckton th the Court of Common 4 id between Suits 
— 4 ag by Ouginal and thoſe by Bill; that in thoſe by O2tginal the Oc- 
dende, kendank's Appearance muſt always be entered with the Filacer ; 
the Suit is by though in thoſe by Bill this 19 not neceſſary. The Terms 0 
Or.ginal. the Nule entered into at the Judge's Chamber require thts be- 
ond Contradifton. Foz which Reaſon, as the Oefendant's 

ttomep omitted to enter this Appearance, they ſubmitted tt, 

the Plaintiff was very regular in ſighting his Judgment. The 

Maſter repo2ted the 191k ce of this Court to be different in 

this rcſpeft from what it is in the Common Pleas ; and that 

the Detendant's Attozney appearing koz the Oekendant was not 

neceſtary. The Court likewiſe held, that ſuch Appearance was 

not requiſite; and that, inalmuch as the Attozney had ſigned 

the Rule, they would make him confeſs Leale, Entry and 

Duſter, and do all the other Matters, equally as if he Had en⸗ 


tered his Appearance. Foz which Reaſon they (ct the Judg⸗ 


ment and Exccution alide, and that with Coſts, 


I Frances 
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Frances and Naſh. 


A Warrant of Attozney had been given by the pzeſent Plain - Gon ſar pe 
Air fo: entering up a Judgment againft um. and Oberg, Cour vill 
by he had agreed not to bzing any Writ of Erroz, and that char the De- 
if he did, the Defendant ſhould have Liberty to non-p20g it. fendent ell 
Notwithſtanding this he did bung a Writ of Erroz in the Nr 
Erchequer Chamber upon the Judgment lo entered up, Upon waicaf x. 
which Mz. Agar moved, that the Defendant in Erro might have ror at tho 

1 to non⸗pꝛos if at the Ear Expence; aud the Expence of 


£ he Plaintitf, 
Court made a Rule to ſhew Tauſ ; - — 


its being brought contrary to the Plaintiff, Agrecmenr. 


The King and Harvey, 


R. Fazakerly moved to quaſh an Indickment founded tp- How far an 
M on the Statute of 2 W. & M. Sef. 2. 8. (11). againft ter- — 
tan Scavengers of the Pariſh of St. Giles's fo2 not paying u g oe, 
over a certain Sum of Money to the mcceeding Scavengers, ef . W. & 
which upon an Account tated befoze two Juſtices it oppeex. of Seſl. 2. 
ed they had in their Þands. ve lubmitted it, that this Clauſe 8 +> _ 
in the Statute only gives the Juffices Power to take the Ac- — p 
count, and that there is no other Remedy foz the Money due“ 
upon the Account, but an Aﬀton at Law; fo2 which Reaſon be 
conceived, that no Jndi#ment would lie. Tf — was ſo, 

Q ine ge Ion Court would quaſh it; and that is like t 
Ci e of Jndiitments found at the Sefſions fo2 Perjurp at Com: 
mon Law. There was a great Doubt made, whether the Sef: 
ſions had Jurisdi#ton in the Trial of ſich Inditments. 
on long Debate the Court held, that they had not. And no 
it is the conſtant Pꝛackice to quaſh ſu ndikments. The 
ſame is in caſe of Nuſances, upon an Affidavit that the Ny: 
ſance is abated, And if the Court ſhould think it requiſite 
to have an Afﬀidavit that the Boney ig paid in this Caſe, he 
could produce ſuch a one. Judge Page and Judge Probyn 
both declared, that they doubted, whether an Jidi#ment 
would not lie; to: which Reaſon (Chef Juſtice abſent) the 9o- 
tion was refuſed, 


The King and Langley. 


H1S was an Indicment found at the Seffong foz Northamp- y; 
T tonſhire agatuſt the Detendant fo2 exerciſing 07 Trade of — 2 
a Ropemaker in the Utllage of 1 not having ſerven is found «- 
a legal Appzenticeſhip. Mz. Abney moved to quach it, by Regs ing « Per- 
ſon that it has been held, that this Statute only ertends to bn, uren gb. 
Trades ererciſed in Cities and Bozonghs, and not to Aillages. 5 Eliz for 
Foz which Purpoſe he cited 1 Ven. 51. and 1 Mod. 26. Judge exerciſing a 


Trad h- 
out having ſerved an — bow far ſuch LodiQtment will not be good by Reaſon ther che 
Trade was only excrciled in « Village. 


Vor. II. Mm m Page 
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Page ſuld, that he had often known theſe JudiXments quaſhed wp; 
on luch Erceptton. And he and Judge Probyn lald, that they 
did not think this Traue was within the Statute. Though 
Judge Page (ain, it might be ctherwiſe perhaps ok a Cable- 
maker. Accosdingly a Rule was made to ſhew Cauſe. Chiet 
Fuſtice abſent. | 


Sir George Caſwell and Norman, 


8 N Motion fo! the Maſter's Report, the Faß was ſtated 
Writ of Er to be, that after a Crit of Error b2ounht, the Defendant 
rorisbrought in Err02 ſliced out a Scire facias to aſtign Errozs, and a Rule 
one . oy gtven to aſlign them by the 25th of laſt Month, which Scire facias 
— - was quare Executionem non. The Plaintiff in Crro! did not 
Executio- A('gh Errozs upon that. Accozdingly the Oefendant ſued out 
nem non, Another Scire facias to aſligh Crrozs de Recordo the nert Day, 
mw tar an and then the Plaintiff did aſüͤgn 918 Erro2s, Motwithſtand⸗ 
Me > lug this the Defendant in Erro2 bzought Det in the Common 
— —— — — upon the Award of Execution here on the firſt Scire facias. 
Judgment, hich, My, Yates ſubmitteb tt, was irregular. On the other 
Side M}. Parker argued, and lald, that he uppꝛehended, the Scire 
— 1. facias quare Executionem non is merely bought to pꝛevent the Crit 
rorisbrought Of Exxoz is being any longer a Superledeas to the Execution, if 
and « Scire the Plaintiff in Erroz does not ein Purluaiice of it aflign his 
facias deRe- Err029, Notwithſtanding this Scire facias a Crit of Erro?2 ſtill 
cordo i» tucd (ybſiſts, and the Judgment 1s liable to be reverſed upon it, till 
dener te, another Scire facias lucd out to aſſign Crro2s de Recordo ; and if 
. ce Matntiff in Erroz does not aſſign his Errozs upon that, 
Scire facias, then the CUlrit of Erro2 1s J20n-p20s'd, If this was the Ma- 
ture of _ Scire facias's, he obſerved, that no Reaſon could be 
— why the Dekendant in Erro2 ſhould not pꝛocced in the 
ommon Pleas upon the Award of Executtan here. And he 
ſald, that this Point was determined upon Debate in the Caſe 
of Plaxton ann Gardiner, Mich. 7 Geo, 1. {A Scire facias quare Exe- 
cutionem non was ſued out, and the Platutiff in Erro pleaded 
Nul tiel Record; the Defendant joined Iſſue with him upon that; 
and notwithſtanding that, even af er the Iſſue too was deliver⸗ 
ed, he ſued out Execution. On Motion to let this aſide fo2 
Irregularity the Court refuſed it; and held, that upon this 
Scire facias the Jlatntiff in Erro2 could do nothing but al⸗ 
ſign his Errozs; and, as he did not, but pleaded another 
Parter, the Defendant in Erro2 was regular im taking out his 
recution; though hep did agree, that the Judgment might 
ſtill be reverſed upon this CUirit ok Erro2 notwithſtanding. 
Foz which Reaſon, he ſubmitted it, that the Award of Erccutt- 
on was regular, and ſhould not be ſet aide; and conſequent! 
that the Atton in the Common Pleas founded upon this Awat 
was regular likewiſe. Judge Page laid, if this had been a 
Nabe bern by Writ of Erro2 quod coram vobis, a Rule might 
ave been given the Plaintiff to have aſſigned his Errozs, with. 
out any Scire facias at all. In the pzeſent Py»oceeding indeed a 
Scire facias ts neceſſary ; but the Jlatnriff can do nothing upon 
it, but merely aſſign his Erro2s., De ſald, be took tt, that two 
1 | | 


Scire 
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Scire Facias's were requiſite, befoze the CUArit of Erroꝛ could be 
got rid cf; and that cach of them was to be ſued out fo: the 
different — that have heen mentioned. Foz which Rea- 
ſon he thought that the Award of Execution, and the Po- 
ccedinge upon it, were clearly regular. Judge Lee ſaid, when 
an Afton of Debt is bzought upon a Judgment in the ſame 
Court where the TUrit of Erroz 1s depending, the Court con⸗ 
ſtantly grants an Imparlance in that Action, till the Event of 
the oziginal Judgment ts determined. Foz which Reaſon he 
thought it proper to be farther considered, whether the Court 
would allow an Aﬀton to de bzought upon this Award of Exc⸗ 
cution, pending the TUrit of Erroz. Accozdingly (Chief Juſtice 
abſent) this matter was ozdered to ſtand over. 


Anonymus. 


N R. Prat moved that the Rule might be made upon one Mz. What Kind 
VI Allen, an Attoznep of the Court, to return to My), Hill off of Rewedy 
02 moſt Part of the Money he had with him as Clerk, by Rea- b. Fe,“ 
ſon that a great Share of his Buſinels was fell off; ſo that he when Pit 
had little 2 to inſtruck his Clerk in. Judge Page ſa1d, putes arite 
the pzoper Rule to make in this Caſe was to refer this Matter between kt. 
to the Maſter to be determined by him; and ik he cannot — — 
it, then to 2 Leave fo2 an Application to the Court; and to 

o2der Mz. Allen to attend befoze him de Die in Diem. Judge Lee 

laid, that the Court made ſich a Rule upon a late Application 

of this Nature. Eder n the Court made ſuch a Rule in 

the pzeſent Cale; Chief Juſtice abſent, | 


Anonymus. 


R. Parker moved * an Inkozmation againſt the pꝛeſent How far an 

Sheriffs of York, fo2 adjourning the Court of Pleas Information 
held befoze them 1 Days; whereas by the Cuſtom of the — 
Court it ought to be held de Die in Diem at the Requeſt of a einde Judge 
Puloner, when he is in Cuſtody. Accozdingly a Rule was made —— 
to ſhew Cauſe; Chicf Juſtice abſent. Court 


Paterſon and Groſs. 


M* Denniſon moved that m_—_—_— might be ſtald in an How far the 
VI Afton of Debt b2ought _ an Award, oy Reaſon that Court will 
the Defendant was aually in Cuſtody upon an Attachment fog eee 
the Beach of it; and the 14 emedy was a Waiver broughtupon 
of this. De obſcrved, that the Tlozds of the Rule kfoz grant- an award, 
ing the Attachment were, Committatur cuſtodiæ Mar' in Execution' ; notwith- 
which ſhews, that he is atually in Execution fo2 the Bzeach of — 2 
this Award upon the Attachment; and rherefoze the Court will e 
not allow him to be charged with another Execution upon er Kemedy 
the ſame Cauſe of Acton. And farther cited the Caſe of upon ir, by 
Chanſey and Richardſon ag a Caſe very ſtrong in Favour of »»y of 4c- 


bis tachment 
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his == Motion. M21. Draper argued on the other Side 
and ſatd, that in the Caſe cited, an Aﬀton was firſt of ail 
djought upon the Award befoze the Motion fo2 the Attach- 
ment; and therefoze he Did agree in that Caſe, that the ÞP20- 
ceeding upon the Attachment was frregular; koz no better Re- 
medy could the Party have upon the Attachment, than he could 
have upon an Afton, which he had already taken. But fi rhe 
— Caſe the Pioceeding upon the Attachment is firſt of all 
egan with; and this ſhall not hinder the 8 by way of 
Afton, which is a greater and moze benefictal Remedy; foz it 
"ye Party dies in Execution, his Hoods may be taken in an 
 Erecutton ; which cannot be upon the Attachment. He ſatd far- 
ther, if a Defendant eſcapes out of Cuſtody, he may firſt of 
all be taken in Erecution agaln, and after that be charged 
with an Action " the Eſcape; and cited Salk. 73. in Point. Che 
Court was of the ſame Optnton. Accozdingly the Motion was 


refuſed; Chief Juſtice abſent. 


The King ad The Truſtees of the Kingſton Turnpike. 


R. Strange moved to quaſh an Ozder of Seſſions made the 
4th of July laſt, Cy ©2der let fozth, that whereas Wil. 
liam Charleworth, Town-Clerk of Kingſton, had made Complaint 
at the Sellons fo the County of Surrey, that the Truſtees had 
—_— their Authozity, by ereding a Turnpike in the (aſd 
own of Kingſton; and whereas the Truſtecs had Notice given 
them thereof, and no Body had appeared on their Behalf; therc- 
02e on hearing Evidence in the e of the Charge, the Ju- 
ſtices at their Seſſions ozdered, that the Sheriff ſhould remove 
the Turnptke, which the Truſtees had crefed in the Town of 
Kingſton. by the 24th of July following. 2, Strange Obſerved, 
that the Court had befoze quaſhed ſuch an O2dcr as this fo; want 
of Jurtsdidion; but he allowed that ſince, by a Statute made 
in 5 Geo. 2. the Juſtices had an Authozity given them to oder 
the Sheriff to remove a Turnpike illegally ereffed, But the 
rception, which he took to this Ozder, was, that it does not 
appear, the Truſtees had ſufficient Notice; fo2 the Notice might 
have been given the Day whereon the Ozder was made. e 
Court ſaid, they were not ſatisfied, that any Notice in this 
CRT Wes requiſite, however made a Rule to ſhew Cauſe, 
de Ton, 


The King againſt Barfield, 


How far tho N Rule to ſhew Cauſe why an Ozder of Selons ſhould not 
— el be guaded, Mz. Abney took ſeveral Exceptions to it. The 
not an origi- Ozder, He laid, way made upon an Appeal from the Digburſe- 


val bet c. ments of certatn Churchwardens and Overſeers of the Poor 


ly by way of fo the Pear :730o. On this Appeal the Court of Sefftons ad 
judged, that theſe Dfficerg had made ſeveral Dtsburſements not 


D 


Appeal, 
uld pap 
isburſe- 


ments, 


warrantable by Law, and therefoze ozdered, that the 
the Sum of 1: Pounds, being the Amount of thoſe 
1 
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ments, to the ſubſequent Churchwardens. The Exceptions 
taken to this Ozder were, firſf, that by the Statute of 43 Eliz 
the firſt Application ought to have been to two Juſtices; 
but in the p2eſent Caſe, the Application was to the Seſſions in 
the firſt Inſtance. Secondly, that the Appeal appear'd to have 
been made at a fozmer Seſſions, and no O2der koz the adjourn- 
ing it; ſo that there was a Tfcontinuance. Thirdly, that it 
does not appear at what Time the firſt Seſſions was holden, 
which is neceſſary; becauſe by Ac of Jarltament, theſe 
Quarter-Seſlons can be held only at particular Times. 
Fourthly, that the Disburſements of Churchwardens are not 
under the Jurtsdifton of the Juſtices of Peace, but only the 
Disburſements of Overieers. Fifthly, that the Ozder is made 
upon four Perſons to pay the 11 . whereas it ought to have 
been ſpecified, what Part each of the Perſons ought to pay. 
Sirthly, that the Ozder requires the Monep to be paid to the 
ſubſequent Overſeers, not naming them, and it does not appear 
that there were any Dverſeers then in Being. M2. Reeves pꝛuyed 
a Oay to anſwer theſe Exceptions. Accozdingly the Rule was 
enlarged, Ex relatu. Vide Poſt. 


Burden and Tomlyn. 


1 Dekendant having bzought a Crit of Erro2 returna- 

ble in r M2. Jocelyn moved that the Entry, 
which the Plaintiſt had made of a general Judgment, might be 
vacated, and that a ſpecial Entry might be made, that Judg- 
ment was given againſt the Defendant; becauſe the Court was 
of Dpinton, that the JIlea ought to have concluded to the Coun⸗ 
try, and not with an Averment. To p2ove that the Court has 
ſometimes allowed ſuch ſpectal Entries to be made, he cited 
2 Saund. 264 But the Court declared they thought the 
Judgment was rightly entered; koz though this Court has 
adjudged the Plea to be ill fo2 one particular Reaſon; yet 
if the ſuperto2 Court ſhould think it il fo2 another, the 
Judgment ought to be affirmed. And farther they ſald that 
if (ſuch ſpcctal Entry ſhould be made, they thought it would 
ſignify nothing. Foz the luperioz Court muſt judge upon the 
whole Reco2d; and not whether the Reaſon given fo2 the Judg- 
ment be a right Reaſon, oz not. Judge Lee took Notice too, 
that Lo2zd Coke obſerves in 4 Inſt. ch. Parliament, that an- 
tiently it was the Method to enter the Reaſons of Judgments; 
but ever ſince Edward the Third's Time, he lays, the Palle 
has been otherwiſe, Accozdingly the Yotton was refuled, Ex 
rclatu. Vide Poſt. 


Gore and Gore. 


TW Caſe coming on again. M2. Peer Williams argued a- vide ante 
gainſt the Deviſe. In the Cale of Scattergood and Edge he 209: 


obſcrved it is ſaid, that thirty Years is a reaſonable Time to 
require an executozp Oeviſe to take cffet in; and no larger 
Vor. II. Nnn Term 
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| Term of Pears has ever been allowed. But in the p2eſent 
Caſe, there is a pꝛecedent Term of zoo Pears, befoze the De- 
vile can take Cfeit; foz the Limſtation to the firſt Son of Tho. 
mas 18, from and after the Erpſratſon of the ſald Term. Þe 
obſerved too, that foz another Reaſon this Deviſe could not be 
00d; becauſe there are Remainders veſted, which he (ſubmitted 
t Could not be deveſted by erecutozy Eſtates, and took a 
Lifference between on State deſcended to an Þeir and one 
1 | veſted by Purchaſe. The firſt he agreed might be deviſed, but 
' not the latter. pe ſatd farther, that the Devlſe in the p2eſent 
|| Caſe is appointed to take Cfet by way of Remainder, and 
_therefoze cannot operate as an erecutozy one; which appears to 
be Lord Hole's Opinion in the Caſe of Goodright and Corniſh, 
Salk. 226, and farther he cited Cro. El. 658. Lut. 798. MY. Faza. 
kerly argued on re other Side, and ſubmitted it, that by the 
Gods of the Till the Teſtatoz's Intention clearly appears 
to be, that the eldeſt Son of Thomas ſhould take; and therefoze 
. if by any Poſſibility the Rules of the Law and the Teſtatoz's 
SW Intention can ſtand together, ſich Conſtruckton ſhall be made, 
| And this, be ſald, might very well be, b — the CUI 
to operate as an erecutozy Devile. The (Mozds plainly impozt 
a future Deviſe; fo2 they are to the firſt Son of Thomas to be 
begotten. Jt has been inſiffed upon that in Law the UWowws 
0 begotten, and to be begotten, are of one and the fame Impozt. 
| But though tn a Limitation, where Lands are given to one and 
the Þeirs of his Body on, 10 to be begotten, the ſame 
ſfate paſſes; becauſe the Adding the CUlozvg begotten, oz to be 
begotren, is merely Surpluſage; pet where thote Wiozds are 
4 uſed to deſcribe the JPerſon who is to take, they certainly muſt 
Y have a different Signification; the one denotes a p2eſent, the 
1 other a future Gift. To this Purpoſe he relied on the Caſe of 
2 | Long and Beaumond on the Equity Side of the Court of Ex⸗ 
| | chequer, and that of Darbyſon and Beaumond fn Ejedment, in the 
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ſame Court, _— _ were determined the 1: of Ann. and af- 
terwards ſettled in the Hour of Lozds, the ſame Point being 
b in both Caſes. The Deviſe there was to J. Pearce fog 99 
| Nears, Remainder to his firſt and every other Son in Call 
3» ale, the Remainder to the Hefrs male of my Aunt Elizabeth 
1 Long begotten. Elizabeth Long was then living, and had thzee 
$ Dons. It was determined there, that the eldeſt Son ſhould 
3 take by Deſcent in the Life of his Mother, as Deit apparent. 
. Fo? the ſame Reaſon he ſubmitted it, the Wozds to be begotten, 
6 | muſt be conſtrued as a future Deviſe. With regard to the 
| | Caſe of Scattergood and Edge, he ſaid the Optnton of ſeven of 
3 the Judges againſt Lozd Chief Juſtice Treby was, that ik the 
1 | | Wozds of the Ul tn that Caſe had ſhewn, that the Teffato? 

intended a future Devile, the Oeviſe would have been good. 
And fo2 Authozity he cited 1 Lev. 135. Ray. 82. Moor 847. Blan- 
ford and Blanford, 1 Rol. Ab. 612. Show. P. C. 137. Ver. 234, 304. 
The Court gave no Opinton this Time; but (ald they would 
take Time to conſider of the Caſe. Ex Relatu. Vide Poſt. 
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Smith and Laughton. 


HIS Caſe coming on again, M. Strange ſafd the Polnt vide ante 
in Queſtion had _— received a ſolemn Reſolution in 2:3 

the Caſe of The King and The Biſhop of Meath, Paſch. 3 Geo. 1. 
That was a Quare Impedit by Oxtginal in Ireland. On Writ of 
Erro? it appeared by the Reco, that the Venire was awarded 
returnable at a Day certain. Cpon this two Queſtions were 
made; one, whether this was a Miſtontinuance atded by the 
Statute of Jeofails, the other, whether the Statute of Jeofails 
extended to the Civil Suits of the Crown. After a good 
deal of Deliberation, Lozd Chief Juſtice Parker delivered the 
Reſolution of the Court. With regard to the firſt Point they 
held it to be a Piſcontinuance, and therefoze aided by the Sta- 
tute of Jeofails; to which Pu. poſe Co. Lic. 325. was cited, 
where a Miſcontinuance ts deſcribed to be, the Gtving an impzo⸗ 
per Dap to the Party. UUith regard to the ſecond Point, they 

were of Opinion likewiſe, that the Statute of Jcotails did ex⸗ 
tend to the Civil Suits of the Crown. Mz. Parker ſaid tog, 
that he was of Counſel with the Plaintiff in Erroz in the Cale 
of Lipper and Hobbs, and upon looking into the Caſe of The Kin 
and The Biſhop of Meath, he adviſed the Party to waive th 
Exception, and pay the Money recovered, which he did. Accozd- 
ingly in the pꝛeſent Caſe the Court affirmed the Judgment. 
2X relatu, 


Williams and Brown. 


1* Eieckment a Point was ſaved at the Trial by Judge Den / How farcroſs 
ton with teſpect to the Conſiveration of a Cill, which was Remainders 
tn the following Manner. The Devtſoz having two Daughters, w de lg 
Mehethobel and Martha, Deviſed the Lands in Queſtſon to the by — 
Ciſe of all and everp Child and Childzen, Male and Female, or. 
boꝛn and to be bon of the ſaid Mehethobel and the Veirs of theit 

Bodies, cqually to be divided, and foz Default of ſuch Iſſue, to 

the Childzen of Martha in like Manner; the Remainder to his 

own right Þetts. Mehethobel hap two Daughters, Mehethobel 

and Speed. Martha had ſeven Childꝛen. Mehethobel, the Daugh- 

ter of Mchethobe! died without Jie; and now the Queſtion - 

was, whether her Part ſhould go to her Siſter Speed by wap 

of croſs Remainder, oz to the Childzen of Martha. Serjeant 

Hawkins aryued, that there ſhould be croſs Remainders, and 

cited 2 Jon. 174. 2 Roll's Abr. 416. Skin. 19. 2 Jon. 72. 2 Keb. 

202. 3 Keb. 788, 834. Gilbert and Witts, in 2 Roll's Rep. and 2 

Cro. 655. Serjeant Chappel argued on the other Side, and cited 

1 Saund. 180. Dyer 326, 330. The Court ſaid, the Daughtets 

of Mehethobel were platnly Tenants in Common, and they 

ſeemed to think that the CUo2ds of the (Will were not (ufſiciens 

to create crols Remainders. Powever this Matter ſtood over. 


Ex relatu. Vide poſt. 1 | 


—— 
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Hooker and Hooker. 


Vide ante. HIS Matter coming on agatn, Serjeant Hawkins argued 
— on the Part of the CUife, M21, Reeves on the other Side. 
Ocricant Hawkins cited xx Rep. 79. 2 Jon. 7. 2 Saund. 387. 
3 Keb. 500. 2 Lev. 202. 2 Cro, 260. Ray. 28. 1 Lev. 11. 1 Roll's 
Abr. 619 Mz. Reeves cited 1 Roll's Abr. 677, 1 Inſt, 42. 1 Ven, 
206, Pol. 199. 2 Lev. 202. 2 Cro. 260. The Court declared 
their pzeſent Thoughts to be, that William Hooker was ſeiled of 
ſuch an Eſtate, as that his W | ut 
they would conſider of the Caſe, and deliver their Opintons in 
CUriting to the Lozd Chancelloz. Ex relatu. Vide poſt. 


Bumfeild and James. 


How far the 


—— A2 of Middleſex having been ſued out, an Attozney ſub, 
Attorney to £ ſcribed on the Back of it, that he would appear fo2 the 


enter an Ap. Dekendant; but ſince refuſed it; becauſe the Oefendant would 


le efen“ Hot give htm an Authozity to appear. However on My, Theede's 
Gon . Potion the Court made a Rule upon him to ſhew Cauſe, why 


cording ro he (hould not appear accozding to his Undertaking. Ex re- 


his Under- latu. 
taking, 


Burden and Tomlyn. 


Vide anito * E Judgment not being entered up completely, fo2 that 
22). there was a Blank left fo2 the Coſts, the Maſter not having 
tared them; M2. Jocelyn moved, that the Defendant in Erro: 
might be obliged to complete his Judgment. M2. Bootle, Jun. 
on the other Side pꝛoduced an Aﬀidavit, that the Parties had 
compounded the Matter by Agreement, and that the Defendant 
in Erro2 had deltvered up the Note, which this Aﬀion was 
bzought upon, ſo that it the Judgment ſhould be reverſed, 
he cannot maintain another. Accozdingly the Court declared, 
that they would not oblige the Dekendant in Crro2 to complete 
his Judgment. And the Chief Juſtice ſaid, that he would 
not carry Up to the Pouſe of Lozws a Judgment that is not 
complete ; that there can be no Benefit of the CUrit of 
Erroz. Ex relatu, . Vide poſt. 


The King and Rayner. 


When an In- T HE Defendant had been indicked at Hicks's Hall fo? pzinting 
— and publiſhing a Libel agatuſt the Government, called Ro- 
"ns veel? bin's Game or Seven's the Main. De removed the Indicment by 


Fain Per. Certiorari into this Court, and one James Robinſon and Henry 


gainlſt a Per- 


ſon for 4 
Libel, and « Recognizance of Bail bas been given, what ſhall be ſaid to be the Conſtruttion of 


(uch Recognizance, 
| a R aſtall 


ife was endowable, but ſaid, 


1 * hs 
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Raſtall entered into a Recogntzance accozding to the Statute 
of William, with Condition, that the Defendant ſhould appear 
to this Indicment the firſt Day of laſt Hilary Term, that he 
ſhould plead to it the ſame Term, and at bis own Erpence 
ſhould either try it the ſame Term o the Dittings after, un- 

leſs the Court ſhould appoint another Time fo2 the Trial ; and 
in ſuch Caſe ſhould carry it down to Trial at the Time ap- 
pointed by the Court. At the Trial on this Indiſtment t 
Defendant was convſed ; which Trial was not had til £ 
Sittings after laſt Michaelmas Term. This Term he was called 
upon his Recogntzance to appear; and 60 not appearing a 

J . 


Rule was made fo? eſtreating his Recognizance. Marſh 

and M2. Strange now ſatd, that the Recognf3ance entered into 

by the Oekendant's Sureties was put into the Rule fo2 eſtrea⸗ 

ting the Ockendant's Recogntzance ; whereas the Defendant | 
himſelf was no Party to it; fo2 which Reaſon hep moved, [ 
that this Part of the Rule might be viſcharged. The Atto2- l 
ney and Solicito2 General argued on the other Side, and il 
ſaid, that the Recogntzance of the Sureties had certainly been | 
bzoken; fo2 it appears by the men, that the Oefendant did 
not appear till Eaſter Term ; and in fat at the Sittings after 
Mich, Term the Indtament was tried at the Expence of the 
Crown, Beſides they ſubmitted it, that the Ocfendant's not ap- 
pearing after Conviition was a Bzeach of this Recognizance ; fo2 l 
though the uſual WWo2ds in Ball Recognizances, namely, That 4 
the Defendant ſhall not depart the Court without Licence, be not put in- | 
to theſe Recogntzances entered tnto on granting Certiorari's ; yet | 
they PINS by the Courſe of the Court they muſt be ſa ll 

underſtood ; (02 otherwiſe they would ſignify little. The Court | 

laid it would not now be neceſſary to determine, what Con- 1 
ſtructon theſe Recognt3zances ought to receive; fo2 certainly i 
the Recogntzance of the Surettes ought not to be eſtreated on 0 
a Rule made fo2 eſtreating the Dekendant's. Accozdingly this 1 
art of the the Rule was o2Dcred to be ſtruck out. But | 
Rayner being found in the Pall, was b2zought into Court and 
committed, there being a Capias pro fine out againſt him. How: | 
ever the Court ſaid, he might at any Time move in Arreſt 

ol Judgment befoze the Fine is (ct by the Court. Vide poſt. 


Richardſon and Martin. 


Bury _— N an Aﬀfon bzought by the Plaintiff, as Attoznep, When an 4c- 
fo2 a Bill of Law-charges, he p20duced one Wt. fon # | 
neſs to pzove, that the Defendant approved of his Pꝛoceed- n Kern, 
ings, and that, his Counſel ſubmitted, was a ſuffictent Evt- on « Bill of 
dence of a Retatner ; and produced another Witneſs to p20ve, 1. 
that a Pill was delivered 2 the Acton brought, and that, charges, 
h1s Counſel ſubmitted, was a ſufficient Evidence of the Truth d el 
of the Items in it, without pꝛoving the ſeveral Particulars. beten: 
Dcrjeant Urlyn objeited to the contrary. But Pz. Juſtice Page, Evidence in 
50 _ the Cauſe, was of Opinion koz the Plaintiff in both ſuch Aion. 
5 I 9, g 
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Harvey and Syliard & Ux'. 


How far * Bury Aſſizes. IN Trover oo t againſt the Dekendant in the 
nM | Right of his Wife fo! a Box with 80 Pounds 
oxen” tn it, which was dellvered to her as Book-keeper to her By0- 
- painſt « Ser- ther, who was a Carrier, in oꝛder to be ſent by the Wagon to 
vant, but on- London; which 80 Pounds was afterwards loſt; M2, Pilſworth 
ly«z«ivit the ghyeted, that the Aﬀton would not lie againſt her; but that it 
Mallet“, ought to have been brought againſt the Pꝛother himſelf. Ser- 
jeant Urlin ſubmitted it, that it would, in as much as it was 
founded upon a Tort. However, the Judge was of a contrary 

Optnton ; accozdingly the Jalatntiff was nonſutted. 


4 Term. 
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Anonymus. 


R. Fazakerly moved fo2 a Mandamus to be direcked Whena per- 
to one of the Batliffs of the Town of Carne, requt- — — 
ring him to pꝛoduce the publick Books of the Cozpo- que of 
ration at the nert Aſſembly of the Cozpozation, in 02* Books of a 

der that an Entry may be made in them of the Eleckton of a Corporation, 
new Member. De ſaid he had an Afidavit to 4 oduce, that how far a 
this Batliff refuſed to pꝛoduce them at the laſt Aſſembly , and I 
theretoze ſubmitted it, his Motion was now regular. Judge 3 
Probyn ſald, that he did not lee but the Cozpozation might quire bim to 
make a new Book to enter their Ads in; and that ſuch Entry produce 
would be as valid, as in the Old ones. However Judge Page — — 
lad, in the Cale of The Corporation of Eſham ſuch Entry was Fadabiy. 
made in a new Vook, and that Book p2oduced as Evidence at 

a Trial at Var; but the Court refuſed that Evidence, and the 
Cozpozation was nonſuited, He (ald M2. Reeves and he were 

Counlel in that Cauſe; but he did own, that if fuch Caſe ſhould 

come befoze him, he ſhould be of a different Opinton; and ſo 

Judge Probyn declared {ikewiſe. Judge Lee ſaid, that he took 

it, the Court would by no Means grant ſuch a Motion as 

this, without an Atfidavit of the Fat, that the Officer had been 

guilty of ſome Ockault of this Sozt befoze, And he ſaid he 
remembered, when Mandamus's were firſt moved fo2 upon the 

Statute of Anne, to go to the Election of a Mapoꝛ, an Affidavit 

was always —_—_— though of late this has been omitted, 

Fon this Reaſon he thought it neceſſary that the other Side 

(ould have Liberty given them to ſhew Cauſe. Accozdingly the 

Court made a Rule, that the Mandamus ſhould go, unleſs 

Cauſe to Mozrow. The next Naur M2, Strange came to ſhew 

Cauſc; but the Court made the Rule abſolute. 


A nonvs 
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Anonymus. 
How fur the 
Court will I N Debt on Judgment the Dekendant pleaded Nil debet; and 
3 Motion wag made to ſet this PPien ofive, as being a frivo- 
Pl 1m =" lous one. Judge Page ſaid this was a Plea in Bar; however 
by Realon f 90 l 
in bcing fri- made a Rule to ſhew Cauſe, Vide poſt. 


volous. 


How far the 
Court will | 

poet be NAR. Theede moved fo: Liberty to amend his Occlara— 
« Declarati- tion by altering the Damages from 2001. to 2000 1. 
on way be Judge Page lald this would be to make a new Acton; and 
amended" Ludge brohyn doubted; however the Court made a Rule to 


reſpec ft of the 


Damages (ew Caulc. 


laid is it, 


Anonymus. 


„ Anonymus. | 
When a Mandamus had been granted a ſew Days ano, to go to an 


i» granted 10 County of Worceſter, upon an Affidavit, that there was a Ua- 
order de, cancy, and that the C 


8. 02po2zation had not flilcv it the lat Char- 
doit co kek Oap appotnted fo) that JPutpoſe. Py. Wills came now and 
10 io an K 1 that that might de ſuperſeded, unte 


eQion, how eb in the CUrit, when the Election is to be. By the Cane in 


far it is ne- this Pozou 0 he ſatd, the Notice to be ven of Co 0 atc 
cellary, ene Alfembltes "0d not be above Twenty-four *— Dc ders 
Mandemus ON Affidavit, that one of the Members of the Cozpozation was 
Mould ſpeci- A Member of Parliament to2 the Bough, and caſon of 
fy the Time that was now obliged to attend m Patltament ; w that it wonld 
_ _— be (mpoſtible fo2 him to attend upon Nich ho?t Notice. And 
jon beſides, be ſaid, in all Caſes it would be greatly erprotent, 
| that a Day thouid bc J in the CUrtit to prevent Sur! 
p2tz3e to the Parties. „ Faeakerly on the ſame Side ſaid, 


that he did own, a good Deal of Pains had deen taken to find 


Fecedents of Mandamuſſes at Common Law, wherein a Day 


oz the Meeting of the Cozpozatlon is appointed, and that they 
had met with little Succeſs. (O2. Draper ſald there was one in 
the Cale ot the Copozation of Plymouth ; but that apprared to be 
by Conſent.) However, de ſaid it appears from every Dav's 

cperience, that theſe ts are always moved fo2 in _ 
Court, and can never de had but in Term-Ctme. Oe obler⸗ 
ved, that a Rule fo2 a Mandamus's utng is fo neceſſary, that 
the Mandamus by the P2attice of the Court muſt brar Teſte the 
very Oay the Rule ts made. Foz this he appealed to Mz, Ma- 
ſterman, Who aflented to the ſame. This, he concetved, ſhew'd 
that theſe Tirits were in the Byeaſt and Otſcretion of the 
Court; and therefoze they might very well ſuperſede them, 
when they are granted, oz refuſe to grant them when they are 
applied for; unleſs the Party applying fo2 them, will concen 

4 , 


NMandamus Clir#jon of an Omer of the — 7 of Fſham in the 


\s a ＋ be appoint 
e 


ö er 
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to do what is reaſonable; that is, in the pzeſent Caſe, will con- 
ſent to appoint a Dap. In Caſes of Attachment fo2 Mon- 
apment of Coſts, oz diſobeying a Rule of Court, which are 
Urits, that do not iſſue but upon Potion ns are in this re⸗ 
ſve upon the lame Footing with Writs of Mandamus, {f the 
Party offers to pay the Money immedlatelp, oz otherwiſe to 
clear the Contempt; the Court conftantly laps their Þand up- 
on the CUrit, and o2ders it to lie in the Baſter's Þand fo? a few 
Days. The Counſel of the other Side declared, they had no 
Authozity to conſent ; and thereupon the Dpinſon of the Court 
wos taken; which was, that a Mandamus cannot iMte but upon 
Motion; but they thought it a . of Courſe, and derla- 
red, that a Mandamus was a TUrit which the * 
tled to de jure. Judge Probyn ſald, then an Attachment is fo} a 
Contempr of the Court ; and therefoze he bought that Crit 
to be in the B2ealt and Diſcretion of the Court, Accozdingly 
the Motion was refuſed. Vide poſt. 


Anonymus, 


| who was Deputy Recozder of the Town of 

fo? ating as Juſtice of Peace there fo2 about ſeven Pears to- 
gether. He ſaid he did agree, that by the Charter the Re- 
coder himſelf is appointed to be one of the Juſtices; but he 
ſubmitted it, that though a Deputy has all the Hurtiegen 
which the Piincipal himſelf has, belonging to the Nature of 
his Office; yet ſuch collateral P2ztvtieges as theſe, he ſubmitted 
it, he has not. Pe ſaid he did own the Recozder himſelf was 
now dead, and that . now Pz. Fowle does not take up- 
on him to at as Juſtice of Peace; fo2z which Reaſon he did 
not pzay an Inkozmation in the Nature of a Quo Warranto, but 
a common Inkozmation only. Accozdingly a Rule was made 
to ſhew Cauſe, 


Harcourt and Seagrave. 


M* Strange came now to ſhew Cauſe, and ſubmitted it, as 
this was a Plea in Bar, the Court would by no Means 
let it aſide upon Wotton. M2. Bootle Jun. on the other Side 
ſatd, that as the Circumſtances of this Taſe were he ſubmitted 
it they would. The Defendant firſt of all demurred to the 
Declaration. The Plaintiff joined in Demurrer ; the Paper 
Book was made up, and delivered to the Defendant ; the De- 
fendant wit on the Back of it, that he withdzew hs Demur- 
rer; and pleaded Nil debet. By the Rules of the Court, he 
ſaid, a Defendant cannot withdzaw his Demurrer, but on 
pleading the general Iſſue, And Nil debet is by no Means the 
general Iſſue in Debt on Judgment, but a bad Plea, which 
the Plaintiff might clearly take Benefit of upon a Demurrer. 
Judge Page ſaid, that Nil debet is the general Jfſue in ſome 9AC- 


Vor. II. 


tons ; and if the Defendant had pleaded Not guflty, be vid 


Ppp 


arty is inti- 


R. Varney moved fo? an Infozmation againſt Mz. Fowle, Nos far 4 
D 

— $a 

the Powet of 


his Princi- 
pal. 
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not ſee but it muſt have ſtood, Accozdingly the Rule was 
vilcharged. 


Anonymus, 


How far | I N an Adlon fo Wozs, where there were ſeveral Counts and 
Wordswhich 1 intite Damages, M2. Top moved in Arreſt of Judgment, 


chargeaPcr- that one Set of CU02ds was not Aﬀtonable, They were theſe, 


— — We caught the old Fox in an unlawful Room with Frances's Wife 


are Adliona- and he would have lain with her. And the Court made a Rule 
ble or not. to ſhew Cauſe. Vide poſt. 


Anonymus, 


How far a M* Draper moved to ſet aſide a Clerdi#, where there was 

Notice of no Defence, fo2 the Notice of Trial being too ſhoz2t, as 

ee rhe Circumſtances of this Caſe were, De did agree, that the 

{cient or Motice WAS given the 27th of February, and that the Com- 

not, miſion-Day was the 7th of March, and therefoze there were the 
eight Days which are generally given. Put he laid the De- 
fendant's Ciitneſles [fved 125 Miles from the Place where the 
Aſſiſes were held; ſo that it was impoſſible fo2 him to have them 
there at the Trial. However the Motion was refuſed. 


Doyly and Burow. 


ws te 6 PON a CUrit of Erro2 in an Action bought againſt an 
Writ of In- Attozney in the Court of Common Pleas by Bill, Pz. 
quiry _——_ Parker aſſigned fo: Erroz, that the Writ of Inquiry was re- 
returnab\e*t tyrnable at a general Return-Day, whereas it ought to have 
Rewrn-Day been a Day certain. He did agree, that in the Caſe of Smith 
notwith- AND Laughton, there was an Erception taken, which appeared 
anding the tg be ſomething like this; but upon comparing the two Caſes 
— » by together, he appzehended they were diſtinguiſhable, Foz there 
”= the Imparlance was right, to a Oay certain, and therefoze 
that Defeft in the CUrit of Inquiry could only be a Miſcou- 
tinuance. But in the pzeſent Caſe, he fubmitted it, there 

was a Miſawarding of Izoceſs ; and no Ockeit of that So2t 

1s helped by the Statute of Jeofailss However the Court 

thought the two Caſcs to be the ſame ; accozdingly affirmed 


the Judgment. 


The King and Taylor. 
What i« tho 


proper Judg- FN an Tnfo2mation bzougbt againſt the Dekendant in the Na. 
eure 2 1 ture of a Quo Warrant, ko; exerciſing the Olfice of Capital 
—— Burgeſs in the Bozough of Eſham, from the 2oth of Auguſt 
in the Na- laſt, the Defendant pleaved that true indeed it was, that from 
wo ofa the 20th of Auguſt to the 29th of September he had not p2oper 
Beet. Authozity to ait in that Dffice ; and acco2dingly fo? that put 
N m 


| 
l 
p 
1 
f 


— — 


Capias pro fine awarded, The Court thoug 


himſelf into the King's Mercy; but fo2 the reſt of the Time he 
juſtified. Several Jſſues were joined upon the ſeveral Parts of 
the Juſtification; and fo2 thoſe a ſpectal Uerdift found. The 
laſt Gacation, Judgment was entered againſt the Defendant, fo; 
ſo far as he had confefſed. But Mz. Wills ſubmitted it, that that 
Judgment was entered up in a * Manner; and therekoze 
pzayed it might be reitified. Foz a Judgment of Duſter was 
entered up againſt him; whereas there nga only to have been 
a Fine ſet upon him fo2 his Cſurpation 10 that Time, and a 

t it might be pꝛoper 
to examine into the whole Recozd; and therefoze ozdered that 
they ſhould be attended with Copies of it; and tarther made a 
Rule to ſhew Cauſe, Vide Poſt. | 


Anonymus. 


M* Prime moved, that the Jrregularity of a Judgment might When a Re 
be referred tu the Maſter. Oe ſaid this was an Aitton of oa wir 
Aſſumpſit, and the Ocfkendant pleaded Non Aſſumpſit infra ſex annos — 
ante exhibitionem Billæ. The Platntiff replied, that he ſued o far the 
out a Latitat on ſuch a Day, and ſo continues it down to the Rejoinder 
Time of erhibiting the Bill, aud avers that the Defendant did mutt be under 
aſſume within ſir Years befoze the Suing out ſuch Latitat. Co 1 of 
this the Oefendant rejoined, that he did not aſſume within ſir 
Years befoze the Suing out luch Latitat, and fo concludes to the 
Country. This Rejoinder, he ſaid, was put in in Time; but 
notwithſtanding, the Plaintiff had ſigned his Judgment. M2. 

Parker on the other Side ſaid that he did agree the Fact was a8 

M2. Prime had ſtated it; but the Rejoinder was not figned by a 
Counſel's Þand, which he appꝛehended it ought to have been, 

though it was a common Reqotnder only, and concluded to the 
Country; in as much as it was a Rejoinder to a ſpectal Replt- 

cation. The Court ſaid this unght be p2oper to be conſidered 

of upon the Maſter's Repo2t; but at pꝛeſent they muſt refer it 

to them; which accozdingly they did. Vide Poſt. 


The King and Jones. 


97 Rule to ſhew Cauſe, why a Mandamus ſhould not be direck . n fur  Ju- 
ed to the Dekendant, a Juſtice of Peace, to levy the Pe. Nice of Peace 
nalty of 104 Pounds upon a Scavenger, in Purſuance of a hal! = de 
Convition made by him on the Statute 2 W. & M. S. 2. 8. (5) mn — 
M1. Abney ſatd, that he did agree it was won by the Affidavit, „igion. 

on which the Kule was made, that the Juſtice, akter hearing the 

Evidence on both Sides, did ſay to the Scavenger, you are 

guilty, you are to fozfett the Penalty, and direcked the Atto2ney, 

who appeared fo2 the P2oſecuto2, to D2aw a CUarrant fo2 levy- 

ing the Penalty, and pet that he had not executed that Tarrant, 

nod any other fo2 that Purpoſe. But ſttll he ſubmitted it, that 

the Rule fo) the Mandamus (ſſutng ought to be Diſcharged. De 

ſaſd he had an Affidavit to produce, that the Default of the 


Pcavenger charged by the Inkozmatton, befoze the Juſtice, was 


that 
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n a. ** 


| that he omitted doing his Duty accozding to the Clauſe of the 
an that has been mentioned from ſuch a Ttme to ſuch a Time, 
| which was fifty-two Defaulfs in all, fucceMvely, except on Stn: 
14 days and Þolidays, The Warrant dzawn by the Attozney wag 
1 to levy the intire Sum of — Pounds, which came to ſo much 
b computing ency of the fifty-two Defaults at 40 Shillings a 
Foxeetture, hen this Marrant was produced befoze the Ju- 
ſtice, the Juſtice told the "of theÞ that to his Knowledge - 


_— 


| 22ofecutoz was abſent out of the Pariſh fo2 ſome Part of the 
* ime, in which he had ſwoze the Scavenger was guilty of this 
it Default, accozding to the Clauſe of the Ack, that has been 
k mentioned; and therefoze foz that Time he could not convit 
— but offered to conbiſt him fo2 ſuch of the particular De- 
aults within that Time, as the Pꝛolecutoz could particularly 
and poſitively ſwear to. Upon this State of the Fa, M2, Ab- 
ney kubmitted it, that what the Juſtice ſald upon hearing the 
Evidence by no yn amounted to a Convition; to make it 
one, that it ought to be under Þand and Deal; and therekoze tn- 
ſtead of moving foz a Mandamus to levy the enalty in Pur. 
. ſuance of the Convickton, the Wotton ought to have been to2 a 
{7 Mandamus to make a Convittion. M2. Strange argued on the 
i# | other Side, and ſa(d, that by every Oay's Experience it ap- 
1 ears, when Certiorari's go down to remove Conviftons, the 
1 ozmal Part of it is afterwards dzawn up and ſettled by Coun- 
ſel, and then the Juſtice's Þand and Seal is put to it; but yet 
it was never doubted but the Judgment p2onounced by the 
Juſtices was the Convitton. In the pzeſent Caſe the Juſtice 
did pzonounce ſuch Judgment; and therefoze tit was very cr- 
traozdinary to ſay that this was not a Conviclon. By their 
Afidavits, he ſubmitted it, it appeared to be one ; and there- 
on t the {idavits of the other Side contradick it, the Court 
will not determine which Afdavit is true upon a Motion; but 
will require the Fai to be returned upon the Writ of Man- 
damus. Judge Page ſaid, if the Afﬀfidavits on one Side direckly 
contradi#ed the Afﬀidavits of the other, he did agree the 
Court would require the Fa# to be returned upon the Man- 
damus, in oder that the Party mav bzting an Afton foz a falſe 
Return, and fo have the whole Fat tried befoze a Jury. But 
in the pzcſent Caſe, the AUffidavits on one Side only are, that 
the Juſtice declared that the Scavenger was gutity, and that he 
muſt pay the Penalty; which are not inconſiſtent with the Aff 
davits of the other Side, which erplain the Meaning of thoſe 
general Expzeſſions; and by that Explanation it 1s admitted 
that the Juſtice did ſay the Scavenger was Tunier and he muſt 
ay the Penalty; but it is \wozn, that the Juſtice did not ſay | 
how far he was gullty, and how much he muſt pay to2 the Pe⸗ c 
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nalty * that it ay the Conviitton was not compleat. Foz 


theſe Reaſons the Rule fo2 the preſent Mandamus was diſcharged; 

and alterwards Mz. Strange moved — another Mandamus, to re- 

quire the Juſtice to make a Conviition; which the Court ac- t 

cozdingly granted. | t 
C 
al 


$ Anonymus, 


—._ At At. * * 
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Anonymus. 


R. Hayward moved fo2 an Jnfo2zmation againſt a Juſtice of How fer it i 
Pe ace foz making an Ozder of Baſkardy upon one Firz- neceſſary, or 


gerald, withont 14 him a Summons to attend. Judge Lee 
ſaid he thought it h 


ad been determined upon Debate, that a mould de 


Dummons in theſe Caſes is not neceſſary; becauſe, if the Par- ſwnmoned 
ty was ſummoned, it was likely that he would run away. My, before an 


Strange lald he believed he remembzed the Caſe Judge Lee re- 
ſcr'y to; but upon his Memo2y, all that was determined in 
that Cate was, that it need not appear upon the Face of the 
©O2cr of Baſtardy, that the Party was ſummoned. And M2, 
Hayward ſald the Juſtice might iſſue his Warrant to bzin = 
Party befoze him in the firſt Inſtance; and by that all the 
Oanner of his running away would be p2evented. Þowever 
upon the Court's concetving a Doubt, whether that Caſe was not 
determined as Judge Lee mentioned, they made no Rule at 
pꝛelent; but gave M2, Hayward Liberty to move this Matter 
again. Vide Poſtea. 


The King and Tremineer. 


Order of Ba- 


9 7 Rule to ſhew Cauſe why an Inkozmation ſhould not go vide ante 


againſt the Dekendant, late Mayo? of the Town of Helſton 
in the County of Cornwal, koz his demanding moze Toll tn the 
Market than was duc, fo2 his obſtrucing a Farmer to come 
into this Marker, becauſe he would not pay that Toll, and fo2 
his beating him, when he was in it on the fame Account, and 
this whilſt he was in the Execution of that Office. My, Forteſcue 
ſaid, that this very Point concerning the Quantum of the Toll, 
was tried thts laſt Aſſizes, in an Aſſumpſit b2ought by the Leſſees 
of the Toll, and a Qerdtii found in Favour of the Cozpozation; 
ko; which Reaſon he ſubmitted it, this Rule ſhould now be dil⸗ 
charged; which the Court ict Zune bid. And Judge Page 
latd he remembzed Lozd Chick Juſtice Holt would never try a 
Title to a an's Eſtate in an Jnditment of Treſpaſs. 


Catherol and Cowper, 


15 an Atton of Falſe Impziſonment tried befoze the late Low 
Raymond, a Clerdi# was found fo2 the JIlatntiff, ſubjec to the 


When «a Caſe 


Opinton of the Court upon a Caſe. The Counſel on both Sides Judge die- 
differed toncerning the State of the Caſe. Pz. Kertleby moved before tho 
now fo2 the Poitea to be delivered; unleſs the Court thould be Cate '» tet. 


ok Opinton, that a Caſe could ſome — be ſettled by the Notes 
that Lord Raymond took at the Trial. 


tled, how fat 
the Caſe can- 


The Court declared n «fer. 


their Opintons, that unleſs the Counſel could agree upon the wards be ſet- 
Caſe amongſt themſelves, the Fact muſt be tried over again in len in any 


another Aﬀton. Accozdingly the Potion was refuſed, 
Vol. II. Qqq The 


greement of 
the Counſel. 


ln. ad 
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The King and Lynn. 


How far the N Rule to ſhew Cauſe, why an Inkozmatton (ould not be 
1 granted againſt the Defendants foz kozcing one Elizabeth 
Formation Mortimer to marry one of the Defendants agaͤlnſt her QUill. 
for a notori- @erjeant Birch ſaid, that he had Aſſidavits to produce, which di⸗ 
ous Offence, reftly contradi#ed every one of the Fats charged by the Aff 
notwith- „% Davits, on which the Rule was made. Judge Page ſatd, that 
ra 5 that was no Reaſon, why the Court ſhould not make the Rule 
rally denied. abſolute, in ozder that ſo groſs a Crime might be erxamtned 
into. And ſo he remembered the Court was of the ſame Opi⸗ 
nton in the Caſe of one Fazar, a Coachmaker's life, who was 
the chief Inſtrument in a Uillanp of the like Nature, Ac- 
co2dingly in the pzeſent Caſe the Rule was made abſolute, 


Auſtin and Geryas. 


How far the [] PON a Diſpute between the Jalatntiff and Defendant 


Court will concerning which of them was elefed into the Office of 
_ bro Pariſh Clerk, the Defendant entered a Caveat againſt the Plain⸗ 
4 fle tilt to prevent his being (won in; the Plaintiff inſtituted a 


San in eh? Dult iu the Eccleſiaſtical Court to take of this Caveat, and 


Suit in the 
Eceleſialti- P2apcn there, that he might be admitted. Upon this the Ec- 
cal Court, kKleſiaſtical Court inquired into the whole Aﬀatr ; but in the End 
Oo admitted Gervas, decreed agatinſtthe Plaintiff, and condemn'd him 
in Expences. Fo) t is the Platntiff obtained a Rule to ſhew 
Cauſe, why a P2ohtbitton (ſhould not go to the Eccleſiaſtical 
Courts, on account of ——4 having no Jurſgdi#fon to era⸗ 
mine into a Matter of this Naturc, tt 1 a Right 
to a Tempozal Dffice, M1. — cd ie now to ſhew Cauſe 
againſt this Rule; and lald, in the firſt place he ſubmitted it. 
= the Eccleſiaſtical Court had a Jurtsdicion; but admitting 
that the had not, that yet the Plaintiff could not move fo? 
a Pzohtbition to ſtay JP2oceedings in a Sutt which he Himſelf 
had inſtituted. Belides, he ſaid, he OED that Gervas 
hav a Right to be admitted, and the Eccleſtaſtical Court 
could not refuſe it him; and lo he ſald the Court was of 
— in one Caſe, where a Mandamus went to admit a 
Churchwarden, that the ccleſiaſtical Judge was Miniſtcrfal 
in (Ns Reſpeit, that he was bound to admit the Party, who 
applied foz the Mandamus, and that he could make no Return 
to excuſe himſelf from doing it. Mz. Strange argued on the other 
Oide, and ſatd, that he did agree the Otfice of Parish Clerk 
was crerciſed about Spiritua AA but yet the Office it⸗ 
(cif was Cempozal; fo2 which Reaſon he appzehended the Cc- 
cleſiaſtical Court had no Jurtsditon concerning it, and fo? 
this Purpolſe cited 2 Roll's Abr. 285. in the Caſe of a Regiſter. 
I this then was ſo, he ſald ft would be no Obzeckton that the 
Plaintiff himſelf had begun this Suit in the Court below; 
andy of that Opinion he obſerved the Court was in the Call 
4 ; 
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of Dꝛ. Wilmot. The Court declared themſelves to be of the 
ſame Opinion in the preſent Caſe; and as to what was men» 
tioned concerning the Mandamus, they did agree there was one 
Caſe to that Purpoſe: but all the Caſes ſince have been a⸗ 
gainſt it; and now they ſatd it was ſettled, that the Eccleſf- 
aſtical Judge may return upon the Mandamus, that the Party 
was not elected. Gpon this Pz. Fazakerly pzopoſed, that the 
Eccleſiaſtical Judge ſhould admit Auſtin, as well as he had ad. 
mitted Gervas ; and that the Parttes ſhould try the Merits 
of their Election in a keigned Ifſue ; which Pꝛopoſal was ac- 
coꝛdingly agreed to. 


Jones and Amys. When an 
— A 

t by an 4dminifcratoz, Nul tie) bes, by 

eco2d was pzoved. But now a dar he 


N Debt on Judgment bꝛou 
Record was pleaded, The 


| Motion was made in Arreſt of Judgment, that the Plaintiff fer rde Court 


has declared under Letters of Adminiſtration granted by the wal welt 
Bishop of Exeter; whereas it appears by the very Judgment in we, J. 


ment, or not. 


this Court, which the Acton now is ſounded upon, that the dy Reaſon of 
Inteſtate had bona notabilia; fo2 that very Judgment makes it the wan of 
ſo. Foz which Reaſon the Adminiſtration was vold; in ag Juri⸗digion 
much as it ought to have been granted by the Metropolitan. «Perſon 
Accozdingly a Rule was made to ſhew Cauſe. Vide poſte. amin re 


Hall and Traverſe. 


* an Adion faz Mozds, where there were ſeveral Counts, vide anta 
and intire Damages, M2. Top moved in Arreſt of Judgment 

fo2 that the Mods in one of the Counts were not Aﬀionable, 

which were theſe follou ing. Palmer Hall does lie with other Men's 

Wives, and gets them with Child, I|ke a Rogue as he is; and he would have 

lain with my Wife; but he was prevented by our coming into the Room, 

jnunendo the Defendant and another. ACco2Dingly a Rule was made 

to ſhew Cauſe. Ns. 


Cock againſt Sir Francis Vivyon and others. 


N an Indebitatus Aſſumpſit, wherein there were eight Counts, 8 
and intire Damages, M2. Robinſon moved in Arteſt of Judg- ingebitatus 
ment. In the four firſt Counts, he ſaid, the Plaintiff has de. Adumpbc 
clared, that he was poſſeſſed of a Market tn the Town of vill lie for 
Helſton in the County of Cornwall, and of a Market-honſe roll or noc. 
there fo2 ſetting down Cozn in, that comes to be fold in the 
Market, and in Conſideration that he permitted the Deken⸗ 
dants ta bung their Con into the Market, and put it down in⸗ 
to the Market-houſe, the Dekendants pꝛomiſed to pay a cer- 
tan Sum of Money fo2 Picage and Stallage, being the 
anticnt cuſſomary Sum koz that Purpuſe ; and thote four 
Counts, he did agree, were right. But in the. toe — 
-ounts 
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Counts the Plaintiſt ſets fozth the lame Conſideration as in the 
firſt; but then lays the ]P2zomiſe to pay a certain Quantity 
of Coll in Com, ſpecifying the Quantity, being the antfent 
cuſtomary Toll fo2 that Purpoſe. And in the laſt Count he ſets 
fo2th the ſame Conſiveration ; but then lays the Pꝛomiſe to pay 
as much Con fo2 Toll, in erpoling the ſatd Cozn in the 

arket, as the Plaintiff ſhould deſerve, accozding to the Cu⸗ 

om akozeſald. To theſe four laſt Counts he took ſeveral 
Ercepttons, To the thee firſt of them, he lald, he appre- 
hended that an Indebiratus Aſſumpſit would lie fo; nothing but 
Moncp; and fo2 Toll in Specte he ſubmitted it, the only Re- 
medy was a Diſtreſs, Beſides, he conceived that Toll was 
due from the Log oy and not fram the Scller. Co the 
laſt of them he ſaid, he conceived that a Quantum Meruit 
likewiſe would lie only koz a Sum of Money, and not fo2 
an uncertatn Quantity of Goods in Specte. Foz which Rea- 
ſon he appꝛehended that the Judgment ought to be arreſted, 
Judge Lee (atd that theſe Acktons of Indebitatus Aſſumpſit had of 
late Years been carried much farther, than they were fo2merly, 
Jt is certain now, he ſaid, that thts Aton will lie fo2 Scavage, 
ko a Fine due to the Lo2d from his Coppholder; and tf the 
Cozn is the Duty, he ſa no Reaſon, why it ſhould not lie 
fo2 that likewiſe. The Court in general inclined to think that 
notwithſtanding the Exceptions the Plaintiff ought to have 
Judgment. Dowever gave the Defendant Liberty to conſider 
of this Matter a little longer, and to move them again, if he 
thought proper. Vide poſtea. 4/4. 


The King and Amys. 


How far that R. Strange moved to quaſh an Ozder of Seſſions foz dil 
Part of my charging one Srannard from an Appzenticeſhip of a Car- 
drin ©; PENECT, which he was bound to. Oe obſerved, that the Trade 
Sens — of a Carpenter is not within the Words of that Part 
of Peace a Of the Statute of 5 Elizabeth, which gives Juſtices of 
Power to Peace Power to diſcharge Appzentices; and this Part of the 
diſchargo tatute has never been ertended to any other Trades, than 
Appreniice%» thoſe that are erpzeſly mentioned by the very Cozds of it; 
other Trades (YOUgh he did agree, that the other Part of the Statute 
than thole CONCerning Perſons ay bound to ſerve ApP2enticcſhip has 
which aro been extended farther. Foz thts jPurpole he cited Salk. 471. 
— And accozdingly the Court made a Rule to ſhew Caule. 
7. Vide poſtea. | 


Words of 

The King and Pickley. 
How far a N Rule to ſhew Cauſe, why an Jndi#ment ſhould not be 
Perſon can- quaſhed, Mz. Draper ſaid, that the Jndi#ment charged the 


nor beindi- Bekendant with ſelling a Sack of Cheat containing fo many 


ed for® Bulbeis, as he faiſly aeg whercas the Sack Plurimum de- 


ficiebat de _—_ Menſura. To this Jndi#ment he ſafd there had 
been thiee Exceptions; Firſt, that this 1s only a p2ivate Cheat ; 
5 * 


th. 
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Sccondly, that though it be an Offence by the Statute of 22 & 
23 Car. 2.12, yet it is not ſo at Common Law. Thirdly, that 
the Plurimum deficiebat 18 too Uncertain. To the firſt he ob- 
ſcrved, that Cheating by falſe Tokens was certainly indickable at 
Common Law; and he ſubmitted it, that the Sack in this Caſe 
was a falle Token. To the ſecond he cited Sid. 409. And to 
the laſt, he appzehended the Indickhment was certain enough. 
Beſides, he ſaid, ſuppoſing this Indicment could not be motn- 
tained upon a Demurrer, pet the Court will not quaſh it; and 
fo2 this Burpoſe cited the Caſe of The Queen and Orbel, Mod. 
Caſes 42. Mz. Parker argued on the other Side, and ſaid he con- 
cetved that the Sack could by no Means be a kalte Token in this 
Caſe; fo2 it is not the pꝛoper Meaſure appointed by the Law 
to (ell Con by. De obſerved, that there was a Caſe very much 
like the pzeſent one, which was tried befoze Lozd Raymond at 
the See the 4th of Geo. 2. the Name of it was The Kin 
and Nicholſon. That Jndi#ment ſet fo2th, that every Chaldꝛon o 
Coals ſold in London ought to contain 36 Buſhels, and that another 
contraied with the Defendant fo2 fir Chaldzons; but that every 
one of the ſir Chaldꝛons delivered in by the Ocfendant wanted a 
certain Quantity in Meaſure. Pz. Fazakerly was of Counſel 
there fo2 the Oefendant; and he objecked, that this was not an 
Offente inditable. Lozd Raymond in that Caſe was of the ſame 
Opinton; and direced the Jury to acqutt the Dcfendant. M2. 
Parker farther cited to the ſame Purpoſe 1 Mod. 1. 288. and that 
of The King and Bryan. Then as to the Exception foz the Un⸗ 
certainty ot the JndiKment, he cited 2 Rol. Ab. 80. Placito 13. Cr. 
1. 380. Cr. 2. 324. and Salk. 68). And in Anſwer to what was 
objected, that the Court would not quaſh this Indicment, he ob- 
ſerved, ik this was no Dffence indickable at all, the Court cer- 
tainly would Ly it; and fo2 this Purpoſe cited Salk. 359. and 
Mod. 5. 18. The Court in general agreed, that Cheating by 
falſe Tokens ts an Offence indickable by the Common Law; and 
Judge Probyn ſaid, if the Defendant had been indicked fo? ſelling 
by a falſe i uſhcl,, ſuch Indickment would have been good at Com- 
mon Law. But tn the p2cſent Caſe the Court was of 1 
that the Fait charged upon the Defendant was by no Means 
indicable at Common Law. And Judge Page likened it ro the 
Caſe of a Tradeſman's telling his Chap, there are ſo many 
Ells in ſuch a Piece of Cloth; the Buver may eaſily mcaſure 
the Cloth, and ſee whether there are ſo many; and if he will 
not, it ig his own Folly. Accozdingly the Rule was made abſo- 
lite, | 


Burden and Tomlyn. 


R. Jocelyn Came now and p2oduced a Rule of Covet made vide ante 37, 
in this Cauſe laſt Michaelmas Term, whereby the Court 229: 


02dered, that Judgment ſhould be fo2 the Plaintiff; Judgment he 
- fatdhad not been entered in \ On of that Rule; and there- 
koje he moved now, that in Purſuance of that Rule the Court 


would make another Rule, that Judgment ſhouſd be entred. 


The Court declared it to be a ſettled Rule, that the Part 
Vor. II. Rrre mu 


— — 
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muſt alwaps give Motice of his Motion, where he moves up⸗ 
on a Rule of Court, in ozder that they may be infozmed by 
the other Side, whether there have not been other Rules in the 
Cauſe made contrary and ſubſequent to that Rule. Foz which 
Reaſon, as no ſuch Notice had been gtven in this Caſe, the 
Court refuſed to make any Rule at pzefent. Vide Poſt. 


Lethely and Cowper. 


N an Adton bzought upon a Recognizance of Ball. Py). Paza- 
] kerly a few aps ago obtained a Rule to ſhew Cauſe why the 
2 oceevings ſhould not be ſtayed, by Reaſon that ſome ſho2t 

— befoze the Declaration ſerved in this Ackion, the Plain⸗ 
tifl's Attozney wilt to the Defendant, who was one of the Batl 
to tell him, that he ſhould be obliged ſoon to take out a Writ 
againſt him, at the Plaintiff's Suit, foz Wozds; accozdingly 
ſoon after he did ſerve him with a (Urit of Treſpaſs at the 
Ilatntiff's Suit, but after this declares againſt him upon this 

ecoghtzance, „ Fazakerly at that Time ſald, that this 
was a meer Surpuze upon the Batl, and by this Means he was 
pzevented from ſurrendzing the P2tnctpal in Time, which other- 

iſe he ſhould have done. M2. Fazakerly now moved, that that 
ule might be made abſolute. M2. Strange ſatd he was ready 
to ſhew Cauſe; and the Cauſe he ſhewed was, that the Plain⸗ 
tiff's 27 wzit the Defendant Tod, that he ſhould ſte out 
d a CUrit of Trelpaſs again him at the JIlatntiff's Sutt gene⸗ 
ally, without ſaying fo2 what Cauſe. Foz which Reaſon, as the 
De endant had not annered the Letter to his Attidavit, to al⸗ 
certain whoſe Dath was true; be ſubmitted it, the Rule (ould 
e diſcharged. . —— then (aid, that admitting this 
ould be thought to be a ſufficient Anſwer, he had another Ob⸗ 
jetton to make to theſe 332 Sg, which he appzehended 
would be fatal. By the Kule of re Court, where the Po- 
\ ceeding is by Aﬀton brought upon the — 24 the Ball 
' has eight Days to ſurrender the Principal, after the Return of 
he Writ, The Intention of this Rule 18, that the Vall may 
= timely Notice to diſcharge themſelves; fo! which Reaſon 
e app2ebhended that this Crit ought to have been in Debt, and 
not in Treſpaſs, And foz this 1 — he cited a Caſe by the 
Name of Dupleger and Myar. J. Strange 12 — on the other 
Side and ſaid, that by the Courſe of the Court, you cannot 
take out a Writ with an Ac etiam in a Dutt by oziginal upon 
a Recogntzance; fo2 which Realon the Batl cannot have that 
crat Motice which was contended foz, In theſe Caſes he laid, 
the conſtant Method of Pꝛocceding ts only to take out a Pꝛo⸗ 
ceſs againſt the Party, to bing him into Court; and then you 
declare againſt him, as you do in other Caſes. Vut he obſerv- 
ed farther, that be this Anſwer thought ſuffictent, oz not, the 
Rule fo} chewing Cauſe muſt be diſcharged, by Reaſon that the 
Rule was obtained ſingly upon the firſt Objzetton. Acco2dingly 
the Court did diſcharge that Rule; but made another, that thts 
Matter of Pzaitiſe ſhould be referred to the Paſter, and gave 
the Party Liberty to pzoduce this Letter befoze the Walter in 
9 oꝛde 


r .] 
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onder that the whole of the Fai may come befoze the Court up- 
on his Repozr. 


The King and The Inhabitants of Woodſterton. 


Of Rule to ſhew Cauſe, why ſome Ozders ſhould not be „e ante 
quaſhed, which were made by two Juſtices of Peace upon +07. 


one Nicholas Baker, Dverſcer of the Partſh of Worceſterton, fo 
the paying the Sum of 151. to one Simon Weſton fo2 His Bil 
in Surgery _ one Joſeph Colleſon, a poop Inhabitant of that 
Pariſh, and Itkewiſe fo; the paying another Sum to the Wife 


of Richard Ryley fo2 her Attendance in Nurſing this poo} Man 


in his Tlineſs. Mz. Parker ſatd, that there had deen ſeveral Ex⸗ 
ceptions taken to the Fozm of this O2der, and likewiſe to = 
Dubſtance. To the Exceptions in Point of Fozm, he ſaid, he 
would firſt of all give an Anſwer. The fir of them wa 
that the Ozder does not conclude, Given under our Hands an 
Seals; but, he obſerved, that in the Beginning of the Ozder 
if was (aſd, We, two of his Majeſty's Juſtices of the Peace, whoſe 
Hands and Seals are hereunto ſet ; whfch he appzehended was ſufff- 
cient. The Second was, that the Statute of 2 & 4 W. 11. 
(:1). does not give 228 to any Meighbouring Juſtices to 
make ſuch Ozder, but only in ſuch Caſes, where there is none 
dwelling within the PPartſh ; and in the preſent Ozder it did not 
appear, but there might be Juſtſces dwelling within the Pariſh. 
Jn Anſwer to this Objeftton, he ſatd the Court would not intend 
that there were Juſtices dwelling within it; and (02 this Pur- 
poſe cited Hob. 78. and beſides, he obſerved, that the Ack was 
only dircto2y in this Reſpet; and = that relfed upon Salk. 
473. The Third was, that the Overleer does not appear to 
have been ſummoned ; whereas the Statute of 9 Geo. x. re- 
quires that no ſuch ©O2der ſhall be made without ſich Sum⸗ 
moins. To this he anſwered, that the Court will intend the 
Iarty was ſummoned, and fo? this }Iurpoſe cited the Caſe of 
he King and Venables, Trin. 11 Geo. 1. here the Defendant 
was convited upon the Statute of 5 & 6 Fdw. 6. fo? keep- 
ing a diſozderly Alehouſe. Exception was taken to that Con- 
vition, that it did not 1 he was ſummoned; but that Ex⸗ 
ception was over-ruled, Oo likewiſe was it over-ruled in two o⸗ 
ther Caſes of The King and Holland, Trin. 5 Geo. 2. and The Kin 
and Drake, Mich. 7 Geo. 1. which were Obere of Baſtardv. The la 
Exception in Point of Fozm was, that the Statute of 9 Geo. 1. re- 
quires, that no ſuch Ozder of Reltef ſhall be made but upon Dath 
of ſome Matter, which the Juſtice ſhall judge to be a Reaſona- 
ble Cauſe fo2 giving the Relief. The Anſwer which he gave to 
this Crception was the ſame with that he gave to the kozmer, 
viz. that tt ſhall be intended. M2, Wirley argued on the other 
Side, and to the firſt Anſwer that was giwen to the firſt Etcep- 
tion, ſubmitted it, that what was in the Body of the Ozder 
was only op way of Recital. To the Anſwer to the ſceond he 
laid, tha CUozds of the Ac were, If no Juſtice be dwelling in the 
Pariſh, which he appꝛehended was a politive Oeclaratton, that 
if there was a Juſlice dwelling there, He only ſhould — 
e 


tt... 
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the Matter, Then as to the (Gant of Summons, which was 
the third Objeckton, he conceived the Wlozds of the Statute 
| of 9 Geo. were penned ſo ſtrong, that the Juſtices had not even 
T3 | a Jurisdickton without it; and every Point of Jurisdifton, he 
it luhmttted it, muſt be fully ſet out, and the Court will make no 
it Intendmentg in Favour of lt. The lame Obſervation he made 
i* to the laſt Objetion in Reſpeft of the Path; and fo2 this Pur- 
| = cited Carth. 365. Jn that Caſe it is erpꝛefly reſolved, that in 
| ders of Removal it muſt be averred that the Complaint was 
i* made by the Churchwardens and Overſeers, and by the lame 
13% | Reaſon he app2chended, that the pꝛeſent Ozder (ſhould have ap- 
1 earen to have been made upon Oath, M2, Fazakerly wag of 
if | the lame Side with M2. Wirley, and as to this Erceptton in par- 
i ticular, n the Dath, he did appzehend, there was a 
in ood deal of Weight in it. De did agree that in Ozders of 
in Removal made upon the 13th and 14th of Car. 2. this 18 not re- 
i: Ne e and ſo he did agree, it had often been determined; but 
[| the Reaſon was, that that Statute does not require an Bath; 
[ but the pꝛeſent Statute of 9 Geo. does require it in the moſt po- 
t ſitive Terms, and upon the lame way of reaſoning he urged 
1H the Crceptions of the Tant of Summons, and the other Re- 
| quiſites by that At. Then as to the Subſtance of this 2 
he (ſubmitted it, it was clearly fatal, The Meaning o oe 
Statute of 3 & 4 W. he ſatd, was nothing moze than that the 
Juſtices of Peace ſhould have a Power to o2der Pariſh-Dificers 
1 to relieve a op eg where it was fit he ought to be 
i reſteved, But in the Ni Caſe the Pariſh⸗Officers have ac. 
5 tually given the Party Relief; they employed a Surgeon and a 
[it Jurte to take Care of him. The — and J2urſe have a 
1 proper Remedy 1 of Afton againſt the Officers ; and the 
_ uſtices have no Pietence to tnterfere in this Matter. So he 
| ſatd this Point was ruled in the Caſe of The Queen and The 
nt | Inhabitants of Belcham, Irin. 5 Ann. and oftentimes it has been ſo 
121% | in this Court. Ag to all the Erceptions fo2 want of Fo2m in 
theſe O2ders, the Court declared they thought they were an- 
(wered; and as to the pzincipal of them upon the Statute of 
9 Geo. 1. they took it theſe were only Matters of Direfton con- 
cerning the N of the Juſtices, and not concerning 
their Jurtisdickton. ut as to the Erceptton in Point o 
Subſtance in the —＋ they thought it muſt be fatal. Apon 
this M2, Parker took an Erception to the Certiorari, that it had 
not rightly deſcribed the Ozders; fo2 in the Certiorari they are 
deſcribed to be made upon one Nicholas Barker, whereas the ©} 
ders removed appear to ** been made upon Nicholas Baker; 
lo in the Certiorari one of the Ozders 18 deſcribed to be made 
fo2 Payment of a Bill to one Simoy Weſton Surgeon, whereas 
in the Ozder removed he is deſcribed by the Name of Simon 
Weſton generally, without an Addition. Ju the Caſe of a Tirit 
of Erro, he (aid, it was known, if the Party has an Addition, 
which he has not in the Recozd below, the CUrit of Ertoz is de⸗ 
fettve. Accozdingly the Court made a Rule fo2 qualhing the 
Certiorari, Vide Poſt. 
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The King and Mather. 
O* Rule to ſhew Couſe why an Tnfo2mation ſhould not go a. 
U 


ainſt the Defendant fo2 a Piedemeanoz; the Fa# appeat- loſermation 


ed to be in the Manner following. Pz. Bingley, an Alderman of 
the City of Ah came befoze the Court of ScMons, which 8 


was held there the 27h of May laſt by Adjournment from the dier, e 
29th of November befo **. gave Infozmation upon Dath, Peace, for 


attended there by his P2der without 
any CUarrant, was the Evening befoze walking with two other 
{(Uomen on the Dutſide of the City, he was returning into the 
City on Hozſe-back; and as ſoon as he came near the Women, 
one of them cried out, Huſh, here comes the Alderman. Mary 
Mackdonnel moon this ſald Damn the Alderman ; and pzeſently a- 
buſed him to his Face fn a very outragious Manner. The Ti. 
ſtices upon this examined Mary Mackdonnel concerning this Fat; 
and one of theſe Juſtices was the Defendant, who was lſke- 
- wile Chairman and Recozder of the Town. The Woman pze- 
tended that juſt befoze the Alderman came up, ſhe was talking 
of one Alderman Porter of Dublin, and Alderman Bingley ap- 
lied to himſelf what ſhe had been ſpeaking only of the other 
Aiderman. She proved ltkewtſe that ſhe was bozn in the City 
of Cheſter, and lived there with her Father at that Time. How- 
ever ſhe begged Alderman Bingley's Pardon upon her Knees ; 
and he declared that he fozgave her. The Juſtices took tis 
Matter up, and of themlelves convited her on this Evt- 
dence, upon the Statute of 12 Ann. 2. 23. (J.) which Convickion 
wos put in Exccution, by her being ſeverely whipped the ſame 
L'ay. Gpon this State of the Fat, My. Fazakerly ſubmitted 
it, that t 8 Rule ought to be diſcharged. Oe (aid, it was be- 
ond all Diſpute, that Mary Mackdonnel was miſozdering her- 
cif befoze Alderman Bingley; and therefoze he concetved that 
ſhe was convicked within the Mozds of the Ac of Parliament. 
But admitting that this Convitton was not ſfri#ly within the 
Meaning of the Ut of Parltament; pet as there appears to 
have been no Sozt ef Malice in this Proceeding. he appzehend- 
ed the Court would not interfere; but leave the Partp to — 
o2dinary Remedy. Mz. Wilbraham on the ſame Side ſatd, that 
the Court that made this Convition, was a Court of Sel⸗ 
ſions; and therefoze he concetved they were not puniſhable fo2 an 
TIME they did in their judicial Capacity. And fo2 this Purpoſe 
cited Stamford 173. Rep. 12. 23. But ſuppoſing the whole Court 
ſhould; yet he (aid it would be very hard to fingle one particu- 
lar Perſon of it. The Court ſald, that they thought they 
had an undoubted Jurſsdifion to punich all inkertoz Judges 
when they are guilty of any Oppzeſſion in the Execution of 
their Authonty.“ And ſo Judge Probyn ſald the Caſe of Sir John 
Auſtin and others, Mich. 6 Geo. 2. The Court there had no 
DSozt of Doubt, but that they might have granted an Inkozma⸗ 
tion againſt him, notwithſtanding they were — as Jufficcs 
in their Petit Seſſions. And as to there being no Info2zmatton 
pꝛaved againſt the other Juſtices in this Caſe, they ſatd thts 
Vor. I Sſf was 


that Mary Mackdonnel, 
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not be « ſuſſi- 


for granting In the Panner following.. T 
tion againſt Court 


was no Obfeckton that the pzeſent Detendant could make, and 
ſo conſtant Erperience ſhews 15 Matters ok the like Nature. 
They ſatd they were cleat ip of Opinton, that upon the Evidence 
latd befoze the Juſtices the CLloman ought not to have been con- 
vi#ed upon the Statute of 12 Anne, fo; that Statute does not 
ſpeak of all Perſons that are miſordering themſelves, but of ſtich 
Perſons onlp that are Vagrant and miſordering themſelves; which 

ere is no Pietence to ſay, that the pꝛeſent Perſon was, be- 
cauſe ſhe was bon in the very. Plate where ye A* was, 
and lived there in her Father's Family, Che ſingle Queſtion 
8 fo} this Court to conſider they ſald would be, whe- 
ther accozding to the Circumſtances of this Cale the Info2ma- 
tion ought to go. Now as to that the Ouginal Sefſions ap- 
* to have been held the 29th of November befoze, two 

uarter-Sefſons therefoze muſt have been held in the mean 
Time, and it is a Riile, that no one Seffions can be adjourned 
into another; fo2 which Reaſon the holding the r Court, 
they ſatd, was plainly trregular. The Woman being there too 
without a Warrant, Judge Probyn ſald, was another Circum- 
ſtance, that was o. But if this had been a regular Seſſions, 
and the Woman properiy befoze them, Judge Page ſaid he 
thought the Seſſiong had nothing to do with this Matter. 
They (aid farther, that Alderman Bingley declared he kozgave 
the Woman ; ſo that what the Juſtices did was at that Time 
without Complatnt. They obſerved, that this Conftrufton 
that was made upon the TUo2ds of the Ac was ſo notoztouft 

roundleſs, that what the Juſtices did they took to be manifeſt- 
y an Ack of Oppzeſlion ; accozdingly made the Rule abſolute, 


The King and Eyres and others. 


O Rule to ſhew Cauſe, why an Inkozmation ſhould not go 
againſt the Ocfendants, who were by Charter appointed 
Tuſtices of Seſſions in the City of Sarum; the Fat came out to be 

e Dekendants had never held a 
nce the Pear 1723. by Reaſon that the Reco2der of 


« Court of the City, who generally aſſiſtev at this Aſſembly, was made 
02 
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hancelio2 of Ireland, and that they had little oz no Tuſineſs. 
owever upon a Mandamus coming down to them lately to 
make a Rate, thep were obliged to hold one, which they in⸗ 
tended to do fo? that particular Pur oſe only. When the Court 
was ſitting, a Bill of Indickment toz a Nuſance was offered to 
be pzeferred befoze them; but they had ſummoned no Gzand 
Jury ; and upon that they made an Entry tn their Books 
La this Indickment ſheutd be rejecked, giving this ſpectal 

caſun fo2 tt, that they had aſſembled themſelves as a 
Court fo} this Nee urpoſe only of malchig a Rate; and 
yet in the file of the Court they had called themſelves a Gene- 


ral Seſſions. The Attozuey General ſubmitted 1t, that this 

was a very tunwarrantable Ac of Power, and therefoze pzayed 

— the Rule. ſhould be made ablolute. Judge Probyn läld, 
a 


t de dad a Doubt, whether a General Seſſions nv. Canes 
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and not by 
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lance of Indikmentg foꝛ Nuſances. Co this the Attozney General 
anſwered, that he had heard it often ſatd in this Court, that 
every Sefffions at Hicks 's Hall is a General Seffions ; and yet no- 
thing 1s moze known, than that they hold Plea upon theſe In⸗ 
ditments conſtantlp. owever the Court ſatd, that as this 
was a particular Franchiſe, that had Authoztty indeed to hold 
ſuch Court, but held them very ſeldom, they took ft there was 
nothing in this Caſe but a Miſtake in Judgment tn the Juffices ; 
and therefoze they diſcharged the Rule. | 


Macartney and Barow. 


O Kule to ſhew Cauſe, why the Defendant ſhould not be 


Conſtruktion 


diſcharged out of Execution — the late Act of Bank- on the Sta. 


rupts made 5 Geo. 2. Pz. Strange (at 
in the Manner following, In the Months of December and 
January 1728. the Defendant dzew Bills of Exchange upon one 
Parminteer and others beyond Sea, which were not accepted. 
On the 13th of the ſame Month of January a Commiſſion of 
Vankrupcy was ſued out "—_ the Dekendant, teſted the ſame 
Day; and in the Months ok February, March and April followin 


the State of the Fait was ue of 5 


100, 2, re- 


lating to 


Bankzupts, 8 


theke Bills were returned and pꝛoteſted, and Notice was given 


of this to the Defendant. The Plaintiff has ſince bzought an 


Atton upon theſe Notes ogainſt the Defendant, as Dzawer ok 
them, has obtained Judgment and taken the Defendant in 


Erctution. On the Twenty-fourth of March laft the Defendant 
obtained his Certificate, and ſince has applied fo: a Rule 
to ſhew Cauſe, why he ſhould not be diſcharged out of Cuſtod) 
upon the late Ack of Parſtament that has been mentioned. 
95 Strange (ard he did agree, that as no Dap is mentioned, 
on which the Defendant became a Aer it muſt be taken 
that he was a Bankrupt only on the Dap in which the Com⸗ 
miſſion of Bankrupcy bears Teſte; and therefoze that he was 
not a Bankrupt at the Time the Bills were dzawn. But 
he obſerved 1 Cauſe of this Acton was the Piꝛoteſting the 
Bills as well as the Dzawing them. The Pioteſting them 
was after the Commiſſion; and therefoze the Subſtance of this 
Caſe was not within the Relief ok the Statute of 5 Geo. 2. 
Put, if the Subſtance was, yet he appzehended clearly, that 
the Method of purfurng it was not. Foz the Clauſe in this 
Statute, which the pzefent Wotton ts founded upon, ts the laſt 


but two tn that Ack of Parſtament; and that Clauſe gives 


ſuch Perſons as obtain Certificates befoze the 25th of March 
laſt only fuch Relief as was given upon the Statute of 5 Geo. 1. 
which is by Plea only of the general Iſſue befoze Tria. 

Porton after Judgment and Erecutton. De did 
agree, the Statute of 6 Geo. 1. allowed Diſcharges by Certt- 
ficate even upon Motion at any Time; but this Clauſe in 
the Statute of Geo. 2. having Relation to the Statute of 5 Geo. 1. 
und not to the Statute of the 6th, he appzehended the Party 
was not reltevable in this Way upon Motion, but muſt take 
his Remedy by Audita Querela. Judge Probyn and Judge Lee 


were 


* 


285 


4 - ͤ ·——K „ 


Term. Paſch. 6 Geo. II. 1733. 


| Vide ante. 
F728 239 


Vide ante 
143. 


were only in Court; and they ald, that this Matter came be. 
foze Judge Page at his Chamber, and therefo2e direcked it to be 


moved again when that Judge is in Court. Vide poſtea. 


Anonymus. 


T HE Maſter was of Opinion, upon this Matter coming be. 

ſoxe him, that Counſel's Hand was not 2 acco2d- 
ingly the mee paid the Defendant the Coſts of his Judg- 
ment, and both Parties agreed to take Notice of Trial fo2 


the laſt Sittings in Term. Ex relatu. 


Jones and his Wife as Adminiſtratrix of Jane Harvey 
againſt} Heeman. 


7 Is Matter coming on again, the Reco2d was moze par⸗ 
ticularly opened than befoze, and was in this Manner. In 
Debt upon a Judgment in this Court, where the Recovery 
was fo} 4:1. the Jlatntiffs declared under an Adminiſtration 
committed by the Biſhop of Exeter as Archdeacon of the Dioceſe 
of Cornwall; which Admintſtration was lald to be granted by 
him at Weſtminſter. The Dekendant pleaded Nul tie] Record of 
that Judgment, which was found againſt bim; and now in Ar- 
reſt of Judgment M2. Gapper cited Lutw. 401. in Point; and 
farther relied upon Moor 145. Salk. 40. 3 Cro. 472. Noy 34, 
and Dyer 3og. 110 Huſſey argued on the other Side, and ſaid 
that this Admintſtratton was laid to be granted at Weſtminſter, 
and he ſubmitted it, of the Court could not judicially take 
Notice, but Part of the Archdeaconry of Cornwall might er⸗ 
tend itſelf into the County of Middleſex ; and if ſo, the Admt- 
niſtration was well granted. But admitting, that the Admint- 
ſtration is not rightfully ſet out in the Declaration; ſo that 
the Defendant _ _ave taken Advantage of this Defeit upon 
a Demurrer ; yet, he ſubmitted it, that in Arreſt of Judgment 
ſuch Defet cannot be taken Advantage of; and that this 1s 
cured by the Statute foz the Amendment of the Law, oz at leaſt 
2 the Statute of 5 Geo. 1. 13. The Court ſaid the pꝛeſent 
aſe was by no Means like that of a Gerdick; but if there had 
been a Cerdif, they ſhould have thought it would have made 
no Difference; and Judge Lee ſald the Caſe in Lutw. that has 


been cited, ſeemed to be a diret Authonty in Point. Acco2d- 


ingly the Court made a Rule that Judgment Mould be arreſt 
ed, unleſs Cauſe on Saturday ſeven-mght. 
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Herne and Buſhel. 


A it of Crro2 had been bzought in this Court upon a u bee 
Judgment in the Marſhalſea, and that Judgment affirmed. f Fr 
(pon this the Platntiff in Erroz bzought another Writ of quod coram 
Erroꝛ quod coram vobis reſidet. J. Parker now maved, that the vobigwillngr 
Plaintiff in the op inal Afton mighe have Liberty to take out 
Erccution, notwithſtandin this rit of e ſaid, he 

rit 0 0 


did agree, that where a k Erro2 in tht urt abates 


hy the Death of the Parties, another CUrit of Erroz will tle 
e 


here quod coram vobis; hut he ſubmitted tt, that in no other Ca 
upon a CUrit of Erroz in this Court will an Erro quod coram 
vobis lle. Judge Page declared, that he was of the (ame Opi⸗ 
nton ; accozdingly made a Rule to ſhew Cauſe. 


When à Re- 
. Cognmence 
The King and Adey. has been en- 
tered into 
H1S was a Scire facias upon a Recognizance of Ball, with dass den 
Condition, that the Detendant fat carry do pn It» earry down 
dickment to Trial by ſuch a particular Time; the De endant an Indidt- 
did not carry it down eratly at that Time; but carried it ment to Tri- 
down ſoon after, and likewiſe the Batl — ſurrendered the De⸗ = 9 a 
fendant ſince. 7. Lacey now moved, that P2oceedings on this — 
Recognizance might be ſtatd upon Payment of Coſts. Che on her R 
Court ſaid, that they had no Power fo diſpoſe of the King's cognizancg 
Honep; and the oe the only Method the Party bad to how for the 


take was to apply to the Attozney General foz a Nolle proſequi, Tous has 90 
02 to compound this Patter in the Exchequer. 1 Oey S8 
ceedingsip jr. 


Leehill and Six Thomas Reynolds. In what kind 


of Action: 


F an Adlon of Covenant fo2 the Arrears of an Annuity, Pz. nder pe. 
Field moved, that upon bzinging into Court Pitncipal, I ts 6. 
tereſt and Coſts, Pzoceedings might be ſtald. De ſaid, in Co. bringing into 
venant fo2 Rent, he has been inſozmed, the Court has granted Court the 
the line Motion; and therefoze he hoped they would make the ou p 
ſame Rule in this Caſe. Jccozdingly a Rule was made to unge be. 


Anonymus. 


tery ; and oo 

n 

leas Non cepit and an _ were refuſed in Replevin, de pleaded, 
tho 


nd the Court Declared, the 
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allow theſe Pleas, where they are inconſiſtent with one another, 
Accozdingly the Yotion was refuſed. 


Dale and Mottram. 


How far a IN Debt upon an Award-Bond the Dekendant applied to 
Judge Probyn at his Chamber, that he might have Time 


Demurrer 


Mall be eic given Him to plead; accozdingly the Judge did give him till 
eee fuch a Time apo his a to plead an iſſuable Plea, and 


reein 
«blo les. take Notice of Trial, The efendant accozwingly did plead 
No Award ; the Plaintiff replied, that there was one and ſhewed 

'a Beeach; to this the Defendant demurred, by reaſon that the 
Platntiff had not aſſigned a ſuffictent Bzeach. M2. Fazakerly 

now moved, that the Platntiff might have Liberty to ſign his 
Judgment, by Reaſon that the Plaintiff had replicd a Peach 

only koz Fozm's ſake, and the Defenvant ought not to have 
demurred, in as much as it was agatuſt his own Agreement, 
which was to plead an iſſuable Plea. Judge Page (atd, that he 
thought a Demurrer was an iſſuable Plea in Law, and every 

| _ wes ſo but a Plea in Abatement, Judge Probyn doubted. 
But Judge Lee inclined with Judge Page. Accozdingly the Po- 


tion was refuſed. 


Bury and Ruſſel. 


Pint 2 Plaintiff had filed Common Ball foz the Defendant 
ſhall be al. within ſeven Oays after the Return of the CUrit, where- 
lowed co fle og by the Rules of the Court the Defendant had till the eight 
common Bail Baps Were out to do it himſelf in, and after eight Days were 
ſendant with. Out the JPlatntiff ſerved the Defendant with a Copy of the De- 
in the Mean- Claratton. M:. Fazakerly ſubmitted tt, that this was trregular, 
ing of tho and therekoze moved, that the Common Vail filed by the 
Saane of Ilatntiff might be let aſide. But the Court refuſed the Potton. 


Leo. 2. 


The King and Wothrington. 


When an At- HE Defendant having been committed fo2 very ill Pꝛackice 
torney is as an Attozney, particularly in making a p2evaricating At- 
t i 
commined fidavtt, Pz. Kertledy moved, that he might be batled till he 
haviouy., ChOUlD be repo2ted in Contempt ; and mentioned the Caſe of 
how far the The King and Clendon, where the Itke Motion was granted. The 
Court will Court (ato, that they thought the Offence of the pzeſent Oe⸗ 
nor bail um, fendant to be much greater, than the Offence of the other ; ac. 
Randing 6% CO2dingly the Wotton was refuſed. But then the Counſel of 
has not yet the other Side offered, that if 99). Wothrington would go beto!e 
been roport- the Maſter and make the Party Satisfaction me the Jnury 
ed to be in He had Done him, the Jnterrogatozies ſhould be waived ; 
Contempt. which was agreed to. 


Mac- 


4 


— 


— 
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Macartney and Barow. 


HIS Matter 1 on again. M2. Folkes argued fo? the De- Vide ante 
fendant. De ſaid he did agree that the Statute of 5 Geo. 1. *#*- 
which was mentioned on the fozmer Motion, was a tempozary 
Act; he did agree that the Statute of 6 Geo. 1. had Relation to 
the fozmer Statute; but pet as no Time is mentioned fo2 the 
Crpiration of that Statute, he ſubmitted it, it was a perpetual 
Law, and ſubſiſting at this Day. The Wozds of that Statute 
he ſaid, were that rn Banckrupt obtaining a Certificate ſhall 
be diſchar ed from all Oebrs due and owing at the Time he 
became a Bankrupt. The Bills of Erchange, which the De- 
fendant D2ew, by the very dzawing them became Debts of the 
Defendant, Fo2 which Reaſon he ſubmitted it, that thts Cer- 
tificate was a full Diſcharge of thoſe Oebts by the Wozos of 
the At of Parliament. But if there was any Doubt upon that 
Statute, the Ack of 7 Geo. r. has made the p2eſent Caſe maſs 
clear; fo2 that Ack * that the Bankrupt - ſhall be dil⸗ 
charged from all Debts contrated at that Time, though pay- 
able at a future Day, It this was (ſo, he ſaid there would be 
no Doubt as to the ſecond Objeckion that was made upon the 
fozmer Motion, that the pzeſent Application of diſcharging the 
Defendant upon Motion, was very regular. M. Strange ar- 
gued on the other Side and ſubmitted it, that it appears from 
what was allowed by M2. Folkes, that the Statute of 6 Geo. 1. 
, erpired with the Statute of the 5th. And as to the Statute 
of the 7th he lald he appzehended that was confined to ſuch Cre- 
. | dit only as is given fo2 Goods ſold in Trade; which appears by 
. the Pieamble of that Statute; and he had an Affidavit to pꝛo⸗ 
duce, that the pzeſent Bills were dzawn fo2 Money lent the Oe- 
6 fendant by the Plaintiff. But what he p2incipally relied upon 
e in the pzelent Caſe was, that it was incumbent upon the other 
j Sive, to aſcertain the Time by Affidavits, when the Defendant 
became a Bankrupt; the Ack of Bankruptcy makes ham one, 
and not the Commiſſion. The ad of Bankruptcy muſt be P2C- 
ſumed to be befoze the Commiſſion; and it might have been to 
long befozc, as to have been pzecedent to the dzawfng of the 


t Bills. This Fai he ſaid was in their Rnowledge, and not in 
7 the Plaintiff's; the ÞP2oof therefoze of that Fan was incum- 
e bent upon them, and not upon the Plaintiff. And if the Fat 
f was ſo, that the Bills were dzawn after the Ac of Bankrupt: 
e cy, - was no Pzetence to ſay that the Certificate was a 
e. Diſcharge of them. The Court ſaid as the Fat ſands at 
(- pzeſent, they would take the An of Bankruptcy to be juſt befoze 
of the ſuing out the Commiſſion ; and if the Plaintiff inſiſts upon 
e the contrary; if he inſiſts upon it that the pzeſent Bills were 
1 dꝛawu mean between the At of 2 and the Commiſſion, 
Y that Fa{ is {incumbent upon him to make out, and as he has not 


done it, they would take it to be otherwiſe. Then as to the 

Statute of 6 Geo. 1. they were of Opimon it was a perpetual 

Ut, and they thought the pzeſent Oefendant well relievable un- 

2 der it, And if he was not under that Statute, they _— have 
ougyr 
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thounht he clearly would have been under that of the 7th. Ac- 
cozdingly they made the Rule abſolute. 


Innys and Sinclair. 


What ſhall | 
_ R. Fazakerly moved that the © eferdant might be diſcharg d 
SW M out of Cuſtody upon a common Appearance. The Ole. 
Affidavit, or tute of 12 Geo. 1. he ſald, requires that no Perſon ſhall be held 
nor, in order tg (pectal Bail, unleſs there is an Affidavit of the Plaſntiff's 
— % Cauſe of Ackton made befoze the Arreſt, and an 2 up- 
Wa. on the Back of the Writ of ſuch Cauſe of Aﬀton. In the Par. 
the Meaning lennt Caſe he did agree that there was an Aﬀidavit made betoze 
of the Sta- The Arreſt by —— and not by the Plaintiff, that the De- 
ewe 12G. 1 fenDant was indebted to the Plaintiff in the Sum of 948 l. 175. 
6 d. but then come the Mord, as appeared to this Deponent by a 
certain Inſtrument under the Hand and Seal of Henry Go man, Notary 
Publick at Hawbrough. De ſubmitted it, that this AMdavit was 
by no Means certaſn enough; fo; Grayman does not ſwear poſt- 
tively that the Defendant was indebted to the Plaintiff in that 
Sum, dut only as appeared to him by ſuch an Inſtrument, 
Beſides, he ſald he had an Affidavit from the Defendant, where- 
in he (wears poſitſvely that at the Time of the Arre the 
did not owe the 1 a Penny. M2. Strange argued on the 
other Side, and ſa(d that nothing was moze certain, than 
that the Plaintiff imſelf (s not obliged to make the Afſida- 
vit, which is to hold the Defendant to Ball; fo2 the Mozds 
of the ad of Parliament by no Means require it, and beides, 
a Book-keeper map very often bs able to make ſich Affidavit, 
when the JPlatntiff himtelf cannot. He ſald farther, that he 
took it to be very clear that the Defendant's Affidavit ſhall 
not be allowed to controvert an bing in that which is 
made on the Part of the Plaintiff, fo2 the Aﬀ of Parliament 
_ requires, that there Wall be fuch vidence given of the 
Debt befoze the Arreſt, as an Affidavit to be made of it; and it 
io not now to de enquired into, whether that Afidavit be true 
0 kalte. Powever, he ſaid, he would agree that the Affidavit 
that was made bekoze the Officer, poſbly was not certain e- 


bly the Defendant ſhould be diſcharged upon a common Ap. 
carance. But he obſerved that be had another AMdavit in his 
It made by Mz. Gray man ſince the Arreſf, wherein he ſwears 
t he ſaw the oztginal Bond at Hambrough under the Hand 
and Seal of the Defendant, and farther ſwears poſitibely, that 
upon talking —_ the Defendant ſince 05 Arteſt, the Oefen- 
dant owned that he was indebted to the! lainttff in the very 
Dum that had been (won to in the UMdavit. MM}. Fazakerly 
by wap of Reply ſubmitted it, that the Court ought not to re- 
—4 is ſecond Affidavit that is produced. The Ac of Par- 
lament requires that an Afidavit ſhall be made of the Cauſe 
of Acton, befoze a Man (hall have his Liberty taken away by 
an Arreſt. This muſt be underſtood to be a fiffictent AfMdavit. 
And now it ig admitted by the other Side, that the Amdavit was 
not ſuffictent. Fo which Reaſon de appzehended that cieary 
4 


nough; and it no Affidavit could be produced but that, poſſſ- 
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the Defendant ought to be diſcharged. The Court agreed that 
an Affidavit from rhe Prime himſelf cannot be requiſite in thts 
Cale, and ſtkewiſe, that the Defendant's Affidavit could not be 
admitted to be read. They agreed farther, that if this Matter 
ſtood ſingly upon the Aftidavit that was made befoze the Arreſt 
the Affidavit was net certain enough, and the Defendant muſt 
be diſcharged upon a common Appearance, But whether thts 
ſccond Affidavit ſhould be allowed, oz not, was a Matter which 
the Court was in Doubt of. Judge Page and Judge Probyn 
ſaid that they did agree this Certificate from the Motarp Pub- 
lick, which My. Grayman (wears he ſaw, would not be a ſuffictent 
Evidence of the Debt, in our Law; but ſo great Regard is had 
to ſuch Aas in fozeign Countries, that accozding to the Ct- 
vil Law, it would be Evidence, By this they ſaid it appears, 
that the Officer has not a#ed r2ſhly in giving that Credit to 
the Affidavit, as to indozſe the CUrit upon it; and by the Ack 
of Parliament the Affidavit is produced befoze the Otticer, and 
he is to judge upon it. Fo? theſe Reaſons they thought that 
when another Afﬀidavit is produced befoze the Court, which ; 
they themſelves would judge to be ſuffictent, this Court — 
to interfere and diſcharge the Defendant out of Cuſtody. 
Judge Lee was of a contrary Dpinton in this Point, and thought 

that this Matter muſt ſingſy depend upon the Aﬀidavit that was 
made befoze the Arreſt. As loon as the Court had declared 
their pzeſent Sentiments in this way, they ſaid they wou?'d 
confer with the Judges of the Common Pleas about this 
Point; and acco2dingly, that the Matter might be argued moze 
fully, they made a Rule to ſhew Cauſe, and ozdered the Atfida- 
vits on both Sides to be filed, Vide Poſtea. 


Anonymus. 


M* Benny moved that the Plaintiff might have Liberty to a- How far the 
mend his Declaration in ſeveral Miſtakes that were made any fone 
in the Name of the Defendant; and this notwithſtanding the e ese. 
Dekendant had let Judgment go by Ocfault. The Terms - ration may 
on which he made this Motion were, that the Plaintiff ſhould be amended 
waive bis Judgment, and pay the Defendant bis Coſts. Ac. — 


co2dingiy a Rule was made to ſhew Cauſe. 


Kampier and Wright. 


T HIS was a (Urit of Erro2 upon a Judgment in the Cont» when « per- 
mon Plcas in an Aﬀton of Debt upon an Eſcape agatnſt bon mg 
the Warden of the Fleet; and the Judgment was given upon „oe 
a Gerdick. The Declaration ſet fſozth, that William Wilkinſon the King'“ 
was indebted to the Plaintiſt in the Sum of 200 Pounds, and bench, wher 
to2 the Recovery of this Debt the Plaintiff ſued out a Latitat ſnall be ſaid 
onainſt him, upon which he was arreſted and in Cuſtody of the '? de a. good 
Marſhal of this Court. It was further ſet kozth, that lo being ons, 
in Cuſtody he was removed by Habeas Corpus befoze FF. Juſtice 507, or nor. 
Denton, one of the Judges of the Court of Common }Ileas, and 
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that Mz. Juſtice Denton committed him to the [awful Cuſtody of 
the (Warden of the Fleet charged with this Latitat; and that he 
ſo being in Cuſtody, the Warden ſuff:red him to eſcape. Ser- 
cant Hawkins argued that this 4 cclaration was bad in Sub- 
ſtance, and therefoze that the Judgment cught to be reverſed, 
De (atd there was no Rule better knoun, than that no Perſon 
can be removed from the P2tſon of one fupcrio? Court into the 
Duſon of another, unleſs there ts ſome Canſe depending which 
concerns the Party, in that Court to which he ts removed. The 
Hateas Corpus Itſelf did not give Pz. Juſſice Denton a Jurtgdic- 
tion to remove the ]Iziſoner from the TO of the Marſhal 
to the Cuſtody of the Carden; but it was the Habeas Corpus, 
together with a Cauſe depending againſt the Party in the Court 
of Common Pleas, that muſt jutntlv together have given him 
ſuch a Jurtsdiitton. As this Matter therefoze, namely, of there 
being a Cauſe depending againſt the Party in the Court of Com- 
mon Pleas, was a Matter eſſential to the Judge's having a 
Jurigdiitton to remove the P2tſoner, it ought to have been ſet 
fo2th in the Declaration, that there was ſuch Caufe depending. 
Co make a Gaoler anſwerable fo; an Cſcape, it is not enough to 
ſay that ſuch a one was his P2tſoner and eſcaved; but it muſt be 
ſhcwn that he was his lawful Pztſfoner. And to make a Pan 
to be a lawful Pziſoner, it is neceſſary that the Perſon commit- 
=. him had a lawful Authozity to commit him. Chat Mz, 
ice Denton had not, no moze than a meer puvate Perſon, 
unleſs there was (ſuch Cati:ſe 2 in the Common Pleas, 
ought to have been al- 

ledged in the Declaration, in 02der to ſhew that the JIcrſon com- 
mitting had an Authozity to commit; that is, in ozder to ſhew 
that the Pſoner elcaping was a lawful Diſoner. And fo? Au- 
tho:?ities to ſhew how Declarations of the ltke Nature in Ac- 
tions vf Eſcape have been, hc cited 1 Rol. Rep. 215, 276. 2 Leon, 
84 3 Cr. 877. 2 Cr. 394 Moor 274 Lut. 1468. Another Er⸗ 
4 which he took to the Oeclaratton was, that this Com- 
mitment by M2. Juſtice Denton is to the CUlarden of the Fleet; 
whereas it ought to have been Priſonz de la Fleet. De did agree 
that Commitments to the Marſhil of the King's Bench are to 
the Perſon of the Marſhal; but Commitments to the CUarden 
are always to the ]Þztiſon of the Warden, the one ts perſonal and 
the other is local. And fo he oblerved was the conſtant ſettled 
ozm of all the Piecedents; which the Court will adhere to. 
M2. Denniſon argued on the other Side, and ſatd that this Mat⸗ 
ter boze great Vebate in the Common }Itcas fo {cveral Times 
together, wherein the Court were ſometimes divided; but at 
la thep gave Judgment unanimouſly toz the Plaintiff. To the 
lirſt Objetton he ald the Declaration was, that the Jziſoner 
was b2ought betoze Mz. Juſtice Denton, charged inter alia with a 
Latitat. Amongſt theſe alia might have been a Cauſe depending 
in the Common Pleas againſt the Party. CUhatever they were, 
tber were not in the Plaintiff's Duvity and Knowledge; and 
t — 4 he could nor be obltged to (et them talk, De ob- 
ſerved that the pꝛelent Declaration was dzawn as all other Oe- 


clarations are dawn of this Sozt; and fo2 this Purpoſe cited a 
Decedent in Lev. 56. Viv. Ent. 181. 2 Brownl. Ent. 13, 14. Rob. Ent 


4 307. 
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307. and Lil. Ent. 157, 188. To the ſecond Objefton he did agree, 
that generally the Fozms of the Pꝛecedents run in that Diſtinc- 
tion; but this Fozm ts not conſtantly obſerved, and that ſhews 
the Foꝛm is not neceſſory. Foz this Ne ie he obſerved, that 
in Lilly 157. the Commitment is to the Warden of the Fleet; 
and in Viv. 194. Rob. 302. the Commitment is to the Pyiſon 
of the King's Bench; and in 8 & 9 Will. 26. the Mods of the 
Aſt of Parliament conſtantly run, to the Barſhal of the King's 
Bench, 02 (Warden of the Fleet. Beſides he obſerved that this 
Ockeſt could at moſt make the Commitment only erroneous, 
and not vold; and it is a known Rule, that notwithſtanding a 
Commitment be erroneous, the Gaoler ſhall be anſwerable, if the 
Puſoner eſcapes. And fo2 this Purpoſe he cited 5 Mod. 19. Salk. 
272, and 348. and Carth. 148. The Court declared, as this Mat- 
ter boze a good deal of Debate in the Common Pleas, it 
might be p2oper to be farther conſidered of, But Judge Page 
ſaid, accozding to his pꝛeſent Thoughts, neither of theſe Ex⸗ 
ceptions would p2evatl. To the firſt he laid, the Act of the 
Tudge is the Aﬀ of the Court; and he thought the Habeas Cor- 
pus {tſelf gtves the Court a Jurisdi#ton. Ik there had been 
no Habeas Corpus, 02 if the Habeas Corpus had been vold, he ſald 
it might have been otherwiſe; but he thought ft could not be 
incumbent upon the Plaintiff to ſet out the Cauſe dependin 

tn the Court of Common Pleas againſt the Weta becauſe 
a was a Matter not within hts P2tivity. Þe ſaid ltkewile, 
that all the Pꝛecedents that he ever ſaw, were in this Fom ; 
and therefoze he thought the Declaration good, notwithſtanding 
this Exception. To the ſecond he ſaid, that in general there 
might be good Reaſon fo2 there being that Difference between 
the Fozm of the Commitments to the one Pziſon and to the 
other. He ſaid he has okten heard it ſaid in this Court, that 


the Marſhal of the King's ench has no particular Balten which 


he is confined to keep his Piiſoners in; and Lozd Holt declared 
once, that it extended to the Faſt Indies. The Marſhal is bound 
to attend upon and follow the Ring's Bench wherever it ſits; 
and to his Perſon the Puſoners are always committed. But 
the Pꝛiſon of the Flect is local and confined to a certain Place. 
Go he ſatd there was no Doubt to be made, but if the 


ommitment is to the P2ifon of the Fleet, and the CUlarden 


is removed from his Office, the Puſoner muſt be turned over 
to the CUlarden's Succeſſo2; befoze he is anſwerable with any 
Eſcape. That ſhews that the Perſon of the Marden is _- 
poſed to have the Cuſtody of the Puſoners, and not the Malls 
of the Piiſon; fo which he thought that the Commitment to 
the (Uarden was good in Point of Fozm. But if it was not, 
it was at moſt erroneous only, and not void; fo2 which Reaſon, 
notwithſtanding this Exception, the Gaoler muſt be anſwerable 
fo2 this Eſcape. Judge Probin Declared himſelf to be of the ſame 
Dpinton. But Judge Lee did not ſpeak to theſe Points at p2e- 


(cut; becauſe it was agreed that they were to be argued again. 


The 


8 
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The King and Jordan. 


When a Per- HE Defendant having been bzought up by Habeas Corpus, it 
—.— appeared upon the Return, that he was committed upon 
eee an Indicment of Foxgery, which was to be kried tn the Coun- 
fer tche Court try this nert Aſlizes. M2. Kettleby moved in Behalf of him, 
will only re- that he might be turned over to the King's Bench Piſon upon 
mand him. an Inkozmation granted agatnſt him by this Court, Irin. 
5s Geo. 2. The Court, upon Inquiry of their Dfficer, lald, that 
he had appearcd and pleaded to that Infozmation; lo that they 
had nothing to do with him till Convtiion upon it; fo2 which 

Reaſon they ozdered him to be remanded, 


Leehill and Sir Thomas Reynolds, 


R. Hollins came now to ſhemw Cauſe, and ſaid, that the 
Plaintiff had been under a Neceſſity of bztngtng continu- 
ally Adions againſt the Oetenvant fo2 the Arrears of this 
Annuity ; that ſome of the Arrears recovered by thoſe Acktons 
and the Coſts _ them were not paid to this Day; and there- 
foze be (ſubmitted it, that the Court would — this Rule, 
unleſs the Defendant would agree to yo into Court the Ar- 
rears and Coſts upon thoſe Aittons, as well as what was due 
upon this. Foz he ſaid, when a Man comes kfoz Equity, he 
(hall do Equity. M1. Feild on the wher Side (atd, that he 
bad no 2 to conſent to ſuch Terms as theſe; and 
therefo2e deſired a little Time to talk with his Client. Che 

ourt ſatd, they would not make this Rule abſolute, unleſs 
he would conſent to theſe Terms; acco2dingly diſcharged it, 
unleſs he ſhould conſent by to Mozrow, Vide poſtea. 


| | ( 
; Herne and Buſhel. 


Vide ante 


| vide ante MI Strange came now to ſhew Cauſe, and ſald he had the 
1 133 Noceenings in his Hand in a late Caſe, which 1 
juſtified the Proceedings in the pzeſent one. It was the Caſe 
| of Thomſon and Lyon, Eaſt. 4 Geo. 2. There this very Attomey 
M:. Glover, who made the Affidavit which the pzeſent Rule to 
| ew Cauſe was made upon, made an Aﬀidavit in that Caſe, 
U that an Acton was brought in the Marſhalſea fo: Goods ſold 
1 and delivered, to which the Defendant pleaded Non Aſſumpfit; 
that ſhe gave in Evidence her Coverture upon that JIlca, but 
that the Jury were of Opinton againſt her, and found a Gerdick 
ko; the Plaintiff, that after this ſhe bxought a CUrit of Erro? 
in this Court, and aſligned the general Errozs, but the Judg⸗ 
ment was affirmed; and that notwithſtanding all this ſhe bzougyt 
a CUrit of Crro2 quod coram vobis, wherein the aſſigned the ſame 
Fee in Fat, which ſhe had inſiſted upon fo2 Evidence at 
the Trial, and was found agatuſt her. pon this Atfdavit the 
Court made a Rule to ſhew Caute, why the —— 
4 yl 


—— — 
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Err02s ſhould not be ſet aſide; but afterwards the ſame Term, 
on M2. Strange g own Motion the Court diſcharged it. 7. 
Parker Defired Time to look into this Caſe, accoꝛdingly the 
Rule was enlarged till Monday. Vide Poſtea. 


Anonymus. 


The Court thought that there was no Weight in this Excep⸗ 
tion; acco2dingly granted the Superſedeas. 


Hoskins and Squire. 


N Rule to ſhew Cauſe why Judgment ſhould not be arrefed, congrudtion 
by Reaſon of the P2oceedings being in Latin, whereas it on the Sta- 
was objecked, they ought to have been in Engliſh, by the Statute wie 9 
of 5 Geo. 2. 27. Mi. Draper ſubmitted it that the P2oceedings ;c..;re, chat 
were very regular. The Oeclaratton he ſaid was of Eaſter Term Law Pro- 
laſt, which was befoze the Ack took Place. After the ac took ceedings 
lace, the Defendant put in his own Plea fn Latin, and all the ns whey 
20ceedings followed that; which he appzehended was very 88 
ood that they ſhould do ſo. Accozdingly the Rule was dil⸗ 
charged. 
NB. The Damages laid in the Declaration were 10 l. thoſe 
found by the Ucrdti only 7 1. 2s. but upon this Point the Court 
gave no Dptnton, Vide Poſtea. : 1 1 :1 


The King and Cotton. 


M* Hayward now moved this Matter again. The Statute vide ante 

of 18 Eliz. 3. he obſerved, requires that the Juſtices, upon *4*': 

Examinatton of the Circumſtances of the Caſe, ſhall make (uch 

©O2der therein, as in their Diſcretion they ſhall think fit. A due 

Cramination, he appzehended, could not be made, but on hear⸗ 

ing the Parties on both Sides. Foz which Reaſon, even from 

the Wozds of the At of Parlfament, be conceived, a Sum⸗ 

mons was neceſſary. But the Reſolutions, that have been in 

this Court, he thought had made it ſo very cleatly, In the 
Vor. II. Xx x Caſe 


—_— 


Term. Paſch. 6 Geo. II. 1733. 


: 
1 


2 owes. — — K 1 „ „ 
3 — ———— 


rere 2 


Caſe of The King and Gregg, Mic. 13. of the late Ging, and in 
that of The King and Holland, Trin. 5 Geo. 2. he did agree that 
the Court were of Opinton, that a Summons need not appear 
upon the Face of the Dyer. But accovjding to the Nate that 
he had taken of thoſe Caſes, the Court declared that ik there 
was no Summons you may complain. And in the Caſe of The 
King and Allington, and The King and Squire, Hill. 12 Geo. 1. ag he 
took it, the Court did grant an Inkozmatton foz2 the Juſtice's 
hot ſummoning the Party. Judge Lee ſaid, that in thoſe Cales 
of The King and Gregg, and The King and Holland, he did not te- 
member that ſuch Thing was ſaid; and as to the two laſt Caſes, 
he took it, that what the Court founded themſelves upon there, 
was, that the Juſtices had returned that they had ſummoned i 

E 

0 


arty, whereas in Fat they had not; fo that it was fo; the fa 
eturn. However in t _ Caſe the Court made a Rule 


(ew Cauſe why the Infozmation ſhould not go. Vide Poſte. 


Herne and Buſhel. 


HIS Matter coming on again, Mz. Parker fatd He did agree 
5 i that in the Caſe that was laſt cite a Crit of Erro: quod 
coram vobis Was bzought after Affirmance of a Judgment u 
a CUrit of Erroz, But in that Tale no OlzeXtoli was taken 
that it would not lie; and therefoze that Pꝛecedent could not be 
of a great deal of Weight. But jn the Caſe of Lamben and 
St. John, Hil. 12 Geo. 1. it was erpꝛeny determined on his Mo- 
tion, that a Crit of Erroz quod coram vobis would not lie after 
Amr mance of a Judgment of this Court in the CANE 
Chamber; yet theve a Remittitur 18 entered of Recoad, as toon 
as the Judgment is affirmed, and Execution is awarded in this 
Court. And the ſame Point be ſaid is held in 2 Lev. 38. 3 Keb. 28. 
0). 9 argued on the other Side, and ſaid, that beſides the 
that he had cited on the kozmer Motion, the ſame 


zecede 
Þoin appears in Salk. 337. Sho. 349. Vel. 11). 1 Rol. Ab. ygss. 
e did ke that in Rol. Ab. it is ſuid, that a /CUrit of Erth 
quod coram vobis wtll lie in Hibernia; but it appears hy the Cale 


itlelk, that thoſe laſt (Ulozds muſt be a Miſtake; and this 1s 
mave moze plain by the Caſe in Yelv. where:the Cate in Rol. Ab. 
gs repoztod at large. Judge Lee-ſatd, that he thaught the ma- 
tertal Point to be conſidered was, what Erro2 in Fait the Party 
intended to aſſign; fo2 theſe Writs of Erro2 quod coram vobis, are 
not de jure; and it ts in the B2eaſt af the Court, whether it ſhall. 
be a Superſedeas to Etetution. And ſo He ſatd this Point ap⸗ 
cars in 1 Mod. 285. 1 Ven. 208. in the Caſe of Waller and Sto- 
oe, Carth. 369. and in that of Butler and Luſitanoe, Judge Page 
and 8 Probyn Declared too, that they were of the ſame O⸗ 
pinton. Upon which 7. Strange ſuld, that then the Rule £02 
aking out Exetution was applied fo2 too ſoan; fo2 at pzeſent 
they had not aligned their Errozs, and they did. not know, what 
\Err0zs were intended to be affigned. Court then ſaid, 


that they would not (uffer this CUirtt of Trro2 to ſtay the Execu⸗ 
tion; accodingly the Kale was made abſolute. 


I | Court 


rr 
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Court and Gilbert. 


Rule had been 5 de upon Churcher, the Plaintiff's At- When « Ci 
toznep, to Er auſe why he ſhould not deliver back _ intruſts 
Counter- 5 Leale, allow! the Plaintiff had delivered ws ec. 


Um, in oper to bung an Aſtlon of Cone againſt the De- ng ine ar. 
fendant. 


Strange Kor a 0 . Taule, akid 92 at torney hap- 
the Attoznev/hab £ ſome hang Dee by © n unapoidable Ac. pens to lots 
canes; 81 t the Plainti ins not 92 it Remedy; 1 i by _ 
migh baing a Bill of quety agatnlt the Detendant. to far the Court 
wa Al: of wp, * t i ite was not ſuch Levi, and what vt grant un 
Lcaſc was. at b agree that the Attoznep ought Aachment 


40 be at t off Able It er ut yet 
Yo is of Oi Ce it. 


Ss the Br againſt him. 
ſubmicted it, the Court 


dances 0 807 ee ould 
me en, n oh 10 him by an Attachment. udge 
Page dene Fo jed the Court of Exchequer Vid 


oY WF 10 17 en ate *. Attozney. _ Mad his 

1;YJC Carevin incoin's 
10 5 2 n W f 0 Ei. to p20- 
e 
oe of bu pie faz t AU Arca dingly the Court 


Bailey and Colebourn. 


MP moved now-£02 Judgment, Pe ſaid the Court of vie «nt 
Common Pleas — ad ſeveral Caſes on this Ack ok 
Parliament .greatly d ared foze them, and at laſt they 1 = 
nimouſly re [ved that t la tiff's Cauſe of Aﬀton ſhojt 

Pit ieee d aAnid in;his Declaration; 1 


ingly thep en;this:I dgment in four Caſes that 175 5 een 
befcze them; 1 he oped;4his; Court would be- of the ajne 
a phe Declare That. ep hought this Larter 

which deſer ef f © pin to, when the, ure was ful unge 


Page ſaid his pzeſc injon was, that the nent o 

to de arreſted. 918 Ac of 0, that de A be a ugh yot = 
to that made in 12 Geo. 1. and by that Statute the Plaintiff's 
Caule of Afton is conſineted what de Maſi make Aﬀidavit of 
befo2e the Arreſt. This he thought ought to be the Rule in the 


nt, Cale. as the Fa; 1797 Shot the We held we 
1900 650 Vail, aud me 105 aſt mige ouch 
157 on to 11 
Judge Pre l and Jung 2 heft Es 
to be, that the Zum Kae a coll 
üdered the Pla * FE 
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ther there was ſuch Affidavit, 02 not. Accozdingly this Matter 
ſtood over. Vide Poſtea. | 


| Burden and Tomlyn. 


Vide ante Me — n came now and ſald he did agree that he had not 
_ given Notice; but as the Circumſtances of this Caſe were, 
e apprehended Notice was not neceſſary. He ſatd he had in 
is Hand a Rule that was made in Mich. Term laſt, whereby the 
Court o2dered that Judgment ſhould be entered fo? the Plain. 


uff. De had another Rule in his Wand made laſt Term, which 


he agreed was upon his Motion, whereby the Court made a 
a Rule to ſhew Cauſe, why the Judgment ſhouſd not be perfet- 
ed by filling up the Blanks in it, which were left fo? inferting 
the Coſts, And a third Rule, he ſald, he had in 5 Hand, where. 
2 the Court ozdered hot the ſecond Rule ſhould be diſcharged, 
heſe be ſald were all the Rules that had been made in this 
Cauſe. And as there was a Rule that Judgment ſhould be 
entred, he appzehended he was now intitled to move fo2 ano- 
ther to ſhew Cauſe, why it is not entred. In that manner he 
agreed he ought to have moved fo2 his ſecond Rule, and not 
in the Manner he did. Foz which Reaſon the Rule that was 
made at that Time was an impꝛoper Rule; and conſequently the 
Diſcharging an impꝛoper Rule could not pzevent him now from 
moving 2 a proper one. The Court declared that they would 
make no Rule without Notice; and Judge Probyn ſaid he believed, 
if Notice ſhould be given, the giving it would be tneffeitual. 


Anonymus. 


Where * M* Kettleby moved upon the Petition of Mary Reedwilſon, 
King'sBench which was verified by Affidavit, ſetting fozth, that ſhe was 
admitted to ſue in forma Pauperis, to pzoſecute Cox and Charleſ- 


lets a Fine 


upon a Per- worth, and that they were each of them fined 5o Pounds; where- 
ſon, in what pon ſhe p2ayed, that ſhe might have Part of theſe Fines. 
Mannerthey Aktodingip the Court made a Rule, that ſhe ſhould have a 


may dire® third Part of them; and ſatd that the Baby Seal gave them 


— be 44. no Power to diſpoſe of any greater Share of them. 


tributed. 


How far the The King and Purſehouſe. 


Court will 
not grant an 


Information FYN Rule to ſhew Cauſe, why an Inkozmation in the Nature 


in Nature of © ot a Quo Warranto ſhould not de granted againſt the De- 
— kendants, fo; py the Office of Burgeſſes in the Town of 
alſham. Mz. Verney ſatd that the CR that had been made 


Officer of W 
— Waere come of them, was, that they had been ſwozn into their 


tion, not. ffice by one who was Mapoz de facto only, and not de jure. 


wichtanding He ſald be did agree, that a Payo2 de facto cannot hold cozpo2ate 
ve hu . Aftemblies to fill up Ulacanctes; but as to collateral As, ſuch 


i N as (wearing in Dfficers and the line, he 441 — 
. Age 
ge rage ag 10 


+ ap de No Pietence to (ap but what he does is lega 
o . 1 | 
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to this Diſtinckton; but becauſe there were other Objecktons a: 
gainſt theſe Officers, the Court made the Rule abſolute. 


The King againſt The Mayor and the reſt of the Corpora- 


tion of Eſham. 


Mandamus had been granted by the Court againft the Defen: Vide ante. 
dants, requiring them to go to an Eleftton of capital Bur- 23% 


geſſes. They made no Return to it in due Time; and there- 
upon a Side-bar Rule had been obtained, requtring them to 
make one. Jo Obedience had been patd to that Rule; and 
thereupon a Rule was obtained to ſhew Cauſe why an Attach- 
ment ſhould not go againſt them. The Mayo? and four of the 
Capital Burgeſſes had been ſerved with this Rule, and now 
their Time was come fo? chewing Cauſe. Mz. Willes was Coun- 
lel with thele five Perſons, and ſubmitted it, that this Rulc 
ſhould be diſcharged, by Reaſon that no Affidavit was zoduced 
of Service of the Writ of Mandamus at the Time the Sidebar 
Rule was obtained; at leaſt he ſald he hoped it ſhould be en- 
larged, till all the reſt of the Members of the Fene Neul 
were ſerved with this Rule fo2 ſhewing Cauſe why there ſhould 
not be an Attachment, as well as theſe five. Mz. Strange was 
of Counſel of the other Side, and ſald that he had an Atfidavit 
in bis Hand, of Service of this TUrit of Mandamus upon theſe 
five Members; and it is not uſual to pzoduce ſuch Aﬀidavit at 
the Ttme theſe Side-bar Rules are moved foz, oz even when 
ſuch Rule is moved fo? in Court; it is always thought to be 
enough that the Affidavit is — when called fo, at the 
Cime fo2 ſhewing Cauſe why there ſhould not go an Attachment. 
And as to the Rule fo? 9 Cauſe fo2 the Attachment being 
now deſired to be made abſoſute upon an Affidavit of Service 
of the Rule to return the TWUrit upon theſe five Members, he 
ſaid it was very juſt and reaſonable. Foz the Pꝛelence of theſe 
five Members ts — 02der ta hold a cozpozate Aſſembly; 
the reſt of the Co2po0zate Body did meet in Purſuance of the Man- 
damus, and were deürous to have obey't it; but fo2 want of the 
others attending, nothing was oz could be done. The Court 
in general agreed, that where a Mandamus fg ſerved upon all the 
erſons to whom it is direcked, and where an Attachment is de- 
red againſt all the Perſons to whom the Mandamus fs diteſked, 
it is enough to P20 uce an Aﬀedavit of Service of the Manda- 
mus, at the Time to2 ſhewing Cauſe upon the Attachment; net- 
ther is the Affidavit even then neceſſary to be pzoduced unleſs the 
other Side calls fo? it. But in the pzeſent Caſe, where it ap- 
cars that the Mandamus is only ſerved upon ſomè of the Hem. 
ers, and an Attachment ts only Deſired agatnſt theſe in parti. 
ctilar, Judge Lee declared that he thounht theſe particular 
embers ought to have an Oppoztuntey of anſwertng this Af- 
davit of the ſpectal Service of the Mandamvs on them tn par- 
ticular. Accozdingly the Rule was enlarged a few Days foz 
this Pur pole. 


Vol. II. > IP Charleton 
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Charleton and Bancroft. 
How far the 


- fr M* Agar hat obtained a Rule a few Davs ago, that the 
upon a Per- Plaintiff fn Error ſhould nonp2os a Crit of Erroz in 
ſon to nen- JIarltament at his own Erpence, which be had brought upon a 
pros his Writ Judgement of this Court againſt hiv own Agreement. M2. Ab- 
of Error ar ney Now moved, that the Court would ſet aſide an Exkcutton, 
38 which the fe in the Ouginal Aﬀton had made after thts 
Reads of rit of Trro2 was brought, and befoze the other Rule was ob- 
his having famed, And accowminglp the Court made a Rule to ſhew 
brought it Cauſe. Vide poſtca. | 


conimary 10 
his own A- 


— 8 The King and Jeffe. 


How fur « IN an Tnditment of Barretry againſt the Defendant, M.. 
Perlon way 1 Strange moved, that the Trial might be put off faz a tew 
change "is Daye, which the Ockendant had gtven Notice of kor the Stt- 
880 boat kings after Term, by Reaſon that the Pꝛolccutoz had fo2 
the Leave of (OMe Reaſons changed his Attozney, and at pꝛeſent was not 
the Court. Able to get the Papers relating to this Cauſe out of the 
Dands of his fozmer Attozney. Judge Page ſald, that a Man 
cannot change his Attomey bur by Rule of Court. My. Strange 
agreed he could not in Civil Aﬀtons,; but in Indtctments he 
ſaid he might. However, as there was no ill P2atice aſſigned 
inthe Attozney as a Reaſon fo? his being changed, rhe Court 


refuſed the Motion. 


The City of London and Sir Fiſher Tenſh. 


The Cer- 1 an Aﬀton of Covenant the Plaintiſſs declared, that in 
rainty which 1 Purſuance of the Statute made 5 & 6 W. & NI. 10. (5). they 
22 pour a Licence by Indenture to Str Thomas Garrard and 
in an Action Dir Fiſher Tenſh, fo} creiting Lights within the City, during a 
of Covenant. certain Term not vet etpired; and that in Conſideration 
thereof Sit Thomas Garrard and the Defendant covenated that 
they oz their Aſſigns would pay to the Platnt'ffs the Sum 
of 4ool. every Pear at the Feaſf of St Michael. The Plafn- 
tiffs alledged, that Str Thomas Garrard died on ſuch a Day, and 
that ſince his Occeaſe there was the Sum of 8001. due fo? two 
Pears de redditu prædicto at the Feaſt of St. Michael laſt al 
whicy (aid Sum of Sol. he ought to have pald at that Day, 
but did not, to the Plaintiffs Damage, &c. The Defendants 
by their Plca demand Oyer of the Indenture, and then demur 
ſpecially, and ſhew fo2 Cauſe firſt, that the Plaintiffs have 
not alledged, that neither the Defcudant 102 his Aſſigns 
did pay this Money at the Day ; (ſecondly, that the Platntiffs 
alledge that 8001. was due de redditu prædicto, whereas this 1s 
no Rent ; Thirdly, That the Co2ds of the Declaration are, 
Which ſaid Sum of So l. the Defendant ought to have paid at that 


Day, whereas 4001. only was the yearly Payment, and hy 
I | $ 


„ 
8 
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fo2e 4001. only could be ſatd to be due at that Dav. Jn Sup- 
po2t of the firſt of theſe Objetons he cited 3 Cro. 348. Salk. 139. 
5 Mod. 133. And in 1 of the lecond, he cited Browning's 
Caſe in Plow. 131. He ſaid farther, that the Indenture ſet fo2th 
in the Declaration varted in many reſpets from the Tndenture 
ſet foꝛth upon Oyer; and as thoſe Clartances might have been 
taken Advantage of at the Trial upon Non eſt fatum, he ſub- 
mitted it, they might be taken advantage of equally upon a 
Demurrer, though they are not ſpecially aſſigned ko Cauſe of 
it. The Common Secerjcant was of the other Side, and de⸗ 
ſired a Day to anſwer theſe Exceptions, which acco2dingly the 
Court gave him. Vide poſtea. 


Jury and Goodwright. 


[I PON a CUrit of Erroz on a Judgment in the Common How fur a 
Dieas, Mz. Parker was offering to take an Exception to berſon may 
reverſe the Judgment, but Pz. Fazakerly on the other Side de loved to 


- objefted that the Defendant in Erro2 had delivered all the * oe this 


aper Book, 


Paper Books, and therefoze ſubmitted it, that the Plaintiff at the Time 
in Erro2 was not intiticd ro be heard; accozdingly pzayed that de Cavſo 
the Judgment might be affirmed. M2. Parker upon that offer - come on, or 
ch now to pay fo them. Che Maſter inkozmed the Court, . 

that the P2zalice of the Court of Common Pleas was to al- 

low the Party to pay fo2 them in Court as the Counſel is 

beginning to argue any Matter in the Paper; but tn thts 

Court the Pꝛadice is othetwilſe. Accozdingly the Court di⸗ 

rcitly affirmed the Judgment. 


Hughes and Winter. 


N an Adion fo) Tozds the JIlatntiff declared, that Wil. How far 

lam Jennings made his CUil! in Cattting bearing Date on ſuch Words hall 
a Day, and that Anne Bolen, Anna Bolen and the Plaintiff be aten 
were the thiee (ſubſcribing Witneſſes, which CUiII they p2oveD bie, not- 
in the ]- = ative Court; and in diſcourüng concerning the wichRandiog 
ſaid Mill, the © efendant ſpoke certain ſcandalous — — of the Uncer- 
the Platntiff, which were ſet fozth in the firſt and ſecond gms 
and in the third Count the Plaintiff declared, that the Deken. pern 
dant ſpoke the Ulozds following ; They, meaning the Platntiff „hom the 
and Anne Bolen and Anna Bolen, or ſome of them forged the Will; Words were 
and they are perjured, and I'll prove them ſo. To the two firſt of ſpoken of. 
theſe Counts tye Defendant pleaded Not Sunne and to this 
laſt demurred. M2, Kettleby now arguedin Suppozt of the De⸗ 
murrer, and faiv, that he apprehended the Ciozds were not 
Acktonablc, 1 — that it was uncertain, — ok the thzee 
Ierſons the (Uo2ds were ſpoken ok. But the Court was of 

pinion, that the firſt Wiozds were only introdutive to the ſe- 
cond, and that the ſecond contained a poſitive Charge of Perzur 
agatnſt them all. Accozdingly gave Judgment boz the Platnttft. 


ount; tainty indiſ- 
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Osborn and Oyle. 


Conſtruttion EX a Crit of Erroz upon a Judgment in the Common 
Pleas, the Declaration was of Michaelmas faſt, and the Da. 


on the Sta- 


ruto of mages latd in it 251. Judgment by Oefault ; and on the Writ 


5Geo.2 of Jnquity but 91. 1554. amoges given; yet the Pꝛoceedings 


es, that werk lin Engliſh. hr. © ſubmitted it, that they ought to 

Law Pro- have been th Latin, accozding to the Reſolutton which the Com- 

ceedingshall mon Pleas have been of in ſtke Cafes. Foz which Reaſon the 

bein Engl. Court 02dered this Matter to ſtand over, till the Court was 
full. Vide poſtca. 


Ruſſel and Pindel againſt Stephens. 


When a per- 12 an Aﬀfon upon a Batl-Bond the Dekendant pꝛaped Oyer 
un i» taken L of the Bond and Condttion; then by big Plea let koꝛth the 
upon an *- Skatute of 23 H. 6. and averred, that the Bond was given d 
out of the DIM ko; Eaſe and Favaur of one Joſhua Draper, 02 to be dif 
Courtof Charged from his * r he Plaintiſis by their Re- 
3 plicatton ſet fozth, that an Attachment iſſued out of Chancery 
— 2 one Joſhua Draper inn a certain Suit there at the Inſtance 
upon it, how Ut d * Perſon, that thereupon the ſald Joſhua Draper wag 
berech Bal. atreſted, and fo2 bis Dellverance the pzeſent Bond was given; 
Bond ſhall abſque hoc, that it wag given ko; Eate and Favour of the (ald 
3 Joſhua Draper, 02 to be Diſcharged from his Jmpaſonmeat. 
ec e hot. Co this Replication there was a Demurrer, and the Caules 
lpcctally ſhewn, that the Craverle contains Matter uncertain 
und untraverſable, and that the Plaintiffs have not ſufficiently 
averred their Traverſe. Pꝛ. Filmer now argued in Suppozt of 
(he Demurrer; and ſaid, that though the Concluſion of the 
*DOclendant's Plea was in the Wo2ds of the Platntiffs Tra- 
verſe ; pet it contatned in it double Matter and was uncertati; 
and thercfoze the Jſſue oughe to Have been joined in ſuch a 
Manner as that the Traverſe ſhould have been of ſuch Mat- 
ter only, as ſhould have made it ſingle, and likewiſe certain. 
De ſubmitted it farther, that the Traverſe was not ſuffictently 
averred; fo? it is in the ſingular Number & hoc paratus eſt veriti- 
care, whereas it ought to have been in the Plural, by Reaſon 
thor there was twp Perſous joint Plaintiſts; ſo fo2 the lame 
Reaſon the Beginning of the Replication was bad {1kewlle, 
fo2 it is ab actione ſua præcludi non debet. Fo which Pur pole he 
cited the Cale in Luut. 1529, and the Caſe of The Queen and Ingram, 
Trin. 11 Anne. There two were indicked fo2 an aſlault and Bat⸗ 
tery ; in arreſt of Judgment it was moved, that the Indickment 
was uncertatn, tt being inſultum fecit & verberaver*. The Court 
held they tould give Judgment koz the Batterp, by Kralon of 
the Cod verberaver“; but Loz2d Macclesfield agreed it was bad 
fo2 the Aſſault. De obſerved farther the Bond ſet out upon 
the Oyer varied from that ſet out in the Oeclaration ; fo2 in the 
cclaration it is alledged, that the Oefendant was bound by 
the Name of George Stephens, Mercator in Holbourn in Com' Mid'; 

I 


whereas 


— r 
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whereas upon the Oyer, the CUlozdg in Com' Mid' are omitted. 
But beſides theſe Exceptions, which went to the Fozm only of 
the P2oceedings, he ſubmitted it, that the Bond was void, as 
being againſt the Statute of 23 H. 6. fo2 as he appzehended, no 
luch Bond could be taken upon an Attachment; and fo2 this 
lurpole cited 3 Leon. 208. 2 An. 122. and the Caſe of Beel and 
Watford, Mich. 4 Geo. 1. in the Court of Common Pleas. There 
Mugg was taken upon an Attachment, wherein was the very 
ſame Fo2m of Tioꝛds as in the p2cſent one, to anſwer ſuch Mat- 
ters as ſhould be objected againſt him; a Bail - bond given upon that, 
and the Court held it ro be votd. M2. Agar on the other Side 
cited Dy. 364 Salk. 608. to ſhew that the Bond was legal. And 
Judge Page (aſd he remembzed tn the Erchequer a Man was held 
to be batlable upon it, However as this Cauſe was too ſpectal 
fo2 the laſt Paper-Day, it ſtood over. 


Anonymus, 


R. Abney moved fo2 an Infozmation againſt My. Ekyns, How far « 

Reito2 of the Pariſh Church of Waiton, and agatnſt 832, Parſon is not 
Bonner, Curate of the ſame Church 1 to give Mz. obliged to 
Dormer Copies of certain Parts of a Regiſter belonging to — rag 
that Pariſh, and likewiſe fo? refuſing to give him a Certificate Regiſter. 
of certain Perſons of the Family of the Dormers being bozn in 
that Pariſh. De ſatd that an Cjefment was depending in this 
Court at the Time this Refuſal was made, and ſtill continues 
to be ſo, between Pz. Dormer and M2. Parkerſon and his Wife, 
concerning certain Lands which the Plaintiff claims as Heir 
Male of the Dormer Family. Several of that Family were 
bon in the Pariſh of Waiton; and fo2 this Reaſon it was ne- 
ceſſarv to have Coptes of ſeveral Parts of the N and 
llkewiſe a Certificate of the Birth of many in that Family. 
Accozdingly M2. Dormer made his Application to the Reio2 and 
Curate of this Pariſh fo2 this runs offered to pay 
him fo2 them; but they refuſed letting him have them; and 
the only Reaſon which they gave fo2 this Refuſal was, = 
My. Parkerſon and his fte were the Delendants, and they 
would do nothing to their P2ejudice. Of this Fat he ſaid he 
had an Affidavit; and fo2 ſuch an ertraozdinary Dental of Ju- 
ſtice, he hoped the Court would grant an Inkozmatlon. The 
Court ſatd, you have a Right to inſpec the publick Books of 
the Pariſh; but cannot oblige the Reito2 oz Curate to make you 
out either Copies of thoſe Books, oz a Certificate; fo2 which 


Reaſon they could not grant the Motion. Apon this he _ 
e e 


his Motion, and deſired a Rule to inſpct thoſe Books, 
Court ſaid, Motious to inſpeit the publick Books of Cozpo2a- 
tions they gram without an Affidavit ; but in Mottons to in⸗ 
(pet the publick Books of a Patiſh, an Afﬀedavit is always re- 
quiſite, By ſuch Affidavit they ſaid too, it muſt be ſwozn, that 
the Coptes of them are neceſſary to be pzoduced in Evidence at 
a Trial of a Cauſe depending, and likewiſe that the Inſpecklon 
of thoſe Books to take Copics has been demanded and refuſed, 
J2ow in the pꝛeſent Caſe, the firſt Part was ſwozn to; but not 
Vor. II. L277 the 
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the latter; foz which Reaſon the Court refuſcd to make any 
Rule at peſent. | | 


— 


Pit and Still, 


How far the O* Motion to amend a Judgment entered Mich. 5 Geo. 2. 
Court 1 1 upon a Warrant of Attoznep, it was ald, the Judgment 
1% %% was entered up, Idco conſideratum eſt quod Joannes Pit, whereas 


deriy e bis Chuſttan Mame was William. The Counſel obſerved that 


ue men 
bat = the Declaration was right, and ſo was the Vill upon the Flle. 


mended, Judge Probyn ſatd that Judgments are never amended but in 


the (ame Term which they are entered up of; but tn Oeclara— 
tions and all other Matters, he agreed the Rule was otherwile. 
Accozbingly the Motion was refuſed, 


Anonymus, 


er they A Reſiduary Legatee libel'd in the Court of Arches agatuſ 

5 * yd two Erccutoz2s fo? his diſtributive Share in the Effeits of 
ſatical the Tefſtatoz, The Defendants each of them appeared ſeparate- 
Court, in or- Ip, and gave in ſeparate Inventozies. Motwithſtanding thts the 


derio here Judge Of the Eccleſiaſtical Court ſentenced one of the Defen- 


= \ moan dants to pay to = hy moze than ever came to his Pands 
d c according to the Inventozy. Upon this, this Defendant put in 
Courts of A ®Uggeſtton, in oder fo? a] =p and thereby farther 
Common alledged that a Note which he had charged bimſelf with in the 
Law qr ang Jnventozy was given by him ro the Ceſfator (o long ago as 
bse, bat 1923, And thereby was barred op the Statute of Limications. 
will leave Mz. Wynne now moved that a Prohibition might be granted htm; 
the Party to he (AID it was a known Rule, that in Reſpen of a Legatce, the 
his Remedy one Executoz (hall anſucr no farther than Aſſets come to his 
by way of Hands; though perhaps in Reſpe of Creditozs he may be 
pea" anſwerable poſtiblp even fo2 what comes to the Dandg of hum 
who ts Co-crecutoz with him. If this be ſo, te ſatd, the Sen- 
tence againſt the pꝛeſent Detendant was manifeſtly unjuſt. It 
was a known Rule too, he obſerved, that the making a Debto 
Erccutoz, was a Diſcharge of the Debt; if the Ecclcliaflica 
Court will not allow ſuch Otſcharge, he ſubmitted it, that was 
a ſufficient Cauſe foz a Piohlbition. Like the Caſe of their 
not allowing a Releaſe to be p2oved by one Uitneſs, oz of 
their allowing that to be Evidence, which is not Evidence by 
Law. Judge Probyn agreed the two Inſtances put; but he with 
the reſt of the Court was of 12 that the pꝛeſent Matter 
was Matter of Account only; the (ptritual Judge was p2oper 
to determine, whether this Defendant ought to be charged with 
the Note, o whatever other Matter he eught to be charged 
with. Foz which Reaſon the pzcſent Motion was refuſed, and 
the Party left to his Remedy by way of Appeal. 


4 ; Turner 


— em 
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Turner and Moreton. 


HIS was a Declaration of Mich. Term laff, wherein the Construction 
Damages were laid to 20 Pounds, but the finding of the — A 
Jury under 10 Pounds, The Proceedings were all 1m Engliſh. ieh . 
Mz. Kettleby objected, that they ought to have been in Latin; and quires that 
fo2 this Cauſe moved in Arrcſt of Judgment. Þe did agree, Lew Pro- 
that moſt of the Exceptions, that had been taken of this Sozt, — 
had been the other way; but as the Court had not pet come to begun. 
a Kelolutton concerning what Conſtrudton the Statute of ; 
Geo. 2. Olight to recetve, he ſubmitted it, the Court would make 
a Rule to ſhew Cauſe, which acco2dingly they did. Vide Poſtea. 


The King and Criſp. 


T HE Defendant having been brought up by Habeas Corpus, When « Per- 

it appeared upon the Return, that he was committed to don » com 

the County Gaol of Surrey, fo2 Robbery upon the Highway ; Felony, how 

and now P;. Burner took (everal Ercepttons to the Commit: fer che Court 

ment. The Commitment he ſald was by M2. Nichols, a Juſtice will bail bim 
of Peace; but it ts not ſet fozth in the Commitment that he —— 

was a Juſtice of Peace foz the County of Surrey, and therefoze — 

his Authozity fs not ſhewn, which he had to commit to the Gaol gent. 

of that County. Foz this Purpoſe he cited 2 Inſt. 52. Þis ſe⸗ 

cond Crception gas, that it does not appear by the Commit: 

ment, that the Huſoner was ever b2zought befoze the Tufkice; 

ſo that he might have made out his Commitment tn his Abſence, 

and this, he tubmitted it, was againſt the Intention of «+ Dta- 

tute of 1 & 2 FP. & M. 13. (4) Thirdly, he objefFed, that the 

Time 1s nut ſet fozth, when the Robbery was committed, which 

it 01:14hrt to have been, as appears by Rol. Rep. 192, 218. In the 

laſt Place he objeed, that the Place was not ſet kozth, where 

the Kobbery was committed, which ought to have been; becauſe 

if it was ſuppoſed to be committed in Middleſex, the Ptſoner 

would be intitled to take his Trial at the Old Bailey; which 

would be footer over than any Trial can be at the Aſſiſes, 

And this, he lubmitted it, was within the Jntention of the 

Habeis Corpus Ack in Kfng Charles the Second's Time. Þe 

laid farther, that he had ſeveral Afﬀidavits, containing very 

ſlrong Circumſtances, to ſhew that the Puſoner did not commit 

the Fai; to2 which Reaſons he hoped he ſhould be diſcharged, oz 

at lcaſt be bailed. Accozdingly the Court made a Rule to ſew 

Cauſe, whv he ſhould not be balled. The Caſes cited to ſhew 

that Zuloners have been batled in ſuch Inſtances were, Latch 12. 

Sir Tho. Jones 322. Ven. 63. Salk. 104. and 5 Mod. 323. Vide 

Poſtea. 


The 
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| Peace, what foge in Point of 
shall be aid charged. Mz. Fazakerly on the other Side ſaid, that there had 
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The King and The Juſtices of Shrewsbury. 


When en In ON Rule to ſhew Cauſe why an Jnfo2zmatton ſhould not be 
— ranted againſt the Defendants; M2. Forteſcue ſatd, that 
yainſt « Ju- the Juſtices had not Notice given them of the Motion, at the 
tice of Ulme the Rule (02 ſhewing Cauſe was applied fo2; and there- 

02M he ſubmitted it, that it ought to be dil 
—— — been a foziner Rule made fo2 ſhewting Conſe why this Inkozmation 
of ſuch My. ſhould not be granted; and at the Cime that Rule was moved 


tion. fo2 an Affidavit of Motice was produced. That Rule was dil: 


charged merely upon an Exception taken to the Aﬀidavits, that 
the Commiſſioner whom they were \wozn befoze, was Attozney 
in the Cauſe, Fo2 this Reaſon he appꝛehended, that the No- 
tice which the Juſtices have had, is ſufficicnt; accozdingly 
the Court was of the ſame Opinion, Apon this M2. Forteſcue 
(aid, that the Subſtance of the _ e againſt the Oefendants 
was in the Manner kollowing. 13007's Rate was made by 
the Churchwardens and Overſeers of one of = Iartſhes in 
this Town, and ſigned by two Juſtices; but at the Seſons fo? 
the Town, whtch were held the 6th of October laſt, the Rate 
was quaſhed. At the ſame Time the Court of Scfſions quaſh- 
ed this Rate, they made an Ozder upon the Churchwardens 
and Overſcers to make another by the 24th of that Jnſtant, oz 
elſe that they would make one themſelves at that Cime. Fo? 
this ur poſe they 1 the Seſlons to a — called the 
Exchequer in that Town, where the publick- Accounts of the 
Town are generally ſettled at; and this Adjournment they 
gave Notice ſhould be on the 24th of that Inſtant befoze-men* 
loned. Accozdingly four of the Juſtices met at the Erchequer 
at the Time appointed; they there opened their Seſſions ; and 
becauſe the Churchwardens and Overſecrs had not made a new 
Rate within the Time given them, they made one themſelves; 
and in that new one left out ten Per ons that were put inta 
the old one; and put in ſeveral Perſons that were not in the 
old one. By the Cuſtom of this Bozough, every one that is 
rated to the ]Poo?, has a Right to vote fo; Members of Par- 
llament to 1 — it; and it was ſwozn by the Affidavits, which 
the Rule koz ſhewing Cauſe was made upon, that it was be- 
lleved, the putting theſe ten Perſons out of the new Rate 
was done with an Intentton to hinder them from voting at the 
nert Clef#ton. This, Mz. Lorteſcue ſald, was the Nature of 
oy Fat charged — the Defendants; and the Complaint a- 
riſing from tt, conſiſts of two Particulars; firſt, that the Ju- 
ſtices in their Seſſions have no Authozity to inake' a new Rate; 
©ccondly, admitting they have ſuch Power, that ſi{l they ought 
not to make Ciſe of it in ſuch a Manner, and with ſuch w©r- 
ſigns, as to defeat any of the Tnhabttants of their Right of 
voting at an Election. To the firſt of theſe Points he ſubmitted 
it. that the Juſtices had no ſuch Power; and fo2 this Bur poſe cited 
Salk. 483. Co the ſecond he had an Affidavit from all' the Luſtices, 
that the old Rate was not a ſuttable one, and that the new = 
4 0 
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to the beſt of their Judgments, was in all refpeits fit and zuſt. 
He did agree, that there were no . Gods in this Am 
dault, that the new Rate was not made with a Uiew to the next 
Clefion ; but whatever the Giew was, he ſubmitted it, that as 
the Rate was (wo2n to be fit and juſt, the Court would not in⸗ 
quire into_this Matter any farther. P). Fazakerly argued on 
the other Side, and ſald, that no Rule was better eſtabliſhed, 
than, where an Appeal is given ro the Seſſions, the Application 
to them cannot be made in the firſt Inſſance. The Reaſon of 
which is, that tif ſuch Oziginal Application was allowed, the 
Appeal of the Party woula be taken away, which would be a 
manifeſt Injuſfice, He ſubmitted it therefoqe, that the inſerting 
thole Perſons into the new Rate, which were not in the old one 
was notoziouſly illegal. This of itſelf was ſufficient Cauſe, he 
ſaid, to have the pzeſent Rule made abſolute. But as it is 
not dented neither, that this Alteratian was made with a Uiew 
to influence the nert Election, he ſubmitted it, that was a far⸗ 
ther Reaſon why this atter ought to recetve a ſiriter Era» 
minatton. The whole ourt declared their Opinion, that the 
o__ to the Delliong bp pnp 88 Perſon, who was in- 
cluded in the Rate, laid the whole of the Rate open to the 
Tnquiry of the Seſſions; and when they had the Rate befoze 
them, they — ht the Seſſions had full Authazity to make 
what Alteration in the old Rate they thought pꝛaper, and there- 


by make a new ene, Otherwiſe Judge Page lald, if they ſhould 


nalh the old one, and make no new one, the Pao? in the mean 
Time would be feft ſtarving. At leaft the Caurt ſaſh, t p 
would not determine a Point of Low af this Mature again 
the Juſtices upon an Jntozmation, If wpat the Juſtices have 
done is legal, Judge Page ſaid the Party has his Remedy open 
againſt them by Indläment, 02 by bzinning en Action again 
them (0) ſo much Yoiiey had and received 22 artp's Ce, 
1 


as they have levied by this Rate. Accazdfngly the Rule was dif- 
charged. 

The King and The Inhabitants of Brackley St. Peters in the 
County of Northampton. 


ME Fazakerly came nol to ſhew Cauſe, why an Ozder of vide ante 


Srflions thould not be quathed, wh 
Appeal from an Account delivered in by the Church-wardens of 
this Partſh, The firſt Objeftſon to this Ozder was, that it is 
recited, whereas the Complainants did lodge an Appeal at the 
laſt Quarter-Seſſ;on; but it does not appear, that the Pio⸗ 
ccrdings upon the Appeal at that Seſſions were adjournev to 
this Sefſivngs,; lo that there was a Diſcontinuance, To this 
Mz. Fazakerly anſwered, that he did agree, in thoſe Inſtances, 
where an Appeal ts ucreſſarp to be made at the nert Quarter⸗ 
Scflions, the Adiournment of che Jazoceedings muſt appear in 
the Recital; fo2 otherwiſe the Juſtices at the tecond Defſions do 
not \tcw, that they have any Jurtsdickton. Vut in the pzeſent 


Caſe by the Statute of 43 Elz. 2. (6). the Appeal may be made 
Volt. II. 4A at 


ch was made {pon an 225. 
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atany Time, and therefoꝛe, as he appꝛehended, the Adjournment 
of the Pzoccedings need not be let fo2th in the Recital, The le⸗ 
cond DObjeftfon was, that the Time when the firſt Sefſions was 
held did not appear; which, it was ſaid, was neceſſary ; becauſe 
the Appeal ts given only to the Quarter Seſſions; and the Times 
fo2 ho — thoſe Seſllons are fired by Ack of Parliament. To 
this he ankwered, that the Time fo? 3 the pꝛeſent Sef: 
ſions erp2eſly —_—; fo? it is ſaid to be held on the 18th of 
April 1732, and the firſt Oder is recited to be made at the laſt 
Quarter-Sefſions ; which, he lubmttted it, was ſufficiently cet. 
tain, The third Obje#ton was, that the Accounts of Church- 
wardens as ſuch are not ſubjeft to the Eramination of the 
Scſſions, though the Accounts of Overlcers are. To this he 
anſwered, that by this Statute the Church-wardens ate made 
Overſeers; and ait ſhall be intended, that this Acccunt of the 
Church wardens was fn that Capacity. The fourth Objeckton 
was, that the Appeal would not lie to the Oeſſions from the ac⸗ 
counts of theſe Officers in the firſt Inſtance; but the Application 
ought (irſt of all to have been to particular Juſtices, To tits 
he anſwered, that the 6th Sect. of 43 Eliz. gives the Appeal either 
from the Ait done by the Overſeers oz from the Ack dane bytle 
my — Juſtices, _—_—_ to the Partys Eleßtan. The 
aſt Obzeitton, that was much relied upon, was, that the Com- 
platnt to the Seſſions aroſe from ove particular Disturſement 
chicſly of 1:1. and 54. in the Pꝛoſecution of a Law-Sutt ; and 
this Disburſement the Juflices have ozdered ro be ſtruck out of 
the Account. Now it was inſiſted upon, that the Juſtices (avec 
no Power to oder an Account to be defaced in that manner. 
To thts he anſwered, that the Weaning of this Erpzeſſton only 
was, that this Sum of Money ſhould not be allowed the Ott- 
ters in their Accuunt. The Court thought that theic Olzcet- 
ons required ſome Conſideration ; fo2 which Reaſon this Matter 
was ozdered to land over. Vide poſtea. 


Charleton and Bancroft. 


R. Abney moved now, that the Rulc fo2 ſctting aſide the 

Execution might be made abſolute. Mz. Agar oppolcd 
it; becauſe the Execution was executed on the Monday after the 
Rule was mode fo? ——_— the Writ cf Erro, and the 
Mlatntiff in Erroz was p2eſent tn Court at the Time thut 
zule was obtained. However the Court ſatd, inalmiuch as 
= Writ of Errvz was not actually nonpzos'd at the Time of 
the Erecution, the Execution was certarnly irregular; ACC02D- 
inglp made rhe Rule abſolute. And in this Cale 1 8 Page 
lald - a Crit of Erro ts a Superſedeas not from the Scaling 
of if, but from the Allowance of lt. pil 4 
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Darbey and Gould. 


M* Fazakerly infozmed the Court, that the Poſtea in this 
Caſe was ſoft by ſome unavoidable Accident, and lald, 
that he had an Affidavit to p2oduce, that the Reco2d of Niſi privs 
agreed with the Noll; fo2 which Reaſon He moved, that the 
laintiff might have Liberty to make up a new Reco2d of Niſ 
prius agreeable to the Roll. The like Motion he ſatd was al- 
lowed in Ven. 92. in the Caſe of King qui tam at ed Bolton, Hil. 
5 Geo. 1. and in that of Needham and Grenham, Trin. 9 Geo. 1. 
Accowingly a Rule was made to ſhew Cauſe. Vide poſtea. 


The King and Pixley. 


T HE Defendant having been bzought up by Habeas Corpus, 
Mi. Marſh moved, that he might be batled, the only Com- 
mitment returned upon it being upon 6 Geo. 1. 21. The Attozney 
General oppoſed it; becauſe fince the taking out the Habeas 
Corpus the Puſoner has been charged with other Commitments 
upon the Starute of 8 Geo 1. 18. (6). which makes this Offence 
of oppoſing Cuſtom-houſe Officers in the Execution of their 
Office in ſome Circumſtances Felony, The Court (ald 
thoſe other Commitments muſt be returned upon the Habeas 
Corpus, otherwiſe they cannot take Notice of them; and acco2d- 
ingly gave Leave, that the Return might be amended in this 
Relpet whilſt the Court was ſitting. The Attozney General 
came into Court again ſoon after, and ſatd that he was afraid 
the amending this Return would be tc little Purpoſe. Fog the 
Habeas Corpus 19 Dfrefted to Mz. Bence Digh Sheriff of the 
County of Suffolk to bing up the Body of this Pixley ; now 
the Commitment that is returned, ts the only Commitment 
that the Puſoner ts charged with in his Cuſtody. This other 
Commitment fo2 Felonp was made by a Juſtice of Peace fo2 
the Bozough of Ipſwich only, and that Commitment was direck⸗ 
ed to the Keeper of the Gaol 1 that Boꝛaugh. Under 
this Commitment the Pigh Sheriff has nothing to do with the 
Buſonet; though the Fatt happens to be, that one and the ſame 
Zuſon ſerves both fo2 the County at large and thts particular 
Vowurh, and the ſame Perſon ts Sadler in both Capacities. 
Foz which Reaſon, he ſubinitted it, that the Court would ozder 
the Puſoner to be remanded at pꝛeſent, in ozder that a new 
Commtirment may be made out by the Juſtice of Peace fo2 the 
County at large upon this Statute of 8 Geo. 1. and that then 
this new Commitment may be added to the Return, Judge 
Page fatd, that he never knew a Patſoner remanded faz ſuch 
Ant as this. Upon this the Attozney General ſaid, that 
upon this Habeas Corpus the JPPntfoner could certatnly not be 
intitled to be Diſcharged out of the Saoler's Cuſtody. The 
Duloner ounht to have obtarned two Habeas Corpus's, one to the 
Gabler as Reeper of the Gacl foz the Countput large; another 
to him as Reeper of the Gaol to? this particular Vata). 

e 


Vide ante 
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the Sum 0 


De ſatd too that he had not ſuffictent Notice —4 bim of 
the Ball. dccomingly the Court oꝛdered the P2tſoner to be rc- 


manded. Vide poſtea. 


Fitch and Goddard againſt Still. 


R. Huſſey now moved this Matter again, and cited 3 Cro. 

865. Hob. 32). Ven. 217. and Raym. 39. to jufitfy the 

Arn. Accozdingly the Court made a Rule to New 
e. 


The King and Criſp. 


M-* Burnet now moved to make the Rule abſolute, He 
1 ſatd, in the Examination taken by 92, Nicholas, the Ju- 
ce of Peace who made the Commitment, it was («0zn 
that two {erſons joined in committing this Robbery, one of 
which was the Pulaner. Mow be had ſince the laſt Motion 
ot 2 Afüdabits, whereby it was won, that two other Per⸗ 
Ius had been committed foz this very Robvery, and that they 
ad confeſſed the Fax, The Court acco2dingly 02dered thcie 
Wdavits to be read, and upon the whole Matter admitted the 
Patſover to Bail. De btmlelf was bound in a Recogutzance 
of 200 l. ny four other Perſons juſttfed themſelves cach in 


1001, 


Lechill and Sir Thomas Reynolds. 


1 being an Ackion of Covenant upou an Indenture, of 
which the Defendant had a Counterpart, the Defenoant 
did not demaud Oyer of the Plaintiff, but (ct out the Oyer him- 
ſelf accozving to the Counterpart of the Oced, and then de⸗ 
marred to the Declaration. few Days ago M1. Hollins ob- 
tatned a Rule to ſhew Cauſe, whv this Oemurrec ſhould not 
be ſrt aſide. My}. Marſh came now to (hew Cautſc, and ſub- 
mitted it, that by the Pzatice of the Court where there are 
Counterparts of Dreds, the Defendant has this P2lvilege of 
ſetting out Oyer accozding to his Counterpart, and if he ſets 
it out Wrong, on Complaint to the Court they will ſet it aſide. 
But in the pietent Caſe there was no Pꝛetente to = that the 
Oyer was ſet out untruly. De obſerved farther, that was a 
general Demutrer to the Declaration, and therefoze, admit⸗ 
ons that it was wzong, be app2chended the Court would not 
let it aſide upon Motion. The Baker inſozmed the Court, that 
he knew of no ſuch Þzattce ; and the Court ſaid they took the 
Oyer (et out to be manifeſtly irregular ; acco2ding!y made the 
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When a per- 


Anonymus. _ PIs 
as an crores 
Potion was made kor an Attachment againt a chan fof interior | 


Pꝛaſtiſing as an Attozney tn the County Court, not be- Court, with- 


ing regularly admitted accodding to the Statute of 2 Geo. 2. out bens 


The Court ſaid, if this Man had pzaficed in their Court, it — 
would have been a Contempt in him, and they ſhould have = Ges. +. 
aranted an Attachment; but as he has pꝛaciced in another how far tho 
Court, it is only a Contempt in him to that Court. Foz — 
which Reaſon they refuſed the Motion, and left him to be po- 50. grant an 
ſccuted fo2 the Penalty, as the At direfs. Attachment 


againſt him. 


Term. Mich. 6 Geo. 2. 1733. 


Beech and Johnſon, 


T3: Matter coming on again the Caſe of Gardiner and vide ante 
1 Merret was cited, where the Court amended ſuch Crit of 186. 
Erro Ex Officio; acco2Dingly they Did ſo in the pꝛeſent Caſe. 

Ex relatu. 


Waſher and Smith. 


Tx Dattcr coming on again, ML. Marſh cited 2 Ven. 195. hs 
and M2. Filmer cited 2 Ven. 180. The Court was cleariy a 
of Optnion, that in the Caſe where de ſon aſſault demeſne ig plead- 

cd, the Plaintiff is intitled to his full Coſts, pꝛovided he has 

a Uerdict. But Judge Lee ſald, that the Rule is not, that the 
J]IJlaintiff ſhall be intitled to full Coſts in all theſe tions of 
Treſpals, where there is ſpcctal Jleading : and particularly 

cited the Caſe of Philpot and Jones, Hil. 1 Geo. 1. In Treſpaſs 


there fo2 breaking the Platntift's Houſe, the Defendant juſtified 


ag Vatliff under J2ocels; the Platntiff replied, that his ous 
were ſhut ; upon which Iſſue was joined; Uerdii found fo2 the 
Jlaintiff, and Damages 2d. Motion was tn that Caſe fo2 full 
Coſts; but the Court refuſed it. Ex relatu. 


Vor. II. 4B Baily 
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Vide ante. 
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Baily and Colebourn. 


R. Lacy tame now ta ſhew Cauſe, and (aid, that this Adion 

was begun befoze the Time that the A# was made 
that has been mentioned. Foz which Reaſon it wag metty 
extroozdinary to ſuppaſe the Legiflature intended, that Part 
of the Recozd chauld be in Latin, Part in Engliſh. Beſides he 
ſaid, admitting that this Aﬀton had begun after the Ick of 
Parliament, yet tt would be very Mifchievous, that the Event 
of a Cerdit ſhould determine, whether the Piaceedings befo2e 
were regular oz not. But the ef Juſtice ſaid, that as to 
the firſt Objeftton he thought it had very little We ght with 
it, by Realon that there are Numbers of Pꝛecedents in the 
Treaſury of Recozds that are Part Latin, Part Englihh- And as 
to the fecond Objeckton, he ſatd the Legiſlature muſt Have in⸗ 
tended ſomething by the At which they made. But if it ſhould 
be tn the Power of Plaintiffs to take their Caſe out of the 
At, merely by laying thetr Damages above 101 the Act would 
be wholly eluded. However this Matter was o2dered to ſtand 
over. Ex relatu. Vide poſtea. 
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Anonymus. | When a Rat- 


ter is forbid- 


R. Gapper moved fo2 an Infomation againſt Churchey, une. and a 
ko; acting as Juſtice of Peace in the County of So- Penalty 
merſet, without — a clear Eſtate of 100 Pounds — ir, 
per Annum, accozding to the Diretton of the Statute . 

of 5 Geo. 2. 18. The Court was of Opinion in the firſt Dlace not grant an 
that the Affidavit which the Motion was made upon, was not information, 
certain enough; and befides if tt had, they ſald, they ſhould not bot will 

have granted an Inkozmation fo; this Offence; becauſe there is pee 
a Penalty given by the Act, faz which an Acton will lic; az ag his Remedy 
Judge Lee ſald, an Jnfozmation may be bꝛought fo2 that Pe. for the Pe- 
nalty of Courſe, without. the Aſiſtance of the Court. Acco2d- oel in the 
ingly the Motion wag refuſed. Manner 


which the 
Statute pre- 


Langfield and Walmeſſy. N 


How far the 
Brjeave Cummins moved fo ſtap the Platntiff's Piaceedings, Court will 
there being no Cauſe of Afton in the Writ; the CUrit re⸗ -n hve 
quiting the Defendant to anſwer the Defendant, and not the Plain- eng, Of 
tiff, ſuch a Complaint. — the Court made a Rule to pefe in ths 
(hw Cauſe; and afterwards on AUſfidavit of Service made it wric which 
abſolute. 8 
ſerved with. 


Shepherd and Crawford. 


T4 E laſt Term Pz. Strange obtafned a Rule faz putting off a How far the 
Crtat in this Cauſe tilt this Term, by Reaſon of (ovine of _— — 
the Defendant's Witneſſes being gone a Copage ta the Weſt-In. e ve 
dies. Mz. Strange now moved upon the lame Aﬀidavits, that mould be put 
the Trial might be put off till next Term; and ſatd that by the of « iccond 
Rules of the Court upon one Motion, a Trial is never put off Tine. 

ut fo? one Term. Accozdingiy a Rule was made to ſhew Cauſe, i 

ide poſtea. 
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When Nul 
tcl Record 
1+ pleaded, 
what ſhall 
not be ſaid 
ro he a 
Feilure of 
the Record, 


Viidde ante 
238. 


elk, he conceived, that the 
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— againſt Pether and Ling. 


I: Debt upon a Recognizance agatnſt Bail, the Plaintiff de. 
clared, that the Defendants John Pether and —Ling became bound 
in a Recognizance with Conditton, that one James Cook ſhould 
either ſurrender himſelf o2 ſhould pay the Money that (ould be 
recovered againſt him. The Defendants pleaded Nul ticl Record, 
And this being the Day given the Plaintiff to verify his Re- 
coꝛd, My. Marſh ſubmitted it, that the Reco2d p2odiced varied 
from the Reco2d which was declared upon; fo? in the Recozd 
— John Pether is bound by the Name of John Pether of 
zaterſey in the County of Surrey, Dusbandman, whereas in the 
Reco2d declared upon, there is no Addition at all; but only 
John Peter generally. Judge Page and Judge Probyn agreed that 
if the Addition had been inſerted in the Declaration, and omit⸗ 
ted out of the Recogntzance, the Clartance would have been 
tatal. But as it ts, the Court was of Opinton, that tt was 
— Clartance ; accozdinglp Judgment was given fo2 the Plain- 
| $i . , 


The King and Taylor. 


Mir Strange Came now to ſhew Cauſe, and ſubmitted it, 
that the Judgment of Ouſter was warranted, as well as 
the other Part of it fo2 fining the Defendant. De obſerved, 
that the Judgments tn Attons were not vartable, acco2ding to 
the Diſcretion of the Judge, but fired and certain in all Cales, 
So fired and certain he ſald they were, that if (t ſhould happen 
at any Time that they are centred up otherwiſe, even the Part 
himiſclf, tn whole Favour the Qlartatton 1s made, may reverſe 
the Judgement fo2 that Reaſon. Foz this Purpoſe he cited Salk. 
633, 511. Com. 277. and Skin. 524. In the pzelent Jnfo2mation 
in Nature of a Quo Warranto, ag well as in a Quo Warranto it- 

Judgment appointed by the Law 
was, that the Oekendant ſhould be ouſfed as well as fined; and 
the Octendant by confcſling in one Part of his ©Ocfence, and 
jutifping in the other, ſhall not alter the Fozm of the Judg- 
ment. De obſcrved that if there was any Doubt of this at 
Common Law, the Statute of 9 Ann. 20. (s.) has made thts 
clear beyond Queſtion. The Tozds of the Ack were indeed 
only, That the Court ſhall and may give ſuch judgment; but it ts 
well known that thoſe UWo2ds are always conſtrued the ſame as 
muſt. Che Caſe of The King and Pendar, Paſch. 10 Geo. 1. hc 
(ubmitted it, was very applicable ro the pzeſent one. That was 
an Inkozmation anatuſt the Defendant in the Nature of a Quo 
Warranto, fo2 exccuting the Office of Mayo? of Penrin in the 
County of Cornwal. Che Detendant juſtified, as being elcaed 
and (wo2zn into that Office. The Jurv ſound that he was eleit- 
cd, but uot (wozn, Che Court was of Optnton in that Cale, 
that Judgment of Ouſter ſhould be entered agatnſt bim, which 


uas vonne accozdingly, J2otwithſtanding this, he obtained a 
| 2 : Mandamus 
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Mandamus to be (wozn in. The Judgment of Ouſter was return 


ed to the Mandamus, and the Court held it to be a good Return. 
Two CUrits of Erro2 were brought upon theſe Judgments in 
the Houſe of Lozds; the firſt Judgment was effirnted; and the 
Court held that a TUrit of Erro2 would not lie upon the other 
and occo2dingly the ſecond Writ of Trro2 was quaſhed. Some 
other Counſel of the ſame Side ſubmitted it, that the Court 
never interkeres themſelves in giving Direckious about entring 
up the kom of the Judgment; but leaves the Party to cnter 
it at his Peril. Ik he enters it w2ong, the ſuperioz Court will 
reverſe it. They ſatd farther, that this Judgment was entred 
up in Hilary Clacation; the Gacation is always conſidered as 
Hart of the pzccedent Term; and yet no Application was made 
to the Court about amending this Judgment, till the firſt Day 
in Eaſter Term after. They ſubmitted it to be a known Rule, 
that Judgments are never amended but in the ſame Term in 
which they are entered up; and therefoze they hoped the Rule 
ſhould be diſcharged. M:. Wills argued on the other Side, and 
ſaid he did agree that the Court will not dfref the Party what 
Judgment he ſhall enter up; ſo far his entering up his Judg⸗ 
ment is at his Peril; but pet he belteved it was never ima- 
gined, but if the Party enters up a wong Judgment, the 


Court will ſay that is not their Judgment, and will ozder an- 


other Judgment to be entered. To the ſecond of theſe Er- 


cepttons he did _—_- that in many Reſpefts the Uacation is 


conſidered as Part of the Term pzecedent; but yet it would 
be very ertraozdinary, that this Fiction ſhould dep2ive the Party 
of his juſt Right in applying to the Court the firſt Day in 
which he 3 could apply. The pzincipal Queſtion then, he 
laid, would ariſc concerning the Fozm of the Judgment itteik. 
Bekoze the Statute of 9 Ann. he obſerved, it was far from be- 
ing a clear Point, that Judgments of Ouſter could ever be en⸗ 
tred up in Info2mattons in the Nature of a Quo Warranto, Lozd 
Chief Juſtice Holt declared his Doubts of it often. To ſettle 
theſe Doubts, was the Statute of Ann. made. And in general 
he ſaid he ſhould _ that Judgment of Ouſter muſt be entred 
upon them; but if ſuch Judgment muſt be entered in the p2e- 
lent Caſe, it muſt be taken fo2 granted, that when once a Per- 
ſon exerciſes an Office without Authozity, ſo long as he does ſo, 
he is incapable of having a 5, — Elecklon; ik he is capable 
of it, the Fozm of the p2eſent Judgment muſt be der h And 
he obſerved, it was certain that Judgment of Ouſter has not 
always been entered upon theſe Inkozmations ſince this Sta- 
tute. Jn the Caſe of The King and Hicks, Hil. 5 Geo. 1. the Oc- 
{cndant's Office determined befoze the Time fo? curing BY the 
Judgment was come; and he was only fined fo2 the Glurpa⸗ 
tion, Bo in Czjetments, ik the Term runs out befoze the 
Time fo2 giving Judgment, the Party may indeed take Judg- 
ment fo2 the Damages, but cannot have Judgment fo2 the Term, 
but upon firſt applying to the Court to enlarge the Term laid 
in the Occlaration. And as to the Caſe of The King and Pendar, 
is Ererciſe of that Office was koz the whole Time illegal, and 
therefoze could not be reſembled to the pzeſent one. PI. Draper 
oy” * that there were Aae to be pꝛoduced of the Par. 
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ty's having distinct Judgaments by (ſevering in this Manner in 
10 Juſtiſication, and foz this Purpoſe cited 2 H. 7. 11. and 
2 Roll's Abr. 124. Accoꝛdingly fo2 theſe Reaſons the Court in 
the pzeſerit Cale made the Rule ablolute. 


The King and Cotton, 


Er jeant Corbet and Serſeant Naynes came now to ſew Cauſe 

O upon ſthts Rule. In Caſe of Convidtons they did agree, 
that the Party muſt be ſummoned bekoze he is convifted, and 
ſuch GUummons muſt appear upon the Face of the Convigton. 
Put tn the Caſe of D2ders they (ſubmitted it, that the Rule of 
L aw was Tg: In Ozders of Baſfardy, as well as tn 
Oꝛders of Kcmoval, they obſerved, it Was well known, that 
it is leldom ſet aut in the Ozder, that the Party was ſum- 
moned; and the Ozder is never quaſhed fo2 this Reaſon. In 
Orders of Removal the Pariſh, on whom the Oider is made, 
in Faq is never ſummoned, noz does the Law ſuppoſe them ta 
be fo. A Tlarrant, they ſaid, by Law can never iſſue, unleſs 
there ig a pzevious Summons; and they appzehended, it would 
be a Matter of dangerous Conſequence to have ft once eſta- 
Uliſhed fo: Law, that the Party muſt be ſummoned; fo? if ſo, 
pe would always run away and leave the Child to be maintained 
y the Pariſh. But admitting the Court ſhould be of Optnton, 


that in Striifneſs the Law did requirea Summons 02 CTlarrant 


in thele Caſes; yet fill they appzehended fo? ſuch a meer 
Miſtake in Judgment the Court would never grant an Jnſoz- 
mation. Mz. Abney and M2, Hayward argued on the other 


Side. They ſald, an Ozder was in itſelf a complete Judg- 


ment; and rhey concetved, that the Rule of natural Juſtice re- 


quired, that no Man ſhould have a ag += paſs agafiit 


him, without having an Oppoztuntty of being heard againſt 
it. They did agree, that no Summons need appear upon 
the Face of thcle Ozders; but the Reaſon yen by the Court 
in thoſe Caſes is, that it is meer Matter of Pꝛoceeding befo2e 
the Juſtices, and they will intend there was one, My. Abney 
{aid he had looked upon his Notes of the Caſe of The King 
agatuſt Squire and Ellington, that was mentioned upon the fozmer 
Argument and he had taken the Fact to be tn this Manner. 
One of thoſe Defendants was Mavo2, the other a Juſtice of 


| Peace of the Town of Hartford. They had made a Conviition 


upon one Venables fo2 keeping a diſozderlp Alehouſe. This 
onviirion was removed up by Certiorari, and one Exception 
taken to it amongſt others was, that it did not appear the 
Iarty was lummoned. The Anſwer given to that Erceptton 
p the Court was, that they would intend he was ſummoned ; 
unnd that Conviction was confirmed, After this an Inkozmation 
was moved ko2 againſt thoſe two Dekendants Squire and Elling- 
ton upon Ambavits, that they had never ſummoned the Party; 
and the Jukozmation was granted. Judge Page and Judge Pro- 
byn (all, — they belteved it might be true, that the Party 
nerd not have a Summons lent him in thele Caſes toz the 
Wanger of bis running away, if he had ſuch previous _— 
l glb! 
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niven him. But when a Baſtard Child 18 bozn in a Pariſh 


(ag it muſt be in all Caſes befoze the Juſtices can at ail examine 


into the Fat) and when Dath is made by the Mother of it, 
that ſuch a one is the Father of the Child; they declared their 
Opinions to be, that then the Law clearly juſtiſied the Juſtice 
of Peace in iſſuing out bis Warrant to apprehend the Party, 
and that it was illegal in the Juſtices to make an ©2der upon 
him, till ſuch CUarrant iſſued and returned. They ſaid, they 
thought that natural Juſtice required this, and that if ever 


ſuch Complatnt ſhowid come befoze the Court again foz a Ju- 


ſtice's making an Der of Baſtardy upon a Yan, without - 
ving him an Oppoztuntty to be heard, they ould certainly be 
fo) granting an Inkozmation. But as this was the firſt Time, 
that they had ever remembered a Complatut ok this Sozt to 
cunic befoze the Court; they thought the pꝛeſent Rule ougbt 
to be diſcharged, Judge Lee ſatd, in Convittions he did agree 
it was 1ieceſſary that the Party ſhould have an Oppoztunity 
to be heard, befoze the Convintion ts made upon him; and 
the Court requires, that it ſhould 5 upon the Face ok the 
Conviäton, that the Party had ſuch — given him; 
but in the Caſe of Oꝛders, 02 of Conviitions fo2 keeping an 
Alehoule without a Licence, which are in the Nature of O2ders, 
he doubted whether this was neceſſary. The Reaſon why this 
muſt appear upon the Face of the Conviition, could not be, he 
catv, becaule the Party has no Venefit of Appeal given bim; 
fo2 in thoſe Inſtances where an Appeal is given by At of Par⸗ 
liament, this muſt appear upon the Face of them. So that the 
true Reaſon, why in the Caſe of Conviitions this muſt ap- 
pear, and in the Cale of Ozders this need not, he took to be, 
that tn the one Cale it was neceſſary, in the other Caſe it was 
not. As to the Caſe of The King agatnſt Squire and Ellington 
he took 1t, that the Reaſon, why the Jnfozmation went again 
them, was, becauſe they had ſet out in the Conviction, that 
Venables Was ſummoned, whereas in Fact he was not. And ſo 
Mz. Strange any Mz. Maſterman fatd, that they remembered that 
Caſe was. Accozdingly the Rule was Diſcharged, 


The King and Butler. 


OTION was made fo2 a Certiorari ta remove up ſome How far No- 
3 


Ozders of Sewers, and Aﬀidavits were p2oduced, that 
the removing them could be of no J2ejudice, Put, becauſe 


ven to the Commiſſioners, the Court refuſed to make even a 
Rule to ſhew Cauſe, | 


Rule to ſhew Cauſe why a Certiorgri ſhould not be granted to remove up an Order of theirs. 


Anony- 


tice muſt be 
given to the 
E Commiſſian- 
there was not; likeuiſe an Affidavit of Notice of the Motion gi. ers of Sewers 
before the 

Court will 

make even & 
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Anonymus. 


How far an N Motion fo2 an Inkozmation againſt the Mapoz of Eſham 
Information O * holding a Court-Leet and Seſſions of Gaol-Delt- 


, canno ** very tn Purſuance of the Charter, Judge Probyn ſaid, that the 


ainſt « Bote was a Juſtſce of Peace by the Charter, and therefoze 
ayor, un- Motice ought to be given of the Motton. Mr. Lacey agreed 
Jef Nories 1t, If the Iukonngtton had been moved fo>againſt him fo2 any 
'h Morn Dmiſſion of his Duty as Juſtice of Peace; but as ft is fo? 
an Omiſſion of his Duty in his publick Capacity as Mapoz, he 
ſubmtkted it to be otherwiſe, However the reſt of the Court 
concurred with Judge Probyn ; accozdingly the Wotton was re- 


Homes and others againſt Mendes Cæſars. 


When at AF- oy an Adlon bzought by the Plaintiffs as AMgnees of a 
n, 1 Commiſſion of Bankrupcy, Mz. Strange moved, that the De- 
ger to hold a kendant 1 be Diſcharged out of Cuſtody upon Common 
Deſendantro Bull, the Aﬀidavit, on which he was held to Special Bail, be- 
ſpecial Boil, lug not certain 4 he Exception taken to the Affidavit 
e was, that the Platntiffs had only (wo2n that the Dekendant was 
Mull be ſaid indebted to them in the Sum of 6781. as appeared to them by 
to be certain the Books of the Bankrupt. De ſald the Court granted the 
enough, or like Motton laſt Term in the Caſe of Innys and Sinclair. AC- 


not. codingly a Rule was made to ſhew Cauſe. Vide poſtea. 


Trevilcock and Harvey. 


For what Er- O CUrit of Erro2 to reverſe a Common Recovery, the 

h Etro; gy ce was, that the Gouchee died between the 

very allbe Teſte of the Summoneas ad Warrandizandum and the Return, 

reverſed, Py. Agar, Sen. was of Counſel with the Platntiff in Crroz, 
- no Body on the other Side. Accozdingly the Court re- 
verſed it. 


Richardſon and Roynes. 


How far the 1* an Action upon the Caſe the Plaintiff had lald in his De- 
— — claration [even Counts, ſome to2 Buſineſs done as an Atto 
Aten mat. ney, others fo; Money lent; but four of them were craly to the 


certain 


Counts ſhall Came Purpole with the other thee ; upon which Mz. Draper 
be ſtruck our moved, that thoſe four Counts might be ſtruck out of the De- 
of « Decla- c(qratton. Accoꝛdingly the Court made a Rule to ſhew Caule, 
ion, by Rea- and afterwards it was made abſalute, 


ſon of their 
being unne- 
ecll.ry, 


1 Weel 


| 
__— —— 
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Weel and Smith. 
How far a 


M* Agar moved to ſet aſide an Execution, foz its being ta» Writ of Er- 
ken out after a CUrit of Err0z quod coram vobis allowed z re, 
and likewiſe fo2 its being ſued out 0 a wong Name. The mall not be 
Court accozdingly made a Rule to ſhew Caute. But Judge aid to be « 
Lee (atd, tt deſerved to be conſidered, whether a Writ of Erroz Superiedeas 
quod coram vobis was u Superſedeas till Batl given, Vide poſtea, 1 Beil i» 


given to it. 


Anonymus. 


O N Motion fo2 a Pꝛohibition the Libel was pꝛoduced ſigned when Pro- 
by the Deputy-Regiſter ; but Judge Page doubted, whether Þibicion is 
there ought not to have been an Affidavit of its being a true n, e for, 
Copy. Pz. Munday fatd, that the Courſe of the Court was to Copy of 6 
allow ſuch Copy of a Libel uythout an Afﬀidavit. Accozdingly Libel ſened 
a Rule was made to ſhew Cauſe. by che De- 
{ter of the Eccleſiaſtical Court, ſhall be ſufficient to be laid before the Court above ® 5 — Af 
fidavic that it 1s a true Copy, 


The King and The Inhabitants of Worceſterton, 


HESE ſame ©ders, which the Court had been of Opini⸗ vide ante 
on befoze were bad. but that they were not p2operly befoze 247 

them by Reaſon of the Oefef in the Certiorari, were now remo- 
ved up again by a pꝛoper Certiorari. 1, Wirley ſubmitted it, 
that the Court would not allow theſe Erceptions to be ar- 
— again, and therefoze that the Ozderg ſhould be quaſhed 

ithout making a Rule to ſhew Cauſe. The Court ſaid theſe 
©ders are removed by a new Certiorari, and therefo2c they - 
muſt make a Rule to ſhew Cauſe, which they accozdingly did. 


Damon and jollieffe. 


R. Bancks moved to change a Venue from Hampſhire to — 24 

Dorſerſhire, upon an Aftidavit that the Cauſe of Aﬀton aroſe gn ne n 
in Pool, which ts a Town and County of itſelf, and Part of , place that 
Dorſetſhire. De agreed, that by the Rules of the Court it could is « Town 
not be removed to Poo]; but ſubmitted it, that it well might and tene, 
into the County at large. The Court made a Rule to ſhcw erhellt do» 


Cauſe ; but ſato, that a Town and County ts no [Part of the 1 


will not 


County at large; and therefoze they ſhould not make it abſolute, change the 
but upon Conſent, Vide poſtea. og into 
e County 


next adjoining, notwithſtanding they cannot change it into the Town and County. 


Vor. II. 4 D Martin 


7 m ²˙ Gated as 
: 
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Martin and Mut field. 


of Brror in LI PON a Utit of Erro2 bzought to reverſe an Outlawyy, 
blenghe, i, II 951. Denniſon moved, that the Plaintiff in Erro2 might 
order to re- APPEear to the oztotnal Aﬀton, and that in the mean Time, Po- 
verſo anOut- Cłedings in this Crit of Erro2 ſhould be ſtayed. TUherc a 
lawry, bow CUrft of Erro2 is bzought to reverſe an Outlawzp fo2 Want of 
farthe court Poclamations, he obſerved, that ſuch 1 2 was requiſite 
Mey _ erpꝛeſs Wozds of the Statute of 31 Eliz. 3. befoze the 
tanding the CUIrtt of Erro2 ſhall be allowed. The Statute of 4 and 5 W. 
Maintiffin & M. 18. provides generally concerning the Reverial of Out⸗ 
Error does Jqwyies, upon any Exception whatſoever ; and by the Authozity 
the ena Of Carth. 459. Bail muſt be given to the vziginal Acton, upon 
Adion biin ing the CUrit of Erro. 95 Strange on the other Side (ain 
| he did agree, that the Platntiff in Erro2 muſt appear to the oni 
ginal Aﬀton befoze the Dutlawzy ſhall be reverſed; but he con- 
ceived there was no Reaſon why the Plaintiſf ſhould not p2o- 
ceed, in o2der to reverſe it, without — ſuch Appearance, 
In Caſes of Ozders of Baſtardy removed up by Certiorari, 
he did agree the Court will not quaſh the Ozder, till the Par⸗ 
ty enters into a Recoghtzance to appear at the Seflions : but 
yet he ſaid it is well known that the Party may take his Er- 
ceptions to the Ozder, and have the Opinton of the Court upon 
them, befoze he enters into ſuch Recogmzance. The Court 
were of the ſame Opinton; accozdingly the Wotton was refuſed, 
ide poſtea. 


Huſt and ——. 


How far the YN an Aﬀfon upon the Caſe foz Goods ſold and delivered, the 
Court _ . Defendant pleaded Outlawzp of the Platntiff, and concluded 
nov, © his Plea in Bar, but did not plead the Outlawzy ſub pede ſigill. 

Mz. Field moved to (ct this lea aſide; but the Court refuſed 


lawry,b | 
Realon that! the Motion, becauſe the Dutlaw2y was pleaded in Var, 


it is pleaded 
in Bar. 


Shepherd and Crawford. 


Vide ante. M* Field ſhewed now fo2 Cauſe, that the Dekendant had 
my» | not paid the Coſts, which the Court dircitcd to be 
— on _ off the Trial befoze. Mz. Strange laid, that 
wp the Rules of the Court the Plaintiff ought to have delivered 
a Bill of Cofts, and to have gone bekoze the Maſter to get it 
ſettled, neither of which he bad done; acco2dingly the Rule was 


made ablolute. 


The 


[he 


\ 


— — — I — — 
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The King and Fuller. 


ls was a Canvition which came on in the Paper, f02 When a Con- 
fetfivo Mandtes and other viſtifl'd Liquozs Without II- viftion is 
cence. M2. Draper obſerved that there was rhe Statutes mide fortel- 
which related to this Matter; ane, that of 12 and 13 Will, 17. Le 
(18.) another, that of I Ann. 14. aud a third, that f 2 Geo. 2. without a 
and to this Conviitian he begged Leave to take feveral Ex- Licenſe, 
ceptiang. Firff, that it is not . hoſe Behalf the Cow vt Sall 
platnt was made, whether in Be h or the Booz of the Pa- —— to 
riſh, 02 in Behaltf of the Inkozmer b 4 elk; and the Benaltieg Conviction 
given by the acts are diſtin# in theſe Caſes, viz. 10 Ren if of chat Sort. 
the Complaint 1g in Behalf of the Paoz, 40 Shilling s only, 
if in Behalf af the Inkfozmer himſelf. l that it (s 
indeed ſaid that the Defendant. under ook tn ell theſe Liquozs 
luithout Licenſe, but not that be did (ell them 11 it. 
Thirdly, Chat it is indeed ſaid that he din Cell them, but not 
that he had na Licenſe fo2 that Purpoſe. Faurthly, that it is 
ſaid he fold bp Retale, without ſping by what Peaſure; fo2 
this Purpoſe was cited the Caſe of Aſtall qui tam and Andrews, 
Mich. 13 Geo. 1. und it was obſerved, that Ince the Statute of 
2 Geo. 2. this was moze eſpecially requiſite; decauſe by that Ait 
any Ar may ſell under a Gallon, without Licence. Fifth- 
lp, that it ts ſald the Defendant ſold theſe Liquozs to be D2an 
it his Houſe, and not ſaid that they were dzank there. Upon 
one of the Game gag, a Conpiaton was made fo2 keeping a 
G1eyhound, without ſaying that the Jephound was made ule 
of in deſtroying the Game. That Conpi 4 as removed up 
by Certiorari and quaſhed; yet the Qloꝛqs of the At there pnly are 
are, ſhall keep or uſe. Dirth]y, that it is ſaid the Dekendant was 
ſummoned, without mentioning by whom; and in real Aﬀtons 
Experience ſhews, that this is neceſſary. Seventhly, that it is 
nat ſald that Oath was made, that the Party was ſymmoned, 
Etghthly, that it docs not appear when oz where the Convitton 
was made. The Inkfozmation was given, and Evidence era⸗ 
mined upon it in one Day, and then the Matter was put off. 
Laſtly, that it is not ſaid to whom the Fozfeiture is to be paid. 
As to the ſixth aud ſeventh Exceptions, the Court ſaid that 
the preſent Conviition is in the ſame Manner that all 1 
are. To the fifth, Judge Page ſald that he e the Cale 
cited, and that it was determined fo in Lo2d Holt's Time, But 
Judge Probyn inclined to be of Opinton, it a Pan was to kee 
Nets in his Þouſe, that that might be ſufficient to convt 
him. Upou the whole, the Court made a Rule ko; quaſhing the 
pteſent Convittion, unleſs Cauſe, Vide poſtea. 


The 


} 


— 
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The King and The Truſtees of the Kingſton Turnpike. 
Vide ante Hs Matter coming on again, M7. Fazakerly and M1. Strange 
W's took (everal Exceptions to this Ozder made by the Jy- 


ſticeg. They ſafd then concefved that the Notice in this Caſe 
was * too _ he Juſtices had no Jurisdictton over this 
Caule, no2 was there any Matter befoze them, till the Com- 
laint that was made the 6th of July laſt. The Notice there- 
oze was not to be regarded, being given befoze that Time. 
They ſaid that no Dath appeared neither to have been made of 
ov Notice, and that was another Exception to it. In all 
theſe Pꝛoceedings they appzehended likewile, that Notice of tit- 
ſelf is not ſuffictent; but there ought to be an ackual Sum- 
mons ſerved upon the Party to attend, which was inttrely 
omitted in this Caſe. Another Dbjefton to this J2oceeding 
was, that the Ozder was made by the Court of Seſſions oft 
the lame Day in which the Complaint was made betfoze them. 
They did agree, if the Defendants had appeared and anſwered 
to the Complaint at the Time it was made, and the Scſlions 
had been of Opinion, that their Anſwer was inſufficient, that 


they might have made their Oder immediately. But when the 


Defendants did not waive that Advantage by anſwering, they con- 
cetved it was too p2ecipitate a Pꝛoceeding to paſs Judgment 
againſt the Defendants (mmedtately. And laſtly, they ſubmit- 
ted it, that the ſubje# Matter of the Complaint was not with⸗ 


in the Jurtsdickton of the Juſtices. The Complaint is of a 


Turnpike erecked in the Town of Kingſton ; unleſs this Turn- 
— was crefted in the Road leading kzom London to Eaſt-Green- 
ead, ft might as well have been erecked in Northumberland. 
They ſaid they ſhould not contend but Kingſton was in the Road 
leading from London to Eaſt-Greenſtead ; but this Turnpike 
might have been erecked in any Part of the Town of Kingſton, 
that does not lie within this Road. So that they appꝛehended 
that the Complaint new to have been made of a Turnptke 
creed in ſome Part of this Road; and fo2 theſe Reaſons they 
ſubmitted it, the Ozder ſhould be quaſhed. Serjeant ah 
. 0- 


argued on the other Side. To the Dbjetton concerning the 


tice, he ſald he appzehended the J2otice was well given. Af J20- 
tice of an intended Appeal, a Notice of an intended Motton, 
are frequent in Experience; and by cqual Reaſon a Notice of an 
intended Complaint is good, To the two next Objcittons, ko: 
want of an Dath appcartng of the Notice, and likewiſe fo 
want of a Summons appearing; he did agree that ik this had 
becn a Convitton, the Objeittons would have been fatal. But 
he conceived that the pzeſent Ack of Parliament was a remedtal 
Law, a Law made to pzevent the Abuſes of theſe Curnpikcs 
upon the publick Road, by which Law the Juſtices have only 
a Power _ them to remove the Abuſe, and not to punch the 
Party doing it. So that the p2zeſent Act done by the Juſtices 
cannot be conſidered as a Convickton, but merely as an O2der. 
In the Cale of The Queen and Coſins, Trin. 3 Ann. an Crcep- 


tion was taken to an Ozder of Baſtardy, koz there W 
2 a * 


3— — 
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Summons appearing upon the Oꝛder. The Court there over» 


ruled that Exception; and their Reaſon fo2 daing ſo he ſald, ac 


coding to his Notes, was, that the Statute of 18 Elz. which the 
O2der was made upon, was a remedial Law, and not a penal 


one. De obſerved that in that Caſe the Court declared, that 
they would intend the Party was ſummoned; and therekoze an 


Oath and Summons ſhall be intended to have been made in the 


preſent one. Co the Objeckion fo2 the Oꝛder's _ made up ⸗ 
a 


on the lame Day in which the Complatnt was; he (aid it was 
well known, that Juſtices in Epze had that Power, and that 
Tuſtices of Oyer and Terminer and Gaol-Delivery have to this 
Dap; fo2 which Reaſon he did not fre but the pꝛeſent Juſtices 
might have done the ſame, even admitting that the Defendants 
had appeared and p2zaycd a Dap. But when the Defendants 
upon due JNotice given them, did not appear, he concetved they 
were well juſtified in making their Ozder at that Time. To 
the laſt O! jeſtton he ſald, he appꝛehended that the CUo2D Turn- 
pike neceſſarily Impoztg a Gate, which is erecked to take Toll 
at; and if the Truſtees had crefed ſuch Gate in any one Part 
of the County, the Juſtices of the Seſſions have a Power to 
remove it. He did agree that upon the firſt of theſe Aas of Par- 


lament, the Wo2ds were confined in fuch a Manner, as that 


the Juſtices had not oy Pon; but where the Turnpike was 
creted in the Road itſelf, The * Ack was made to pꝛe⸗ 
vent that Jnconvenience, and by that Statute the Tuſtices have 
a Power to remove it in whatever Part of the County it is 
creed. Pz. Fazakerly and M2, Strange argued by wap of Re- 
ply: they (atd that they concetved this Adjudication made by the 

aſtices, muſt be conſidered in the Nature of a Convickton. 
The Adjucication made by them is, that the Turnptke (all be 
abated; the Turnpike was as much the P2uperty of rhe Trul⸗ 
tees, as their own Houle; the Juſtices therefoze have by a final 
Adjudication, from which there is no Appeal, taken away from 
the Truſtees Part of their Pꝛoperty; and if this was not a 
Convition, they did not know what was. If this was to be 
cunſidered as a Conviction, they obſerved that the Counſel of 
the other Side have admitted that the Adjudication muſt be bad 
fo2 the CUlant of a Summons appearing. But even admitting 
that this was not to be conſidered as a Conviion, but only as 
an Order, yet ſtill they appzehended this muſt be bad; becauſe 
the Juſtices have given this ſpectal Reaſon ſo2 making their 
Ozder, that the Oefendants did not appear upon the Notice 
given, which ſhews cvidently, that there was no Summons ; 
aud wherever that is the Cole, that the Juſtices diſcover thein- 
lelves that there was no Summons, it is tmnoſſible that the 
Court can intend that there was one. They obſerved there has 
been a Doubt made, and that a very great one, whether the Ser- 
bing a Summons upon the Party was ſufficicat, unlels he aitual- 
ly appeared upon it; fo2 this Purpoſe they cited the Cale of 
The King and Simpſon, which was a Convtitton koz Deer-ſtealing. 
The Juſtices ſet fo2th upon that Conviftion, that the Defen- 
dant would not appear befoze them; upon that they appointed 
a Time and Place in the Summons ko his appearing. Seve- 
ral Times was it argued, whether that was ſuſtictent ; at laſt 

Vol. II. | 4 E indeed 
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neceſſary, which they ſubmitted 


which the Bill was found. 


indeed the Court was of Opimon that it was; but it never 
was tmagtned, but the Serving the * with a Summons was 
did not appear to have been 

done in the pzeſent Caſe. Mz. Strange then in particular took 
Notice of the Haſttneſs in the Pꝛoceeding of the Juſtices, by 
their determining this Matter the ſame Day on which the Com: 
latnt was. De ſatd he was of Counſel with ve olecuta) in 

he Caſe of The King and Hales, which was an Indicment of 

Foxgery, and tried at the Old Bailey. The Defendant there 
bad taken a Copy of his Indicment, he was ackually in Cuſtody, 
and the Pioſecutoz inſiſted = a Trial the ſame Seſſions in 
he Defendant deſired that his 

Trial might be put off till the next Seſſions, and the Court 
ranted it. In the p2eſent Caſe, Mz. Strange ſald he app2e- 

jended, tnleſs _ Court would relieve upon this Application, 
the Party was —1 without Remedy. The Court he ſaid 
harldly ever — an Inkozmation — the Juſtices fo2 what 
they do at a Seſſions; and the Oefendants have offered, and do 
to try this Matter with the Pzoſecuto2 in a feigned Iſſue; 


no 
but it has been refuſed. The Court declared their Opinion in 


the pre ent Caſe, that the Statute, which the pꝛelent Pꝛoceeding 
was founded upon, was a remedial Law, and not a penal one; 
fo; which Reaſon they ſaid the pzeſent Adjudfcation was to be 
conſidered as an ©2der only, and not as a Convickion. 5 Q- 
reed likewiſe, that as the Oefendants did not appear at the Day 
hich was given them, to deſire that the Time might be en- 
yes fo2 their Defence, the Juſtices were well warranted in 
making thetr Oder the Time they did. And farther they agreed 
that upon this ſecond At of Parliament, the Seflions had a full 
Authozity to inqutre into this Turnpike, in whatever Part of 
the County it was erefted. In ſome other Points they a little 
varted in their Optntons. * Page and 1 Probyn thought 
that where a Puſoner is in Cuſtody, the Juſtices of Oyer and 
'Terminer and Gaol⸗Dellvery have an — £6 inũiſt upon the 
Puſoner's making his Defence on the ſame Day in which he ts 
indiited, let his Dffence be of whatever Nature ft witl. Judge 
Lee was of a contrary Dptnion, where the Offence is only a 
Mlodemeanoz. Judge Page wag of Opinion that a Summons 
tn this Caſe ought to have (Mied fozth, notwithſtanding the 
Notice; but that it ſhould be intended ſuch Summons did iſſue, 
Judge Probyn and Judge Lee were of Optnton in this Caſe, that 
as the Ack had direfted that nothing ſhould be in this Road, but 
by the Direckton of the Truſtees, the Diretton which the Trul- 
tees gave, ſhould be conſidered as an Ozder. That the Autho- 
rity of the Juſtices in their Seſſions, was not to be conſidered 
as an onginal Jurisditton, but as a Jurtsdickton upon an Ap⸗ 
cal. That therekoze q 14 Notice itſelf was ſufficient, and a 
ummons need not be intended. However in whichever Light 
this Matter was conſidered, the whole Court agreed that the 
Ozder ought to ſfand, accozvingly diſcharged the fozmer Rule. 


2 Dale 
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fo2 the Purtners, ſuch a Sum of Yoney in Truſt fo2 the P 


— 


Dale and Mottram. 


N Debt on Bond with Condition koꝛ perfozming an Award, What wan 
I the Dekendant pleaded no Award; the Plaintiff replied, that be ſid co bo 
a Reference was made to theſe Arbitratozs of certain Mat: * 8224 A. 
ters relating to a Partnerſhip between the Plaintiff and Oe. vez nat 
fendant, and the Arbitratozs awarded, that the Defendant i! area, “ 
ſhould pay into the Dands of one John Oakes, who was — thar « Sum 

atn- of Money 

tiff and Defendant, and fo2 the Benefit of the Partnerſhip, da de paid 
which he had not done; and to this Replication 1 was 0 — 88 
Demurrer. Mz. Strange argued in Support of the Demurrer, 
and ſaid, that he appzehended that this Part of the Award, 
which the Bꝛeach was aſſigned upon, was vold, becauſe it re⸗ 
quires the Defendant to pay a Sum of Boney to a Stranger. 
In the Cale of Lane and Tanner, Trin. 12 Anne, an Award wae, 
that the Ocfendant ſhould delfver up to the Plaintiff's 1 
on a Houſe that at the Time of the Award was in the Poſ- 
ſefſion of Sir Thomas Wifeman ; and this Award was held to be 
vold. To the like Purpoſe he cited Rolls Abr. 243. Pla. 6 and 
247 Pla. 4. 3 Cro. 4. and Godb. 12. Mz. Fazakerly argued on the 
other Side, and ſaid, that he ſhould not contend but in the ge⸗ 
neral _ the Rule laid down 1 the other Side was right. 
But where a Diſpute is concerning Partners in Trade, as 
here it was whether the Defendant had pur in bis whole Share 
into the Stock, he did not know how the Arbitratozs could do 
a moze proper Thing, than to Award, that the Dekendant 
ſhould pap in the Deficiency to the Agent of the Partnerſhip 
in Truſt fo2 the Plaintiff and Defendant and fo2 the Benefit 
of the Partnerſhip. De put the Caſe to be, that the Arbitra- 
to2s had awarded, that the Dekendant ſhould Nett a Sum of 
Money fo? the Benefit of the Plaintiff to ſuch Perfon, as the 
Platntiff ſhould appoint to receive it; he belteved, he fatd, that 
it would hardly be contended, but ſuch Award would have been 

ood, The Court was of the ſame Dpinton ; accomningly gave 
= ment fo2 the Platntiff, unleſs Cauſe befoze the End of 

e Term. 


Oates — Collins. 


＋ an Aﬀion upon a Pꝛomiſſozy Note of 20 l. fo: Ualue re- when Mo- 


ceived, the Defendant pleaded Non Aſſumpfit, and pꝛoved up- ney is won 
on the Evidence, that the Mote was given fo; Money won upon vn Wa- 
a Cager at a Hozſe-Race; this Cauſe was fried at the Sit. 7 Nee 
tings befo2e the late Lozd Raymond, and a Caſe made upon this bos far tuck 
Matter fo2 the Opinton of the Court. Pz. Fazakerly argued Money ſhall 
fo) the Ocfendant. In the 16th of Car. 2. 7. there was an Ack not be allow- 
made, which was intitled An Act againſt deceitful, diſorderly and d _ oo 
exceſſive Gaming. De did agree, that the pzeſent Note was not 
Included within that An; but Hoxſe-Raceing is one ot the Games 
crp2eſly mentioned in it, In the goth of Anne 14. 9 

a 
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was made, intitled An Act for the better preventing of exceſſive and 
deceitful Gaming. That Statute takes Notice, that the Laws 
then in Foce were not ſufficient to pzevent the Miſchiefs, which 
happen by Gaming; and — that Reaſon provides, that all Se⸗ 
curities ſhall be void, which are given foz Money won by 
Gaming 02 Playing at Cards, Dice, Tables, Tennis, Bowls 
o; other Game 02 Games whatſoever. This Statute, he ſatd, 
has a plain Relation to the fozmer Statute, and every Game 
mentioned in the fozmer Statute, he lubmitted it, was plain⸗ 
* the ny of this. M2. Spelman argued on the other 
(de, and ſubmitted it, that theſe were JPenal Laws, and there, 
foze to be conſtrued ſtrialy. Hozſe-Racing, he obſerved, was an 
Ercrciſe of Diverfion only, and not Gäming, it could not 
therefoze by any Means come within the Deſcription of the 
Statute of 9 Anne, that has been mentloned. And to ſhew how 
other Statutes, which contain general Wozds in them, have 
been conſtrued he cited 2 Inſt. 478. 2 Rep. 46. 2 Lev. 142. and 
3 Lev, 213. Salk. 609 and 625. Judge Page declared his Dpint- 
on to be, that the pꝛeſent Cale was not within the Statute of 
Ann. Gaming he took to be a Reſteration of ſome Chance 02 
Dazard at one and the ſame Sitting. But Þozlſe-Racing was 
an Erercile of Recreation, and therefoze could not fall within 
the Motions of Gaming, Chat all TUagers were not within 
this Act of 1 M he ſaid was plain, from the conſtant 
Allowance of Policies of Aſſurance. And he took it, that a 
Wager about the Running of a Bzace of Gzeyhounds could 
not neither. Judge Probyn and Judge Lee were of a contrary 
Opinton. — 4 d thep took it that the Statute of 9 Ann. 
was only made by Wap of farther Jnfozcement of the Statute 
of 16 Car. 2. and therefoze that all the Games, which are recited 
in the firſt Statute, muſt be intended to be included in the ſe- 
cond. In Ven. 253. Judge Lee ſaid it is held, that theſe Sta- 
tutes are to be conſtrued liberally. However as the Court did 
not agree in Dpinton upon this Point, the Matter was o2der- 
cd to ſtand over to be ſpoke to again. 


Denail and Brickland. 


When a M* Fazakerly moved, that the Defendant mou be diſcharged 
Judgment 18 out of Cuſtody, by Reaſon that it was (even Years ſince 
omitred the Judgment was ligned, the Defendant lately taken in Ere- 
up within the CUtlon UPON it; pet to this Day the Recozd was never made up 
Time thatby and entered upon the Roll. Judge Page (atd that he took it, 
the Rules of that the Platntiff's Attozney has two Terms given him to do 
the Court it ; 
oh ro be, lt In akter fightng the Judgment, But Judge Probyn and Judge 
how far the 1-<e DEClareD, that they took the Rule of the Court to be, that 
Court will the Plaintiff's Attozney muſt do it befoze the End of the nert 
notdittargs . erm _ wy _ — 1 2 and 8 — 
the - their Opintlon. However the Court agreed, that they could en 
jane outof. Diſcharge the Defendant out of Cuſtody on ſuch an Omtſſion. 
upon that @Thep (ald they could on over the jPlaintiff's Attozney to bung 
Account. In the Reco2d, that the Roll might be made up; which they ac- 
cozdingly did in the preſent Cale. | ds 
2 | 
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The King and Rainer, 


T HE Defendant having been convicked fo2 pzinting a ſcanda- Vide ante 
lous Libel upon the Houle of Losds and Commons, called *3* 
Robin's Game, or Seven's the Main; the Court now ſet a Fine of 

zo Pounds upon him, committed him fo2 two Years, and un⸗ 

til he ſhould pay this Fine, and likewiſe till he ſhould find De- 

curity fo2 his good Behaviour fo2 ſeven Years, 


The King and Dr. Earbury. 


TY E Defendant had given Notice to the Attozney General, —＋ Per- 
that he ſhould move the Court, that his * ſhould g 
be taken off the File and diſcharged, fo? certain Errozs appear Lidel upon 
ing upon the Face of it. He ſaid he had been taken up by A the Govern- 
(Ciarrant from one of the Secretaries of State, ſigned De la ment, what 
Faye; and he conceived that this Warrant ought to have been dn be fi 
ligned with the Name of the Secretary of State himſelf, and er Redog- 
not with the Name of one who was but an Dfficer under him. nizance up- 
(Uhen he was bzought betoze the Secretary of State upon this on ſuch an 
CUarrant, the Secretary of State committed him; and ſince 9<ca6on- 
a pzivate Juſtice of Peace has taken upon himſelf to batl him, 
requiring him to enter into this Recogntzance. No Man, he 
ſubmitted it, has Authozty to batl another, unleſs he 1s equal 
to the Perſon committing. A Juſtice of Peace is an Dfficer 
inferio2 to a Secretary of State; and therefoze he conceiven 
that this Recognizance muſt be illegal. He obſerved farthcr, 
that the Terms of this Recogntzance are, that he ſhall keep 
the Peace; and likewile that he ſhall appear in the Court of 
King's Bench, to anſwer ſuch Matters as ſhall be objected a⸗ 
gainſt him. De did agree that a Juſtice of Peace has Authozity 
to bind over to the Defſions; but this was the firſt Time that 
he ever heard that they had Authozity to bind over to this Court. 
Und to lſhcw that they could not have ſuch an Authozity, he ap- 
pcalcd tu the Statute of 18 Edw. 3, 37 Edw. 3. 18. 49 Edw. 3. 
and 1 & 2 Phil. & Ma. De took Notice farther, that he had en- 
tred into this Recogntzance ſo long ago as Mich. Term laſt , 
and no Jnfo2matton has been filed againſt him, no2 has he hay 
one ſingle Charge during all this Time. The Court ſatd that 
they believed it was uſual fo2 the Secretaries of State not to 
ſigh theſe Warrants themſelves. To the ſecond Objeckton they 
could not inquire into it upon this Motion; becauſe the Notice 
is, that the Court will be moved to diſcharge the Recognizance, 
ko! * appearing upon the Face of it. To the third the 
ſald, thele wg are very frequent fn this Court; an 
therefoze they ſhould certainly not o2der the p2eſent one to be 
taken off the File upon Motion. It the Recogntzance is ille⸗ 
gal, the Oekendant has his Remedy another Way, To the laſt 
Objcition, they did agree that if there had been a Pear paſſed 
trom the Cime that Ver Recogntzance was given, and no Pꝛo⸗ 
lecurton againſt the Oetendant, de would have been intitled be 
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be diſcharged. But till then, by the Rules of the Court, he 
cannot; accozdingly the Potion was refuſed. Vide poſtea. 3 .4.- 


— 


Elliot and Criſp. 


When « Mo- N Na Rule to ſhew Cauſe, why a Trial (ould not be put off 
te foz the Abſence of a Witneſs, an Objeion was talen to 
Trlel, chat the AfDavit which the Rule was made upon, that it was onlp 
M«11 be laid Twozn that the CUlitneſs would not be back till Avguſt, but not 
to be pro, When he would be back certainly; accozdingly the Rule was dil 
ay wage charged. The nert Day M2. Kettleby moved this Matter again, 
Ga, And fatd that he had now an Affidavit that ft was verily be- 
| lleved the CUiitneſs would be back in September; accozdingly the 
Court held this Affidavit to be lufficient, and made a Rule foz 
he wing Tou e. the Trial ſhould not be put off, on Pay- 
ment of Coſts. ey ſaid that theſe Rules ate always dzawn 
up on Payment of Coſts, whether there be any Coſts that the 
other Side are at, oz not. Vide poſtea. 


Homes againſt Mendes Cæſars. 


Vide ante R. Fazakerly Came now to ſhew Cauſe, and ſa(d he did a⸗ 

184. gree the Caſe of Innys and Sinclair was as has been men- 
_ But he ſubmitted it, that it was diſtingutſhable from 
t 


e — one; becauſe in the p2eſent one, the Adlon is bzought 
by Amgnees of a CommiMon of Bankruptcy, who can have no 
farther Knowledge of the Debts owing to the Bankrupt, than 
ag appear to them by ) Ss Books. Þe obſerved it mt : e (aid 
tha 


e Plaintiffs might get ſome Perſon to ſwear to this Debt 
poſitivelp; in Anſwer to this be ſaid, he conceived that t —1— 
rial no 

zoceſs lies fo2 that Purpoſe, Þowever the Court made the 


ule abſolute; and ſald upon this AM o — they 
aſes. 


not be requited of them; becauſe till the Time of 


K 


thought there was no Diffcrence between the 


When a De- 
ſendant is 
ſerved witha 
Copy of a 


Clark and Paget. 55 


ew Cauſe why Proceedings ſhould not be Caf 
| obo of why P 4 27. by Reaſon of there be- 


Writ, in Pur- 
r of the Defendant inſerted in the Engliſh Notice; 
1 , F Strange {Udmltted it, that it was not ores; becauſe the 
what ſhall fenvant himſelf was perſonally ſerbed with it. Þowever, 
not be ſ«id to the Court was of Opinton, that as the Fozm inſerted in the 
be « luft. a7, begins with the CWiozds You A. B. the Letters A. B. muſt 
c—_—— foy the Name of the Defendant ; and therefoze the Name 
Masten. of the Defendant ought to hade deen mſerted; foz which Reaſon 
in — — they made the Rule abſolute, 

Att of Par- 


ligament. 


O N Rule to 


A 


4 Anonymus. 
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Anonymus. 


R. Wheat moved fo2 an Jnfo2mation againſt one Hurſt, When a Per- 

fo2 ating as CAinder-Sheriff of Huntingtonſhire, and as an —_— 
Artozney at one and the ſame Cime. De ſaid this was againſt Sang Kr. 
the Statute of x H. 5. 4. Accozdingiy the Court made a Rule torney bon, 


to ſhew Cauſe, Vide poſtea. contrary to 
the Statute of 


1 H. 5. 4 bow far the Court will grant an Information againſt him. 


The City of London and Sir Fiſher Tenſh. 


HE Common Scrfeant moved to make a Rule abſolute whar are the 
fo2 amending a Declaration. J. Bootle junior ſatd he Terms which 
ſhould not oppoſe? it upon Payment of Coſts, and four Days —— 
Time to plead, as the Plafntiff had giben no Rules to plead this „ „e e 
Term, though the Declaration was of laſt Term. The MPaſter moves to «- 
inkozmed the Court, that (f Rules to plead had been given this mend his 
Term, the Defendant would have been tntitled only to two Declaration. 
L ays Time to plead in; but as the Rules were not of this 
Term, he thought him well intitled to four Days; accozdingly 
the Rule was made abſolute on thoſe Terms. 


Bell qui tam and Wyat. 


= an Inkozmation qui tam upon a uſurious Contrat, M). How far the 
Harvy moved that the ÞPzoſecuto2 might have Liberty to cam- Court will 
pound the Foxfeiture. He-obſerved that in the Exchequer, ſuch ue Have. 
Motions are frequent; and Judge Page ſaid he remembzed that cr mul 
the lame has been allowed here; accozdingly the Court made a compound 


Rule to (hcw Cauſe. his Profecu- 


tion, 


Weltpee and —— 


. an Adion brought by the Plaintiff, as Affgnee of a Ball- How for « 
Bond, the Bail pleaded Comperuit ad diem; the Plaintiff 3 
joined Jſſue upon that Fack. Now :. Denniſon ſaid, that the bert char a 
Truth of the Caſe was, that the Oetendant did give Ball at h. piece 
a Judge s Chamber; but Erceptions were taken to that Ball man beraken 
in Time, and they never juſtified, A Bail-Pliece be ſald there- „ me File, 
foze there was ſigned by the Judge, which has a Colour of an / Naa 
Appearance, though not a real one; fo2 which Reaſon he moved, „tte an 
that the Bail-Piece might be taken off the File. Judge Probyn appcarance. 
laid, i this was the Fai, the Ball⸗Piece would do the Plain⸗ 
tiff no P2ejudice ; fo2 there are only the initial Letters of the 
Names of the Bail, when the Judge ſigns it. The Names are 
afterwards un out at length, if there are either no Ercep- 
tions to theſe Batl within Time, oz if there are Erceptions 
to them, and they juſtify to the Satisfaction of the Court. de 

e 
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the p2eſent Caſe tt is ſald that the Exceptions to the Bail were 
put in in Time, and they did not juſtity; the Blanks of their 
Names therefoze could never be filled up; and conſequently 
this can no way be called an Appearance; fo2z which Reaſon the 
Motion was refuled. 


The King and Amys. 


M* Forteſcue NOW Came to ſhew Cauſe why this Oꝛzder ould 
not be quaſhed. He ſald there had been four Exceptions 
taken to it, Firſt. that the Trade of a Carpenter is not with- 
in the Ak. Secondly, that it does not appear that the Maſter 
had any Money with the Appzentice. Chirdly, that the Seſſions 
cannot oder Reſtitution of ſuch Money. And laſtly, that it 
neces not appear that the Maſter appeared, oz was ſummoned 
and made Default, De began with this Anſwer to the laſt Er- 
ception firſt, And as to that he ſubmitted it, that this did ſuf- 
ficiently appear. The Ozder recites the Complaint of the De⸗ 
fendant's not inſtrufking his qe well, which appearing to 
be true (ſavs the Ozder) and- after hearing Counſel and Evi⸗ 
dence touching this Matter, it is oꝛdered by this Court, &c. 
Now Counſel and Evidence could not p2operly be ſaid to be 
heard, but by hearing Counſel and Evidence on both Sides. 
De (atd further, that he app2ehended it was not neceſſary that 
the Dekendant ould have been ſummoned at all. The De- 
fendant by being bound over to the Seſſions by the head 
Officer, whom the Complaint was firſt of all made to, was 
bound to take Notice of - Time, when he was to 145 
there; at leaſt he concetved that ſuch Summons need not be let 
fo2th in the 12 at moſt it is Matter of Pꝛoceeding only; 
and therekoze fk requiſite, ſhall be intended; and fo2 Authozit 
in Anfwer to this Exception he cited Salk. 67. and 490. By whic 
Caſes the third Exception was anſwered likewile; fo2 there it 
fully appears that the Seſſions may ozder Reſtitution. In Au- 
ſwer then to the ſecond Objeitton he ſubmitted it, that it could 
not otherwiſe be intended by the Ozder, but that the Dekendant 
did recetve Money with his Appientixe; ſo2 the CTTlozds arc, 
That Hliam Amys do return and 1 back the Sum of 5 Pounds to 
his Apprentice. Mow he ſuppoſed that ft would Hardly be con- 
tended, that a mn could pap back Money which he had ne- 
ver received, Then as to the laſt Erception, he did agree that 
the Trade of a Carpenter is not mentioned within the 3d 02 27th 
Seton of the Statute which this O2der ts founded upon, but 
within the zoth it 18; and rhe 35th muſt certainly have a Re- 
lation to all the Trades that are crpzeſly mentioned wow! 
and he believed it would be very difficult to afſiqn a Reaſon 
why it ſhould not extend to all Trades in Being at that Cime; 
elpectally ſince it is admitted that the Clauſe of the Statute, 
which relates to a Service of ſcven Pears Appzenttceſhtp, 
vores ertend to all. My, Strange argued by way of Reply, 
and ſaid that he —— it did by no Means appear that 
the Defendant was (ummoned in the p2cſent Cale. Hearing 
Counſel and Evidence upon a Complaint, may 8 
£0 under 


K 
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underſtood of hearing Counſel and Evidence on the Side of 
it; and if the Truth of the Faf had been otherwiſe, un⸗ 
doubtedly it would have been ſet fozth in the Ozder in the 
common Fozm, viz. after hearing Counſel and Evidence on 
both Sides. Then in ozder to ſhew that a Summons was 
neceſſary, he ſaid he did agree (f the Application had been to 
the head Officer, bekoze y Complatnt came * the Seſ⸗ 
ſions, there would have been no Occaſion foz a Summons; 
but it is well known that the ſettled Determfnation of the 
eth Section in this Ac of Parllament has been, that the 
Seſlions have an oziginal Jurisdition, and that chat Part 
of the Clauſe which tpeaks of the previous Application to 
the head Officer has been conſtrued to be only direckoz y. The 
pzeſent Ozder therefoze muſt be intended to have been made 
upon an 02igtnal Complaint to the Seſſions, in as much 
as the contrary does not appear; and in ſuch Caſe, he con» 
ceived a Summons muſt be abſolutely neceſſary, Then in 
Oder to ſhew that the Summons onght to appear, he ſat 
he thought that the Caſes cited out of Salkeld by the other 
Side did in a Manner allow it. In Maintenance of _ 
third Exception, he ſald he did agree if the Appzentice in the 
zeſent Caſe had been bound out with Money raiſed by the 
Nuſtices, they might have ozdered Reffitution; but as this 


docs not appear, it muſt be taken to be otherwiſe; and there: 


foe he appzehended this Exception would pꝛevall. To the 
ſecond he ſubmitted it, that the Adjudication of fnferio2 Ju⸗ 
risditions is not to be taken by Intendment. And to the 
firſt he did own, that he was not appziſed of this Anſwer; 
and therefoze this Exception he was willing to give up. 
The Court declared their Opintons, that the —— up the 
firſt Exception was very right; becauſe undoubtedly the An⸗ 
(wer that has been given is full in this Polnt. They ſaid 
likewiſe, that they were of Opinton that the ſecond and third 
Exceptions were anſwered likewiſe; but as to the laſt, con: 
cerning the Summons, the Court were not ſo well agreed 
in; fo2 Judge Probyn had doubts whether the Summand 
ought not to have been ſet fozth. And upon this the Pat⸗ 
ter wag ozdered to fund over. 

N. B. Mz. Strange in his Argument of this Caſe ſafd that 
in the Caſe of The King and Walkely, Mich. 12 George t. the 
Caſe of The King and —_ was cited, and upon the Au- 
thozity of that Caſe the Ozder was quaſhed, which wag 
made in the Caſe of The King and Wakely. It was the 
Trade of a Cutler, which the Apprentice there was bound 
to; an Ozder of ODiſcharge made by the Juſtices; and the 
Court held there, that that was not a Trade within this 


Part of the Statute, 
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How far | aw 


Procerdn jv 


Biſhop and Stacey. 


N Debt upon a Recogntizance there was a ſpectal Demur: 
rer to the Oeclaratton, and two Matters ſhewn for Cauſe 


woll b. bac rf, that in this Declaration, which 1s in Engliſh, the Plaintiff 


to be pro 


is ſald, to bing bis Bill agatuſt the Oefcnbant being in Cu⸗ 


e Wee, Rody of the Marſhal of the King's Bench, whereas the Fozm 


or mot, 
within the 
Meaning of 
the $ ature 
ol 5 Geo. 3. 


ide ante 


of tie Latin Declaration uſed to be in Cuſtod' Mar' Mareſc' 
in Cur' Domini Regis coram ipſo Rege; ſecondly, that it is ſaſd he 
bzings his Bill generally, without ſaytng in proper Perſon, 02 
by Attozney, Guardian 07 pe Amp. And Mz. Cay now 
argiucd in Suppozt of theſe Exceptions. To the ſecond he ſatd 
the Authozity of 1 Roll's Abr. 794. ts erp2eſs, that in the Caſe of 
a Delendant it muſt be ſet out, whether he appears in Perſon 
02 by Atto2nev, by Guardian 0! P2ochein Amp; and he ſub- 
mitted it (here was equal Reaton it ſhould be ſo in the Caſe 
of a Plalnt f, To the firſt he did agree, that in common 
Specch 1 Marſhal is called the Barſhal of the * Vench; 
but in pleading the Stricknels of the Stile of bis Dffice muſt 
be (et out. M7. Denniſon argued on the other Side. 2 ſaid 

e did agree, that where it is (et out, that the Plaintt bungs 

{s Bill per Attornatum ſuum, 02 per Cuting Attornatum ſuum, that 
is bad; becauſe the Plaintiff admits, that he b2ztngs his Bill 
by b Cale de and has ſet out that tmpcrfetly. But in the p2e- 
ſent Cale he appzehended, that it ſhould be intended he brought 
it in p2oper Perſon ; and therefoze ſubmitted it, that that Er⸗ 
ception was anſwered. To the other he relied upon Salk. 439 
and 602. and ſubmitted it, that the Stile of the Office of the 
Marſhal 1s ag _— deſcribed by the Mame of the Marſhal of 
the King's Bench, as by that of the Marſhal of the Marſhalſea; 
and by the Authoztty of thoſe two Caſes, which he cited, if the 
Stile of his Office had been ſct out by the Name of the Mar- 
ſhal of the Marſhalſea, that would have been good. De ob⸗ 
ſerved farther, that thzoughout the Statute of 8&9 W. 26. 
this Officer ts called Parſhal of the King's Bench Piiſon; 
and therefoze ſubmitted it, that that was at leaſt ag proper a 
Deſcription of his Dffice, as the other. However the Court 
ſatd, that foz the Cauſes afſigned they were at p2eſent inclined 
to [think that the Declaration could not be maintained; but 


02dered the Matter to ſtand over. 


Martin and Duffeild. 


HE Exrozs to reverſe this Dutlawzp coming now on in 
the Paper to be argued, 997. Strange [atd, that he did not 
think it neceſſary to mentton above one of them, which was, 
that the Puſtings are ſaid to be held in Civitat London, and not 
pro Civitat. Upon DOutlawzies in the County Courts, be — 
this is an Exception conſtantly allowed. Accozdingty the Cour 
was of the ſame Optnton, but at pꝛeſent would not reverſe 


it; becauſe the Detendant had not given fuffictent J2otice po 
+ 5 
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Bath to the Oziginal Aﬀton ; the Notice being given but laſt 
Might, whereas the Court ſaid there ought to have been one 
whole Dap from the Time of giving Motice; and therefo2c 
o2dered this Matter to ſtand over till to Mozrow, that the 
other Side might have an Oppoztuntty of tnquiring into tle 
Circumſtances of the Bail. he nert Day the Defendant's 
2008 een themſelves ; and upon that the Dutlawzy was 
reverſed. | | | 


The King and Roſamund Robinſon. 


| 5 having been returned againſt the Defendant, M2. en a, 
Strange ſatd ſhe was willing to confeſs the Reſcous, but root 

moved, that ſhe might be diſcharged upon paying a mall o, . pic?” 

Fine. Þe did agree, that upon the Afﬀidavit of two Batliffs how far the 

an Attachment was granted againſt her, and that ſhe now lay Court will 

in York Gaol tn Cuſtody under that Attachment. But 5 

ſatd he had Affdavits of ürxteen People to ſhew, that this gun tine 

Complaint againſt her was abſolurely Falſe, and without the „ichout re- 

lcaſt Colour of Foundation. The Clerk in Court, he obſerved, quiring bim 

would undertake to pay the Fine; and therefoze upon theſe Cir- 1 talk — 

tumſtances, and her Payment of the Fine which the Court 6e Foteen. 

ſhould ſet, he hoped ſhe ſhould Have a Superſedeas. Mz. Faza- * 

kerly ſald he ſhould not oppoſe it, if the ſhould go befoze 

the Maſter. The Court however o2dered the Afﬀidavits to be 

read, and on hearing them read, they let but 6d. Fine upon 

her, without requiring her to go befoze the Maſter, and like- 

wiſe granted a Superſedeas. 


The King and Halpyn. 


HE Defendant having been o2vered to be examined upon — far oo 
Interrogatones, Serjeant Belfield moved, that he my 1 
go befoze the Paſter to pay the A ſuch Coſts and Ca. require « 
mages, as the Maſter ſhould appoint, and on Payment thereof bern to 
that he might ſubmit to a ſmall Fine. Mz. Kertleby on the m«ke « be 
other Side ſaid, that he ſhould not oppoſe it, pzovived the ro. 
Defendant would inſtantly make a Depoſit befoze the Maſter 
of ſuch Sum, as he ſhould think reaſonable. Derjeant Belfield 
conſented to that likewiſe. Accozdingly a Rule was dzawn up 
by Conſent fo2 that Purpoſe, But Judge Page (aſd, if the 
82 had not conſented, the Court could have made no 


Anony- 
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Anonymus. 


How far the R. Kettleby moved to quaſh a CUrit of Excommunicato capi- 
— M endo fo2 Uncertainty; the Sentence againſt the Defen- 
vor que" dant being let out to be in a Cauſe of Slander o Defama. 
Re Gi. tlon. DE ſald he remembered M2, Strange obtained a Rule fo? 

quaſhing ſuch CUrtt in cauſa Convitii ſive defamationis. The di⸗ 


endo, not- 


withſtanding ret Tranſlation of the CWlozd Convitium he took to be Slander; 
los uncer- and therefoze ſubmited it, that that Cale vas diretly tn Polnt 
ſeribing e with the pzeſent one. Judge Lee ſaid he remembered, when 
Off:nce, Mz. Strange made that Motion, he cited a Book which chewed, 
that the Clozd Convitium in the Civil Law Denſe of it ſignified 
a different Matter from the Wiozd Defamatio; therefo2e in that 
Caſe there was a plain Uncertainty. But tn the pzeſent one 
the Court ſaid that their Opinion was, that a Charge of 
Slander and a Charge of Defamation ſignified eraftly the 
ſame Thing; fo2 which Reaſon the pꝛeſent Motion was re- 


fuſed, 


Tonſon and Ironſon. 


How far the R. Banks came to ſhew Cauſe why an Attachment ſhould not 
Court will go againſt one Bryan Ironſon, who wag an Attozney, fo 


krant an At- not — at a Trial in Purſuance of a Subpœna, whereby 


ca the Platutiff was fozced to be nonſufted. But befoze he went 
nel, by Rea- (NLO his Defence, 5. Marſh en the other Side deſired Leave, 
lon of his nor that a Supplemental Affidavit might be read, by which it was 
„ending at Twozn, that this Attozney took the Subpeena into his land, and 
the Trial, in cad it 02 ſeemed to read it; which the Court accozdingly al- 


_ Puriwanceof ſowed of. The Defence then, which Mz. Banks made fo? this 


* lg. 
Subp®"4- Attozney was in this Banner. Pe ſaid he had no Oppoztunity 
to anſwer the Supplemental Affidavit now p2oduced ; and by 

the Affidavit, which the Rule was obtained upon, it was only 

ſwo2n, that he was ſerved with a Ticket annered to this Sub- 

pœna; now in the Ticket he was only required to appear at 
Weſtminſter befoze Sir Francis Page at the Court-houſe there; 

the Court-houſe, he ſaid, was the Place near the Court of Re- 

queſts, where Writs of Inqutty are executed, and there he 

did attend accowding to the Time menttoned in the Ticket. It 

was inſiſted on the other Side by Way of Reply, that the 
Subpœna was tight, as it ought to be; the Ticket now ſince 

the Engliſh Act cannot be matertal ;_and therekoze this Attozney 

(aft nat take Advantage of any DOecfet in that. The Court 

were of Opinton, that the Faits contatned in the Supplemen- 

tal Affidavit were Fats of a different Nature from thoſe (won 

in the Firſt ; which this * had not an Oppoztunitp of 
anſwering. They thought that thoſe Facts made the Caſe 


jetty clear againſt him, though perhaps upon the firſt it might 
'e doubtful; accozvingly diſcharged the Rule fo? ſhewtng Caule ; 
and gave the Plaintiff Liberty to move fo? an Attachment upon 


this Supplemental Affidavit, with the Subpura annered _ ö 
| 


4 


oe WS RR. HU ROO Qty ww co 


quently, it 


— 


Term. Trin. 6 Geo. II. 1 733. 301 


which accozdingly was done; and a Rule made to ſhew Cauſe 
upon it. 


The King and Sandys. 


N Rule to ſhew Cauſe, why an Inkozmation in the Na. How far the 

ture of a Quo Warranto ſhould not go againſt the Defen- Court — 
vant fo2 exerciſing the Dtfice of Becoder in the Bozough of fen on la. 
Etham, Mz. Wills ſaid, that the Fait was in the Manner fol- in he Na- 
lowing. By the Conffitution of this Bozough the Mapoz, tureof a Quo 
Adermen, Recozdcr, Chamberlain and Capital Burgeſſes Warrants «- 
make the Common Council. Cipon the Eletton of a Recozder mo Per- 
it 1s pzovided by the Charter, that the Chamberlain ſhall, not {© anf 
be preſent, but that he (hall be choſe by the Mayoz, Alder gee, by Rea 
men and Capital Burgeſſes, oz the majo2 Part of them. fon that the 
(lpon the Eleftion. of a Chamberlain it is 1 ˖ l that the Perſons who 
Reco2der ſhall. not be pꝛeſent, but that he ſhall be choſen by the che dm | 
Mapoz, Aldermen and Capital Burgeſſeg, oz the majo2 Part morty te de 
of them. Notice of an Aſſembly of the Common Council was c. 
ozdered by the Mayo? to be given fo2 the 29th of September laſt, 


which was done accozdingly. Eleven of the Body met at that 


Day, in which Aſtembly was one Pz. Bolen, whoa had been Al- 
derman and Chamberlatn both fo? ſeveral ry together, 
(When they were met My, Barker, the late Recozder, ſurren- 
vered his Office, aud the pꝛelent Ocfendant was eleaed by the 
Majonty in his Room. An Entry was made of that Elciton 
to this Effet, At a Common Council held ſuch a Day Sandys 
was elected Recorder by the ſaid Common Council. And at a like 
4flembiy held the ſecond of October kollowing, in Purſuance of 
the like Motice he was cleited into this Office again by the 
lame Majozity, and was then ſwo2n into his Dffic*. Mz. Wills 
ſald that the Objcfion made to the Defendant's Elettou was, 
that the Common Council! conſiſts of the Mapoz, Aldermen, 
Recower, Chamberlain and Capttal Burgefles , that Notice 
was given to them of an Aſſembly of the Common Council; 
that when they were aſſembled, they could do no, dd, but an Ack 
of Common Council; that the Recozder ts not to be choſen by 
any * which the Chamberlain is a Pember of; conſe - 

S objeited, that he is not ta be choſen by the Com- 
mon Council; and therefoze that the Defendant's Ele#ton was 
illegal. Mz. Strange agreed, that the ' Fa was truly ſkated, 
and likewiſe the Ohbſeitton ; but Deſired to mention only one 
Caſe in Suppozt of tt, which was the Caſe of The King and 
Carliſle, where it was determined, that when Notice is given of 
an Uſlembip of a Common Council, and the Common Counctl 
meet accoppin ly, Part of that 4ſlembly cannot go away, and 
another Afſem ip conſiſting of a leſs Mumber, though of the 
lame Perions, tozm themſelves, and tranſat Buſineſs at that 
icſs Alſembly. Notice was given of the greater Aſſembly, and 
not of the lels; and theretoze what is done at the leſs Aﬀem- 
bly ts without Authozity. M). Parker on the ſame Side ſald 
that he had a Note of that Caſe, and be had taken it in the 
Danner following. Jt came on upon a Return to a Mandamus 

OL, . 
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and was argued firſt of all in Trin. 5 Geo. 1. Jt was a Man- 
damus to reſtoꝛe one Polter to the Office of Capital Cites of 

the City of Carliſle. The Return to it was, that the Wapyoz, 
Aldermen, Batliffs and Capital Citizens fozm the Common 
Council of that City; that the Power of removing a Capital 

Citizen is in the Mayo; and Aldermen, oz the _ Pe of 

them. The Return farther ſet forth, that on ſuch a Day No- 

tice was given of an Aſſembly of a Common Council, who al- 

ſembled rhemielves accozdin * that Polter was ſummoned at 

that Afem * to anſwer (uch Crimes as ſhould be objecked a. 

Peu him, fo2 which he was to ſhew Cauſe, why he ſhould not 

e removed from his Office ; that Polter did not appear ; where- 

upon the Payoz and Aldermen, fic ut prefertur aſſemblat', made 

| an Onder fo — 1 him. In Trin. & Geo. 1. Lo2d Chief 

| Juſtice Prat delivered the Reſolution of the Court, that the 

Return to the Mandamus was bad. Pe ſaid, they were of Opt- 

nion, that the apo? and Aldermen ought to have been ſum- 

moned in a diſtin Capeetty z and thereupon a peremptozy 

Mandamus was awarded. 7. Wills then went on in his Argu- 

ment, and endeavoured to anſwer the Objetfon. De ſaid he 

was of Counſel in that Cale of Carliſle, and ſhould not contend 

but the Fact might be as it was ſtated; but, if he remembered 

ripht, de took ſt a good deal of the Streſs of the Argument, 

which the Chicf Juſtice delivered, went upon this, that it ap- 

- peared by the CUo2ds ſic ut prefertur aſſemblat', that the Mayo? 

and Aldermen ated in —— Capacity as Members of the Com- 

mon Council; as Members of the Common Council they had 

no 2 to make this Removal; they had this Power in an 

intite diſtin Aran, as making together one diſtinck Body 

of Mapoz and Aldermen; and as it appeared they did not 
| at in that Capacity, the Removal was undoubtedly bad. pe 
| ſaid he concetved, that that Caſe by no Means came up to the 
preſent one, Fo} in the pzcſent one, he ſubmitted it, that 

e Common Council. habe the Power of eleting both a Re- 
coder and a Chamberlain; t barter only p2ovides, that 
at an Election of a Recozder the Chamberlain ſhall not be 

zeſent. ). Bolen, as Chamberlain, was not pzeſent, no}. 

es it in the leaſt appear, that he ated as ſuch. Foz which 
eaſon be pe that the Rule ſhould be —_— The 

Court ſatd this was by no Means ſo clear a Point in Fa- 

vour of the efendant, as to have it determined upon a 

c 


Py * . . * 


Motion. ozdingly they made the Rulc abſfotute. 


1 
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4 2. hs [3 Br. . 1. + I, The King and Lloyd, 
| ts HIS was a Conviition at the Deſſſons agataſt the-Defen- 
[ — dant, late Clerk of the Peace in the County of Cardigan, 
| Fance wall whereby the Juſtices there removed-him from: his Omce upon 
be ſaid to be g Complaint that was made befoze. them. Pz. Fazakerly fuld 
duly remo- t was founded upon the Statute of x W. & M. 21. aid he 
ved from bis wag ready to take ſeveral Exceptions to it. One though, he 
Once, ot belirved, would be ſufficient at | pzeſent ; which was, that, 


the Juſtices have not let fesch the Evidence upon which t 17 
C ' 
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convicted him. In the Cale of The Queen and Guery, Paſch. 13 
Ann. a Convi#ton was quaſhed upon this Exception; and fo 
was another Convitton quaſhed upon ot like Exception that. 
ſame Term. Oe ſaid he wonld give the Gentlemen of the 
01 


other Side a Note of ſome moze Exceptions, which he ſhould 
take to it; acco2dinly this Matter ſtood over. Vide poſte a.. 


"—_—— * 


Weele and Smith. 


M* Fazakerly moved to make this Rule abſolute upon an 144" *""© 
Affidavit of Service; and upon that Serjeant Eyres ſaid 
he was ready to ſhew Cauſe. The Ovzeions to this Erecu- 
tion he obſerved were two; Firſf, that the Name of the Plain- 
tif was miſfgken in the Fieri Facias. Secondly, that the Ere- 
cution was taken out 2 a CTTirit of Erro2; he ſaid 
would ſpeak to the laſt Objeittun firſt, The Counſel of t 
other Side ſaid that they pzincipally relſed upon the other Ob. 
ſcäton; and they hoped that was ſo. plainly with them, that it 
would be tinneceſſary to go into the other; w (eh accozdingiy 
the Serjeant did. He ſatd he did agree, that in the Fieri Facias 
which rhe Sheriff made the Execution upon, there was a Pi- 
fake in the Plaintiff's Mame. But he obſerved it was the 
ſmalleſt Miſtake that pofſibly could be, it was the Miſtake of 
the firſt Letter only in the Plaintiff's Name, an N inſtead of a 
W. Chis Miſtake indeed was not Diſcovered till the CUrit, 
was erecuted ; but befo2e the — of the Return of it it was 
dilcovered, and a new wut afually ſued our and delivered to, 
the Sheriff _— that Time, with the right Name of the 
Plaintiff in tt, De ſaid as this was a mere Miſtake, he ſub- 
mittcv it, by ſuing out the new Fieri Facias within that Time, 
e and delivering it to the Sheriff within that Time likewiſe, it, 
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t was cured in Point of Law; at leaſt he hoped the Court would, 
. not interfere in this ſummary Method, but leave the Party to his, 
t Remedy, if he has any, by way of Adion. A}. Fazakerly argued 
£ on the other Side, and ſald he believed it was never imagined, 
| if a Defendant is arreſted upon a bad Writ, that the Plaintiff 
4 can take out a good one, whilſt he is under the Arreſt, and cure 
£ the Defet of the bad Writ upon it. Foz which Reaſon he 
4 hoped this Objeckion ſhould prevail. Judge Page and Judge Lee 
4 ſaid they were of Opinion that this Deket in the Writ of Ex- 
ttution was made good by the Pethod that had been taken. 

Judge Probyn was of Optnfon to the contrary; However ag 

the Court were not agreed in this Point, Serjeant Eyres went 

on to ſhew why he appꝛehended the ſecond Obje#ton ought not 

to pzevaitl. De ſatd the Writ of Erro that was ſued out, wag. 

a CUrit of Erro quod coram vobis. Thoſe CUrtits of Erroz the 

4 Court will never allow, unleſs they (ce a ſuffictent Reaſon fo} 
n, that Purpoſe; and he appzehended they were no Superſedeas eben 
n at Common Law, till Pali put in; at leaſt this was the moze 
4 clear ſince the Statute of Ch. 2. which requires Bali to be put 
Je in to all Writs of Erroz after a Uerdt#, and a Gerdid there 
he was in the pzeſent Caſe. De obſerved — that in Fre the 
5 Pꝛecedents they could find vf theſe Writs of Erroz, Bail is put 
in, 
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in, and particularly he pzoduced one of Ball being put in by 
M2. Foreſt the Attoznep befoze Lo2d Chief Juſtice Raymond. Mz. 
Lacy on the ſame Side (aſd that in Ven. 207. it was Deſired 
there that a CUrit of Erroz quod coram vobis 78 be a Super- 
ſedeas in a particular Caſe upon 1 in of Ball. It was 
not ſo much as offered there, that ſt Mould be a Superſedeas with- 
out it. And in the Folio Edition of Lilly's Practical Regiſter 528, 
he obſerved it was ſald, that on Motion at the Side Bar the 
Court gives Leave that this Urit ſhall be a Superſedeas. Mz. 
Fazakerly on the other Side ſald that he concetved the Authozity 
of the Caſe cited out of Lilly was ſfrongly tn Favour of thetr 
Side; fo2 it is admitted by that Caſe, that by the Leave of 
the Court, this CUrit of Erro2 is a Superſedeas without Vall; 
and as to asking Leave of the Court fo2 this Purpoſe, he knew 
no Law that requfred it. Then as to the Caſe in Ventris, the 
Authozity of that he ſald was of no CUctght; fo2 there it 1s 
agreed that the TUrit of Erroz that was bzought would not 
lie by Law; it is deſired by the Counſel that it may be a Super- 
ſedeas upon putting in of Ball, and the Court refuled it. The 
Statutes that require Ball upon Writs of Erro: he obſerved 
were reſtricktive upon the Liberty of the People; and therefoze 
have always been conſtrued ſtrickly; koz this Reaſon it ts, that 
they are held not to extend to Erecutozs, It appeared then he 
ſaid that the Arguments that have been uſed by the Defendant 
in Erro, to ſhew that this CUrtt is no Superſedeas till Vall 

ut in, were of little oz no Cieight. Then in o2der to ſhew 
hat it was, he obſcrved that there was no Officer to take Ball. 
The Maſter inkozmed the Court, when he bzought one of thele 
CUrits of Erroz once he put in none, and he never knew that 
the Pꝛacktice of the Court requtred it. M2, Fazakerly ſatd too 
that he ſubmitted it, that the Saytng of Lozd Coke in 3 Bullt. 
62. was ſtrongly to that Purpoſe. Judge Lee ſafd that a ſecond 
(Urit of Erro2 18 no Superſedeas to an Execution, and this ap- 
pears by the Caſe of Butler and Luſitanoe. In the Caſe of Walker 
and Stokoe in Carthew, he (aty too, it appears that Bail 
was put in. Judge Page went out of Court befoze the argu⸗ 
ment of this Objetton was over; accozdingly the Matter was 
02dered to ſtand over. Vide poſtea, 


Oates and Neſs, 


When an Ar. [] PON the Maſter's Repozt the Fact came out to be, that a 
1 VBatliff had (ſerved a Krit upon the Oefendait out of his 
be rie Batliwick; the Defendant gave che J-latutiff Notice of this, 
Court will and (tf he pꝛoceeded. Pet becauſe the Dekendant did not com 
not ſtay the platn to the Court of this Jrregularity, till after the Oeclara- 
Proceedings, F ion deltvered, and Motice of Wirit of Enquiry which was erc- 
dy Rake cores, the Judgment being by Oclkault, and after Execution 
yin Gs executed upon the final Judgment, the Court refuſed to ſet it 
the Arreſt aſide, Accozdingly the Rule of Reference to the Maſter was 
was made. diſcharged, | 


1 | Collins 
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Collins and Hodſden. 


MN Gapper moved in an EjeXmenr, that the Landlozd, Logd How far in 
Weymouth, might be made a Co-Defendant, and that Mz, ** EjeQmene 
Tanner, upon whoſe Demiſe the pyeſent Cjeftment is brought, . <2". 
might produce the oziginal Leaſe of Lozd Weymouth at the Crt es eg 


rett that 


al; he being Leſſee under Low 2 —— and having aſſigned Deeds hould 
Part of the Lands contained in that Leaſe to the Defentant. be proquced 
Judge Page lald he very well remembzed the ſame Motion, ug „ e Trial 


the latter Part of this is made in an Ejetment, which he was 


Counſel tn, in Lozd Holt's Time, where the original Demiſe was 
dy rhe _ 5 Ar» _ * Cary ivglp 
this Part of the n the p2elent Caſe; thou 
the other Part of it was granted, 1 $ Thoug 


Elliot and Criſp. 


HIS Matter coming on again, a new Affidavit was p2oduced, vice ante 
T and now Mz. Strange came to ſhew Cauſe, and Cato he div — 
agree this Alfdavit was a little moze certain than the fozmer; 
in the lozmer tt was only ſald that be foze Notice of Trial given 
the Tlitneſs went over to France generally; in this it is (won 
he went over to Roan in Normandy. But he obſerved that Roan 
was not much farther off than York, and therefoze the Platn- 
tiff might have had him over by the Time of the Trial, if he 
han — 1 proper. Judge Probyn ſatd the Plaintiff could have 
4 s to bzing him hither ; accozdingly the Rule was made 
ablotute. 


Ruſlel and Lacey. 


O Motion to juſtify Vall, My. Bootle, junior, ſafd that the when Notice 
Notice was given but efterday at two a Clock, and he ſyb- is given of 
mitted it, that by the Rule of the Court there ought to be a yang 


Way intervening; fo; which Reaſon he deſired that the Ball n . 


might come again Co-mozrow, in Ozder that the Plaintiff might 5 cieac 


have an W in the mean Time to inquire after them. Notice of 
The other Side (aid that one of theſe Bott lived tn Grays-Inn that Sort. 
Lane, the other in Southwark, and was a near Meighbour, and well 

known to the Plainciff. Apon which the Court asked the 

Maſter whether there was ſuch a Rule of the Court; and 

he infozmed them that there was not. Accozdingip the Bal 

were allowed to juſtify themſclves now. 
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When a Scire 


Damon and Jolliefle. 


R. Draper came now to ſhew Cauſe, and ſiibmitted it, 

that by the Rule of the Court the Venve in this Caſe 
could not be changed into Dorſetſhire, and he had no Authoztty 
to conſent, Aal. Banks on the other Side ſard, that he ſubmit⸗ 
ted it, the Rule ſhould be made abſolute, He obſerved, that 
where a Certiorari | to remove a Canſe above 51. cut of 
the Jurisdiftion of Pool, which is ſent up accozdingly, and ak. 
terwards the Cauſe is ſent down to be tried, the Trial is 
always had in Dorſerſhire. = obſerved too, that the Freehol- 
ders in Pool attually vote fo: Rep2eſentatſves ko: Dorſetſhire ; 
thougy = Legality of thoſe Cotes is now under Diſpute. 
hic as, he appzehended, were a ſufficient Evidence, 
that Pool 1s conſidered as Part of that County. Judge Page 
did agree the Fai relating ta the Certiorari to be as has been 
mentſoned. But pet the Court ſafd they always took it, 
that Pool was a Town and County of it ſelf; foz which Rea- 
ſon they diſcharged the Rule. 


Godwyn and Brooks. 


[1-28 a Scire facias to revive a Judgment, affirmed in the 
Exchequer Chamber, the Oefendant appeared and demur- 
red. M2. Strange now took an Erception to the Return of 


order to re- the (Urit. De ſald the Return was on Monday in five Weeks 


vive à Judg- 


from the Feaſt of Eaſter, as if that Return, which is called 


mall be ſaid the five CUlecks from the Feaſt of Eaſter, was on a Monday, 
eo bo « ſuffi- Mow he obſerved, that that Return Day was on a 1 
e 


nor, in ſuch 


and ſo is Quinden' Sante Trinitatis, and all others of the 11 
Nature. Co which Purpoſe he cited Show. 60. 6 Mod. 250. 
Salk. 626. and the Cale of The King and Gumley. Foz this 
Reaſon he ſubmitted it, that the Return ought to have been 
on Monday next after the five Weeks from the Feaſt of Eaſter ; 
and as it was not (o, the CUrit was a votd Crit _ the 
Face of the Recozd. M7. Parker on the other Side ſatd, that 
he appzehended the Defendant had waived the Erception by ap- 
oy and demurring generally to the CUrit. My. Strange by 
Uay of Reply ſaid, that he conceived this Detef in the Re- 
turn made the CUrit abſolutely votd. his Ocfket appears 
upon the Face of the Reco2zD; and if ſo, the Demurrer to 
the CUrit was oe at Tlap to take Advantage of it. The 
ourt 02dered this Patter to ſtand over. Vide poſtea. 


4 Guibert 
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Guibert and Jones. 


HIS wag a Scire facias, bzought by the Plaintiff Mary Gui- When « 
bert, as Erecutrir to Philip Guibert, againſt the Defendant Scire facias 
the Lad Jones, as Erecutrir to the late Earl of Rane- "+ 
lagh. The Scire facias (et fo2th, that Philip Guibert had had a f ee 
Judgment againſt the late Earl of Ranelagh ; that the Plain» juugmenc 
tiff obtained Judgment upon it againſt the Defendant as which was 
Erecutrir to him, unde conſideratum eſt quod Maria Guibert recu- ors by 
peraret, &c. that thereupon the Plaintiff ſued out a Fieri facias EE — 
againſt the Defendant, to levy the Money, unde convictus eſt, „nich is re- 
upon the Goods of the Teſtatoz, the Earl of Renelagh; that an quired in 
Jnqueſt was taken thereupon, who found that the Defendant ſuch wri. 
had waſted the Goods of the Teſtatoz to the Amount of 900 l. 
and thereupon the 2 CUrit required the Defendant to ſhew 
Cauſe, why this Sum of $0 |. ſhould not be levied upon her 
own Goods. To this Krit the Defendant demurred ; and 
M2. Filmernow argued in Suppozt of the Demurrer. All CUrits 
which the Plaintiff does not declare upon, and which notwith- 
ſanding the Defendant is allowed to plead to, he ſubmitted 
it ought to be as certain, as Declarations themſelves. That 
he ſald was the p2eſent Cale; and he concetved that the Mrit 
was by no Means certain enough. There 1s no Scire facias ſet 
out, which the Plaintiff obtained her Judgment upon; and a 
Scire facias undoubtedly ſhe ought to have ſued out in oder 
to have revived the Judgment of her Teſtatoz. The Judgment 
therefoze, he conceived, muſt be taken to be void; and conſe- 
u=_ all that was done upon ft to be void likewiſe. Pe ob: 
erved farther, that the Judgment is ſet out by way of Rect- 
tal; it ought therefoze to have been ſet out in the p2eterperfeft 
Tenſe by the WozDs Conſideratum fuir, whereas it ts ſet fozth 
in the 1 Tenſe by the (Uo2zds Conſideratum eſt. Fog this 
Iurpole he cited Carth. 403. The Inqueſt too, he ſubmitted it, 
id not appear to be rightly taken. The Trit upon which it 
was taken was returnable Die Lune prox” poſt Quinden' Sancti Mar- 
tini, and was ſued out in the Pear 1728. That Return-Day in 
that Pear was at leaſt the laſt Oay tn Mich. Term, if not the 
Day after, The Inqueſt appears to have been taken on that 
Dap, and it is ndt ſhewn to have been executed, A the 
Court was up, and conſequentlp not befoze the Term 
ended. Co the firſt of theſe Exceptions M2, Fazakerly ſatd, 
that the pꝛelent Judgment ts ſet fozth, as alf other Judgments 
of the like Sozt are; the Crit was neceſſary and incident to the 
Judgment, and every Thing that was neceſſary and incident to it 
ſhall be intended. To the ſecond he did agree, that where the 
(Wo2ds Conſideratum eſt are in the Fozm of a Judgment, the 
ſhall be taken tn the pzeſent Tenſe; but in other Caſes they ſha 
be taken in their true and p2oper Sfgnification, which is in the 
p!eterperfe# Tenſe. To the laſt he ſaid, it had been deter: 
mined, that where a Writ, upon which an Inqueſt is to be ta- 
key, is returnable on a Day within the Middte of the Term, 
and the Jnqueſt appears to be taken on the Day of the Return, 


the 
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the Inqueſt need not appear to have been taken befoze the Court 
was up; pet there if it was taken after, it wag without Autho⸗ 
rity ; and conſequently upon Motion would be ſet aſide, De 
ſubmitted it, that that Caſe div not differ from the pꝛelent one; 
and thereupon pꝛaped Judgment fo? the Plaintiff. Judge Pro- 
byn ſald that his pꝛelent Opinion was, that the ſccond Er⸗ 
ception muſt pieball. De dio agree, that the CUozds Unde 


convictus eſt were tight, to this is the conſtant Erp2cMlon in 


all Recitals of this Sozt. But the conſtant Erpꝛemon of all 


Recitals of Judgment is Unde conſideratum fuir. Judge Page and 


How far it is 
inbumbent 
on the Party 
to alledge by 
his pleading 
that he made 
an Ottcr, 


Deed; no} did 


Judge Lee Were of a contrary ©pinmton. Accozdingly {udg- 
ment was given ſoz the Plalntiſf, unlels Cauſe befoze the 
End of the Term. 


Anvert and Ennover. 


N Debt on Articles the Plaintiff declared, that by a certain 
Decd cxecuted between the £ efcndant and her, ſwe covenant- 
cd with the Ocfcndant on her Part, to aſſign over to the De- 
fcudant at his Dover Coſts and Charges all her Right and In- 
tcriſt fnacertatn Tavern, called The Bell-Tavern, and two Mel. 
ſuages thereto adjoining,” on v2 befoze the 24th of June nert 
following the Date of the Teed. And farther the Plaintiff co. 
venanted with the Ocfendant, that if he choſe to enter into the 
ſame befoze the ſald 24th of June, he ſhould have free Liberty 
ſo to do. In Conſfidcration whereof the £0efendant covenanted 
on his Part to pa to the Plaintiff the Sum of 209 l. 155. on 
the ſatd 24th of June, and if he ſhould enter into the Piemiſ⸗ 
ſes beſoze that Oay, be would pay all the Kent and Cares that 
ſhould be tn Arrcar at that Day. The Dlaintiff avers, that the 
Defendant did not pay her this 2091. 155. on that Da „ 1102 
any Part thercof, and fo2 this ſhe bangs her Afton. Che Oe⸗ 
kendant pleads, that the Plitntiff did not oftcr any Aﬀlighment 
to him of the Pjemifies vn 02 before the Oay mentioned im the 
e bcfoze oz at any Time ſince enter upon the 


| Prenmites. To this Plca the Platntiff demurs. Serjeant 


happel argued in Suppozt of the Plea, and ſaid, that he con- 
cctved the offering the Aſſignment was a Conditton pzecedent 
to the Tender of the Money; and as it is not pꝛetended, that 
the Plaintiff did make tuch Offer, he ſubmitted it, ſhe was not 
intitled to bing this Aﬀion. In the Caſe cf Turner and 
Goodwyn, Trin. 13 Ann. the £cfendant agreed to pop 15001. 
to the 11aintiff upon bis aſſigning a Judgment. Lozd Mac- 
clesfield declared there, that where there are no Wlozdg to de⸗ 
termine the Bat of the Aﬀts, a Middle CUay 1s to be cho⸗ 
ſen. The Party 1s not obliged to make an ablolute Tender 
of the Boney firſt; but by ſuch CClozDs as theſe, 1 tender you 
the Money, ſo as you make an Aſſignment. And farther to this Pur⸗ 
ole the Derjeailt cited Salk. 191. Lutw, 244 and 490. Dyer 76. 
J. Draper on the other Side ſaid, that in the pꝛeſent Caſe he 
(ubmttten it there were mutual Covenants on both Sides, 
and in tuch Cale the Acts to be done on the one Side ſhall not 


be conſidered os Conditions p2ecedent to Uits to be done —— 
4 8 othe 
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The King and The Inhabitants of the Pariſh of Langley. 


M* Stephens Came to ſhew Cauſe why an Ozder of Removal How far « 

ſhould not be quaſhed. The Fa# was ſpecially ſtated in 8 ſhall 
lt, that Martha Brewer let herſelf fo a Quarter of a Pear to — 2.592 
in the Pariſh of Strowd, and if ſhe and her Maſter ſhould like one dan, by li. 

another, then the Agreement was, that ſhe ſhould live with vingas« Ser- 
um fo? a Pear, and have z Pounds Wages, She entered upon voor. 

her Scrvice at the Beginning of the Quarter, continued on 

tiſl the End of the Pear, and received her 3 Pounds Wages, 

This was held below to be no Settlement. This Court was 

cf a different Opinton; accozdingly made the Rule abſolute fo2 

quaſhing the Ozder. | 


Hutchins and Smith. 


ip an Acton bzought by the Plaintiff, Aſſignee of a Commiſſion When en 
1 of Bankruptcy, the Oefendant demurred to the Oeclaratton. — 
fo? its not being let fozth how he became Aftignee. Pz. Agar . 


1gnce 


ſenior aärgucd in Support of the Demurrer, and ſaid he did g- under «Com- 


- gree, if the Acton had been brought againſt an Aſſignec, ſich d miſſion of 


3 Occlaratton would have been good; but as it is bꝛought OY 
p one, he lubnntted it to be otherwiſe. Serzceant Chappel on the erg vo, de 
other Side latd that moſt of the Occlarations in Aﬀtons brought cr forth in 
by thelc Aſſignees have been in this Tay. Accozdingly Judg⸗ the Oeclara- 
ment was given to2 the Jalatntiff, unleſs Cauſe befoze the End tion, how he 
of the Cerm. Judge Probyn abſent, became Aſ- 


ſignee. 


Ray and Marriford. 


N Prohibition the Plaintiff declared, that the Ocfendant [f- How far « 
belled againſt htm in the Eccleſiaſtical Court, as Churchwar- Perſon hall 
den of the Pariſh of Holling cum Withringſey in_the County of e to 
York, upon a Rate fc2 the Repairs of the (atd Pariſh Church; an immare- 
he ſct lozth that the Lands, ** which he was ſo rated, contained rial Traverſe 
lo many Acres of Meadow, lo many Acres of Paſture, and a. to « Declore- 
verred that thoſe Lands did not lie in the Pariſh of Holling cum rim Pro- 
Withgrinſey, but that they lay in the Pariih of Hampton ini the sn fer“ 
ſatd County. He alledged that the Trial of. the Bounds of Da. Rue. 
riſhes belonged to the Cempozal Courts, and not to the Ecclc- 
fiaſtical; and therefoze p2aved that the Pꝛohtbition might land, 
The Dekendant fo2 a Conſultation pleaded, that true it is, 
that the Lands mentioned in the Occlaratton did lie in the 
other Lands, which lay in the Pariſh of Holling cum Withringſey, 
He (et fozth that the Plaintiff was rated fo2 thoſe other Lands 
lying in the Partth of Holling cum Withringſey, abſq' hoc, that 
Vor. II. 4 K he 


—— — 
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reſted; and 


How far the 
Court will 
grant an In- 
formation 6 
paint an Of. 
ficer, for 
taking Feey 
which «rc 
not Legal, 


he wag rated fo} thoſe lying in Hampton. To thts Plea the 
Pia ntiM demurred, and ſhewed - cope fo2 Cauſe, that the 
efendant had traverſed Matter not traverſable. 7. Robin- 
ſon argued in Suppozt of the Demurrer. De ſatd he did agree 
that the Plaintiff had alledged in his Decfaratton, that the Lands 
[02 whic he was rated, lay in the Darich of Hampton, but the 
ledg oe they lay in Hampton was merely Matter of Fozm; 
in whatever other Pariſh they lap, ſo that they did not lie in 
artſh of Holling cum 1 it was the ſame Thing to the 
lalutiff; and therefoze the raberſe was bad, fo2 its confintn 
the Plaintiſf to prove that they lay in this particular Pariſh 
of Hampton. De (aſd the Defendant (ſhould only have pleaded 
that the Plaintiff occupied other Lands in the Pariſh of Holling 
cum Win fo2 which he was rated. There he ought to have 
hen the Traverſe benping that he had other Lands 
in the Pariſh of Holling cum Withring ey, would naturally have 
come on in the Seplcarion ; which was the material Point to be 
put in Tſſuc. To this Purpoſe he cited Saun, 206. Sid. 405. Lev. 
263. Plow. 95. 1 Lev. 43. Sid. 227. und Carth. 116. 955 Agar, 
ſenior, argued on the other Side; but Judge Page and Judge Lee 
inclined to be of Opinion that the Traverſe was bad. However 
this Matter ſtood over, Judge Probyn abſent, 


Anonymus. 


R. Abney moved fo2 an Jnfozmation againſt Mz. Robe, who 

was Clerk of the Market belonging to the King's Boule 
_ ; and [tkewiſe againſt Burden Anderſon, who ated under him, 
02 m__ mall Fees fo2 the viewing of CUeights and Mea- 
ſures within his Juritsdition, whether ſuch CUetghts and Mea- 
ſures upon ſuch Clitew were found Deficient, oz not. De did 
agree that the Jurisdickion of this Clerk of the Market is a very 
large one, that it extends ten Miles round the King's Court, 
wherever it reſides, and ſo this Point was lately ſettled by a 
Clerdift, But pet he ſald the Pꝛackice of gathering theſe ſmall 
Fees all over this Jurisdt#ton was a very dangerous one; and 
was condemned as illegal by all the Judges of England, which 
appears by 4 Inſt. 274. Accozdingly the Affidavits were read; 
but upon reading them it did not appear that Mz. Robe was 
any ways afſenting to this Pꝛadice; foz which Reaſon a Rule to 
ſhew Cauſe was only made upon Burden Anderſon; Judge Probyn 
3 But afterwards it was made upon Pz. Robe likewile. 

ide poſtea. 


1 The King and Lloyd. | 


N Inkozmation in the Nature of a Quo Warranto had been 

obtained againſt the Oefendant, to know by what Authozity 

he ated as Clerk of the Peace of the County of Cardigan. M!. 
Fazakerly (atd that there was now depending befo2ze the Court a 
Convition of the Seſſions, ” which the Defendant was re- 
moved from his Dffice; and till that be determined, the O_ 
1 n 
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pant cannot know what to plead to this Inkazmation; fo2 which 
Reaſon he moved fo2 Time to plead, till this Conviction fs de⸗ 
termined. The Court upon theſe Circumſtances gave the De⸗ 
fendant till the ſecond Day of next Term. Judge Probyn ab- 
(cnt. Vide poſtca. 4 4/7. 


A 


The King and Jokam. 


HIS was an Inkozmation againſt the Defendant at the When an ta. 
Seſſions upon the Statute of 5 & 6 Ed. 6. 14. (v.) f02 ſel- formation is 
ling Cattle again after he bzought them, without keeping them — an & 
live (Uecks. My. Filmer moyed to quaſh it upon two Extep⸗ 3 
tions; Firſt, fo2 the Offence's appeating to have been commit he amdavic 
ted after the Beginning of the Sefſſlong. Secondly, fo2 the which 21 J. 
Uffidavit's, which the Statute of 21 Jac. 4. (3.) requires, appeat: 4. ſeQt. 3. re- 
ing to have been made by a meer Stranger, and not by the In- gu ede 
fozmer, as the Ac direcks. Co the firſt he did agree that this — 
Conviction was at an adjourned Seſſions, and that the adjourn- or not. 
cd Seſſions was after the Time when the Fact was committed; 
but the Seſſions began the 9th of January laſt, the Fat was not 
committed till the rich, and the Time foz holding the adjourned 
Deſſions, together with the Time fo2 holding the Seſſions at 
firſt of all, is conſidered but as one Day in Law. To the ſe⸗ 
cond he ſaid, that the Statute of Jac. requires, that the Afida- 
vit ſhould be of Reco2d befoze the Exhibitin the Inkozmatton; 
accozdingly this Affidavit 1s ſent up with the reſt of the Pꝛo⸗ 
ceedings; ſo that this Erception appears upon the pzeſent Re- 
co2d likewiſe. Foz theſe Reaſons the Court made a Rule to 
ew Cauſe. Judge Probyn abſent. Vide poſtea. 


Woodby and Holdfaſt. 


O Botton foz Judgment in Ejettment, the Service of the 3 
Copy of the Declaration againſt the caſual Eſectoz upon the , oog Ser- 
Tcnant appeared not to be made in the uſual Way. The Te- vice of « 
nant James Cook had no CUife, and abſconded. The Service of Declaration 
the Copy of the Declaration was upon Nethercot his Matd-Ser- — 
vant, and ſhe was deſired by the Perſon that ſerved it to give 

it her Maſter. The Matd-Servant made Affidavit that ſhe did 

nve 1t her Maſter, and that he ſaid he would take Care of it. 

cipon theſe Circumſtances the Court was of Opinion that this 

was a good Service; accozdinglp the Motion was granted. 

Judge Probyn abſent. 


Goodwyn and Brooks. 
R. Parker moved now to diſcontinue on Payment of Coſts; vide ante 
which the Court accozdingly granted. 306. 


Weel 
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Vide antca 
203. 


Vile anten 
273. 


Weel and Smith. 


M* Agar now moved that the ſccond rt of Erecution 
might be let aſide to2 its being taken out the 19th of May, 
vhich was within Term, and pet teſted the laſt Oay of laſt 
Term, returnable the 9th of June. De ltkewiſe moved that they 
might give Batl to this TUrtt of Erroz, that thereupon tt might 
be a Superſedeas; and that the Ocfendant in Erroz might bzing 
fn the Roll and have the Judgment docketed, tn ozder that the 
Platnttff might aſſign his Errozs. Judge Lee ſaid, that cer- 
ratnly Vatl muſt be put in upon this Writ of Errv?, as it ts 
after a Gerdick, as well as _ any other; and lo this Point 
was determined in the Caſe of Merryfeild and Wellen, Trin. 1 G. 2. 
But Judge Page thought this Motion too ſpecial to be made 
withrut Motice; acco2dingly the Court direſted z. Agar to file 
his Affidavits, give Notice to the other Side, and move this 
Matter again. Judge Frobyn abſent. Vide poſlca. 


Darbey and Gould. 


R. Strange nolu came to ſhew Cauſe upon this Rule; he ſatd 

the Rule was that a new Record of Niſi privs might be 
made out agreeable tv the Roll; and fo? this Purpoſe that there 
mould be a new Crit of NiG pr.us, and a new CCirit of Diſtringas 
returned by Str lfaac Shard and late Sheritls 
of the County of Middleſex, and that the Clerdit might be in 
doſed on the Back of the Recozd of Niſi Prius, accozding 
to the J2otes of the Aſſoctate. * oblerved that this was a 
very ertraozdinary Rule, and ſuch a one, as accozding to the 
Circumſtances of the p2eſent Caſe, be believed no P2ccedent 
could (Warrant. Sir Iſaac Shard and the other Sheriff he (440 
had fo2 ſome Time been out of their Office; and if that was 
the only Dbjeftfon, he thought the Court could hardly make a 
Rule upon them to ſign a Return to this Writ, But be ob- 
ſerved farther, that the Names of the Jurozs could not now be 
known ; tt was not pzetended that the Aſſociate had taken j2otes 
of them; and that was another Reaſon why the Return to the 
Diſtringas could not be made. De took Notice likewiſe, that the 
Chief Juſtice who tried the Cauſe was ſince dead; and this was 
a Circumſtance which diſtinguiſhed the pꝛeſent Caſe from all 
the Caſes that had been cited on the other Side. Mz. Fazakerly 
luhmitted it, that the Caſes that have been cited bid well war» 
rant the preſent Motion. That of Needham and Graynoe, Hill. 
$ Geo. 1. was the p2incipal one they relted upon. Che Rule that 
was made in that Caſe was now read, and appeared to have 
been obtained on the Motion of M2. Juſtice Probyn, when he was 
Counſel. It was that a new Crit of Niſi prius, and a neu 
CLIrtt of Diſtringas, and a Gerdick might be entered a-tew on the 
Back of the Recozd of Niſi prius, acco2dtng to the Motes taken 
per Communem Clericum of Briſtol. The J2amcs cf the Juro2s he 
lald are never entered on the Back of the Kecozd of Niſi privs, 
but only where thcre ts a Tales, which was not had in the pietens 
I ar 
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Caſe; and therefoze there could be no Occaſion, that the 
Aſſociate ſhould have taken a Note of the Names of the 
Jurozs. The Aﬀociate has made an Affidavit, that he did 
take a Note of the Gerdick; which he appzehended was the 
beſt Evidence that could be ad, as the p2eſent Caſe is 
circumſtanced. The Court was of the ſame Optnion ; ac 
codingly the Rule was made abſolute. Judge Probyn ab- 
nt. 


Murrel and Anderſon. 


1 Treſpaſs bzought againſt the Defendant fo2 entering the The Fees 
Olaintiff's Shop, and taking away two Shirts, the De- which are 
fendant juſtified, kor that he was Chief Batliff of the Liberty 1. e. 
of Stepney, and as ſuch all Amercements within that Liberty cuting a Pro- 
were due to him; that an Amercement of 3 s. 4d. was ſet upon cet. 

the Defendant [tving within that Liberty; that Pꝛoceſs iſſued 

out of the Erchequer to levy it, direfed to the Sherifis of Lon- 

don and Middleſex, and _ the two Shirts were taken on Ac 

count of the 3s. 4d. being refuſed to be paid. To this Plea 


there was a Demurrer. But the Ceurt thought it ſufficient, 


__ notwithſtanding it was not let out on what Account the z s. 4 . 


was due. Judge Page (aid, theſe Allowances to Batliffs are 
lettled in the Office of the Fozeign Appoſer in the Exchequer, 
he thought therefoze, that that Court was the p2oper Place 
fo the Plaintiſf to apply to, and not to this. Accozding ly 
Judgment was given fo2 the Ocfendant, unleſs Cauſe, 


Wirley and Budder. 


TY E Plaintiff having b2zought thzce- ſeveral Aﬀtons againſt When ever- 
thzee ſeveral Jndozſers of one and the ſame Note, Motion *! 4%" 
was made, that the Jlatntiff might make her Election againſt f one 
which of the thzee ſeveral Ocfendants ſhe would p2oceed, and be ame 

that 1: zoceedings might be ſtald againſt the other two. Judge Caule, how 
Page luid that the Platntiff could not take out Execution far the Party 
but againſt one of the Defendants; however thought that the r have = 
Plaintiff had a Right to proceed to Judgment againſt all. ? 

Accozdingly the Motton was refuſed. Judge Probyn abſent. Judgment in 


all of them. 


The King and Cotton and others. 


OF Rule to ſhew Cauſe, why an Fnfo2zmation ſhould not be gos gur the 
granted againſt the Defendants, the Faf came out to be Court will 

in the Manner following. A Court Leet was held fo2 the LI. erent an la- 
berty of Weſtminſter lately, in which Pz. Cotton, one of the nemo 
£ efendants, lat as Deputy-Steward, Another Court was f be. 
likewiſe held at the ſame Time and Place by Girtue of an 6g « Judge 
Act of Paritament paſſed the 27th of Queen Elizabeth, in which of an inferi- 
all the Oefendants fat as Judges. That Statute gives the or Court. 

£ efendants Power to nquire (eo all Beaches of the Peace, 
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well be juſtified, as to them all. 


and certain other Offences ariſing within the Liberty of Weft. 
minſter. By that Statute there is a Power given them to 
Fine and Impziſon; and if they do 2 on, they are required 
to give Notice of the Impulonment within Twenty-four ours 
to lome Juſtice of Peace fo2 the County of Middleſex. hen 
theſe Courts were ſitting a Complaint was made befoze them 
of n Beach of the Peace upon the Watchmen by one Smith, who 
was Conſtable that Pear, and a wealthy Man in the Liberty 
of Weſtminſter. Smith was ſummoned to appear befoze them, 
and he accozdingly attended. When he came there he behaven 
himſelf in a very contemptuous Manner towards the Court, 


\ ſeveral Times deriding Mz. Cotton by the Name of Jack 
Cotton, calling fo; Dunk, and ſetting himſelf tn the JPlace of 


one of the Juſtices. Foz this Contempt they told him they 
would commit him. Upon that be deſired to give Pall; one 
erſon ſwoze he offered to be Bail fo2 him; the Juſtices not ap: 
20ving of him, Smith asked them, —_= they would have 
ukes, Lozds oz Earls; whichever of them they would have 
he could p2ocure to be bail foz him. The Defendants made 
htm no Anſwer, but ozvered him to be committed fo2 Twenty- 
four Þours, and in the mean Time they gave Notice of this 
Commitment to two Juſtices of the Peace fo2 the County of 
Middleſex, who accozdingly batled him. Upon this State of 
the Caſe My. Strange, as Countel foz the Defendants, ſubmit- 
ted it, that the Rule ought to be diſcharged. He ſaid he 
did agree, that poſſibly the Commitment foz Twenty-four 
Hours migbt not ſo ftritly be juſtified; but commit the De: 
fendants certainly could do. A Steward of a Court-Leet map 
do it fo: a Contempt committed in Court, and ſo has it 
often been determined. M2. Cotton was Deputy-Steward; and 
therefoze the Commitment might well be juſtified, as to him. 
The Defendants have all of them likewiſe a Power given 
them to commit fo2 Beaches of the Peace. That contemptu- 
ous Behaviour befoze the Court, he ſubmitted it, was a 
each of the Peace; and _— the Commitment might 
1d even as to the Time of 

T wenty-four Þours, he obſerved that the Ack of Parifament 
gives them Power to commit; and within Twenty-four Hours 
they are to give Notice to ſome Juſtice of Peace; the Defen- 
dants have committed fo; Twenty-four Hours; if this be a 
Miſtake, at leaſt it is ſuch a one, that might eaſily be made. 
It is ſald then, that Smith did offer Bail, and the Juſtices refu- 
led to ball him. In Anſwer to this, Mz. Strange obſerved, that 
but one Perton by Name he did offer; that Perſon the Juſtices 
thought not ſufficient ; and beſides, koz a Contempt committed 
in Court; he did not know that the Court was bound to 


ball him. M2. Wynn argued on the ſame Side, and fo2 Au- 


thozitics relied upon Fitz. Nat. Brev. Engliſh Tranſlation 182. 
7 Cromp. Rep. 11. 44 and the firſt Cale in Vent. Rep. Serjeant 
Belficld argued on the other Side, and ſubmitted it, that what 
'M}. Smith did was only a Pisbebaviour; the moſt therefoze, 
that the Octendants could have been warranted in Doing, 
would have been to have committed him, in cafe he had no 
offered Bail, and that not foz a determined Time, but get 
1 | 


— - JI Xs 


rere 


- 


that Court was not bound to bail him; and if ſuch Return 


— —  ____l 
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rally only, and then ta have given Notice, Judge Page ſaid 
that he did agree, that the Commitment fo2 that determined 
Cime might be illegal ; but His Opinton was, that the Juſtices 
were a Court of Recozd by the Statute of Eliz. in as much 
ng they have a Power given them to Fine and Impzſſon 

and foꝛ a Contempt done in ſuch Court undoubtedly the Judge 

of it map commit. De ſald {tkewiſe in the pre ent Caſe he 
took it the Defendant was guilty of a Beach of the Peace; 
not fo2 calling one of the Judges Jack Cotton; (fo2 Wows 
perhaps will not make ſuch an Dffence) but fo? ſitting in the 
Place of one of the Judges. It any Man ſhould do that in 
this Court, he ſhould think him to be —.— of a Byeach of the 
Peace. And if this was ſo, the Juſtices had Conuſance of 
this Offence within the erp2eſs CWozws of the Statute of 
Eliz. * But admitting, that this Dffence ſhould be confider 
as a Contempt only done in a Court of Recozd, he thoug 


was made to a Habeas Corpus, he t ught this Court could 
not do tt neither. Judge Lee ſaid he believed the regular 
Way in theſe Caſes of Contempts was fo2 the Court to ſect 
a Fine upon the Party, and to commit him fo2 not paying it. 
{owever the moſt that could be objefted againſt the Defen- 
dants was, that they have been guilty of a Piſtake in Judg- 
ment. Accozdingly the Rule was diſcharged fo2 the p2eſent 
Inkozmation. Judge Probyn ublent. 


Weele and Smith. 


M* Agar now moved this Matter again upon Notice. vide ante 
Accozdingly the Court allowed him to put in Bail ; and 255 
made a Rule to ſhew Cauſe, why the ſecond CUrit of Exe⸗ 

cution ſhould not be ſet aſide, and the Roll bzought in, and 

the Judgment docketed, in Purſuance of the other Part ok the 
Motion, Judge Probyn abſent, Vide poſtea. 


The King and Pinder. 


ME Fazakerly moved, that a Rule fo2 quaſhing a Capias How far the 
with Pꝛoclamattons might be diſcharged, fo2 its being cus will 
made above a Twelve-month ago, and never dzawn up, 3 
102 ſerved during all that Time. Judge Page ſaid, that pe ren of he 
thought Delay of tt ſelf only was never a Reaſon fo2 Length of 
granting ſuch Wotton, Accozdingly it was refuſed. Judge Time ſince 
Probyn abſent. 3 


Well⸗ 


* * —— ds 
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Wells and Southwell. 


Of what O N Motion to ſet aſide a Judgment, fo2 the common 

N Bail's not being filed fo2 the Defendant the ſame Term, 

muſt be filed, In which the CUrtt was returnable ; the CUrit being returnable 
the firſt Day of Hil. Term laſt, and the common Batl not being 
filed till Faſter Term following; the Court referred this Mat- 
ter to the Maſter. Judge Probyn abſent. 


The King and Taylor. 
Vide ante R. Wills now infozmed the Court, that though the Fo2m of 
250, the Judgment after the Ideo conſideratum eſt was altered 


accozding to the Oiredtons of the Court; pet the Jyayer of 
that Judgment continued as it was befoze, He ſubmitted it, 
that the P2ayer of the Judgment by the Party, entered upon 
the Roll, ought to be agrecable to the Judgment pronounced b 

the Court; accowdingly moved, that this might be amende 

likewiſe; and a Rule was made to ſhew Cauſe, Judge Probyn 
abſent, Vide poſtea. 


* 


Anonymus. 


What M* Lacy moved to quaſh an Ozder of Seſſions made * the 
1 Removal of a Turnptke upon the Road leading from 
Notice, or Fulham to Hamerſmith, IÞ{s Exception taken to the Ozder was, 
not, to Tru- that Notice of the Complaint to the Seſſions againſt the Tru- 
ſtees of «a {tees of this Turnpike was only given to five of them, whereas 

Turypike. there are near ſeventy appointed by the At; and in Dekault of 
their appearing to anſwer the Complaint upon this Nottce the 

Oder was made. De ſubmtt ed tr, that Notice ought to have 

been given to each of the Truſtees in particular, oz at leaſt, 

when they have a gencral Meeting. But the Ozder was not in 
Court; accozdingly no Rule was made at pzeſent. Vide poſtea 


Anonymus. 


\Whenan Ac- I N an Adlon qui tam bzought upon the Statute of 21 H. 8. 14. 
= 3 fo2 Non-reſidence, and fo2 buytng Goods by way of Werchan- 
bn e Su D15e, in ozder to (ell again, Mz. Agar moved fo; Liberty to plead 
85 
ewe of a1 us to the Non-reſidence, that the Defendant was a Chaplain re- 
N S. 13. re- talned, that thereby he was enabled to hold two Benefices; 
lating to * and that he reſided upon his other Benefice ; as to the Buytig 
cn  Ooods to (ell agatn, he moved to plead, that the Goods were 
what kind of — fo2 the Ciſe of his Family ; and likewiſe he moved to 
Pleas will bo pres „as to the Whole of the Occlaration, Nil deber. Acco2d- 
| 


— 2 igly the Motion was granted. Judge Probyn abſent. 
| The 


be pleaded in 
Bar of ſuch 
Attion. 
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that in the pzeſent Caſe; but every 


— 
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The King and The Mayor of Shrewsbury. 


M* Fazakerly moved, that the Officer, that has the Cuſto When there 
dy of the publick Books of the Cozpozation, might attend is 0α,ο⏑e e te 
with them at the Trial, upon an Affidavit, that there was a e 0 ». 
Raſure in one of them. Judge Page ſald, that he never knew „dene, aud 
that the Court made an O2der upon the Officer in ſuch Caſe to there are 
attend with any moze of the Books, than the Affidavit ſwears R- ture, init, 
there are Raſures in. And that too is never granted, but up- _ — 
on the party's being at the Coſts of it, that makes the Moti- be ye 
on. Acco2dingly a Rule was only made in this Caſe, that the by the Court 
Officer ſhould attend with that particular Book, at the Pꝛoſe⸗ concerning 
cutoz's Expence. Judge Probyn abſent, the produ- 


eing it. 
Tasker and Keary. 


0 N Rule to ſhew Cauſe, why an Umptrage ſhould not be How far an 
let aſide, Mz. Fazakerly ſaid, that there had been two Er- 2 
ceptions taken to it; one, that the Umpire has only compleat- , b 
cd what the Arbitratozs begun; the other, that the Umpire ReaGon of 
made his Umpirage upon the State of the Fats made to him irs ooly 
by the Arbitratozs, without convening the Parties be. compleating 
loze him. De obſerved, that the SubmiMſion to this Award had — = 
been made a Rule of Court accozding to the Statute of 9 & gun. 
10 W. 15. and bekoze any 1 could be argued to ſuch 
Award, he ren it, that there ought to have been a Sug- 
geſtion mave of them upon the Roll. This has been amitted 
in the preſent Caſe, and therefoze on that Account he con- 
ceived the Application to this Court was irregular. Then as 
to the Exceptions themſelves he ſald, that the Arbitratozs de⸗ 
termined the whole Matter referred to them, excepting one 
ſingle Part of it, which related to an Account of Intereſt, which 
was to be taken. To ſettle this Matter they appotnted an 
Umpire, as they had a Power by the Submiſſion to do. Pe 
took the Faits to be, as the Arbitratozs had ſtated them; and 
made his Umpirane concerning that Account of Intereſt only 
22 he Statute that has been menttoned, he obſerv- 
cd, requires that no Umpirage ſhall be ſet aſide, but fo2 ſome 
Hisbchaviour m the mpire ; there appeared to be nothing of 

bing was fair and re- 
gular; and therekoze he hoped, the Rule ſhould be Diſcharged. 
My. Strange argued on the other Side, and ſaid, that he took it 
to be a known and certain Rule, that the Parties to the Sub- 
miſion muſt have Nottce given them, be = the Arbitratozs 
make their Award. Jn the pꝛeſent Cale they had not that; but 
the Cmpire made his Umpirage upon hearing the Arbitratozs 
only, and not hearing the Parkles. The Umpire too muſt have 
the Cihole of that Authozity, which the Arbitratozs had; this 
he had not in the pꝛeſent Cale ; and fo2 theſe Reaſons he hoped 
the Ampirage ſhould be ſet aſide. Judge Page — that he did 


agree there was one Caſe ſoon after the making of the Statute 
Vol. II. 4 M of 
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Vide ante. 
316. 


When « Per- 
fon who re- 
ſides in a 
County Pa- 
latine of 
Cheſter 

is ſerved 
with a Copy 
of a Latitat, 


of William, wherein the Court held, that ſuch Suggeſtion 
upon the Roll, as has been mentioned, was neceſlary. But 
that was the ſingle Caſe, be believed, where it was ever 
done; and therefoze the want of that could be no Objettt- 
on agatnſt taking the pzeſent Exceptions. De (ald he took 
it, that an Ampire muſt have the whole Authozity which 
the Arbitratozs had, and cannot have Part of it only. The 
Umpire too muſt make his Umpirage upon _ e Par- 
ties to the SubmiMon, and not upon hearing the Arbitra- 
tozs only, nd therefoze foz theſe Reaſons he thought 
the pzeſent Ampirage ought to be ſet aſide. Judge ee 
laid that he was of Opinion, the Parties to the Suhmil⸗ 
ſion ought to have Notice given them befoze the Arbt- 


tratozs make their Award. e agreed likewiſe, that the 


preſent Umpirage ought to be (et aſide fo2 their nuns 
the Arbitratozs only, and not the Parties of the Submil- 
ſion. De ſaſd farther, that he was of Opinion, the Am. 
pee could not determine Part, without determining the 

hole, Accozdingly the Rule was made abſolute. Judge 
Probyn abſent, 


Anonymus. 


R. Lacey moving this Matter again, Judge Page de⸗ 
clared his Opinion, that, unleſs tome Confederacy 
could be ſhewn between thoſe Truſtees, that have had 
Notice cen them, and thoſe that complained to the Sel- 
ſions, the Notice was a good Notice. Judge Lee agreed 
the ſame. Acco dingly no Kule was made upon this Motion. 
Judge Probyn abſent. 


Gr iflith and Allcock. 


M, Baily moved, that the Jrregularity of a Judgment 
might be referred to the Baſter, by Reaſon that the 

Dekendant wag only ſerved with a Copy of a Latitat Direit- 

ed to the Chamberlain of the — alatine of Cheſter, 

and not with a Copy of a Mandate from the Chamberlain. 

accopdingly the Potion was granted. Judge Probyn abſent. 
ide poſtea. 


how far it is noceflary that he ſhould be likewiſe ſerved with a Copy of a Mandate from the 


Chamberlain 


I | Gregory 
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that they would never extend theſe Rules in Favour af Sail, 
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Gregory and Warren. 
N Rule to ſhew Cauſe Proceedings upon a Scire Facias When a writ 


agoinſt Bail ſhould not be Kato, pending a Writ of Err of 2 ® 
ritament, upon the ſame Terms as were allowed in the , provghr, 


in 
Cale of Myre and Arthur; the Fait came out ta be in the Man- upon bet 
ver following; In Trinity Term laſt the Platutiff recoveren a Two: »»s 
Judgment fog 989 Pounds. Writ of Erro was bzought in the Court will 


Erchequer Chamber, and the Judgment affirmed, A Capias ad — 


ſatisfaciendum taken out agatnft the Pzinctpal; two Scire Facias's Ball pendi 
taken out againſt the Ball. On the Oay betoze the Return of woch Writ 
the ſecond, the p2eſent Motion was made, and the Wirtt of Er Error. 
ro; allowed in Parliament Peſterdav. 997. Strange came now ta 

(ew Cauſe, and ſaid that he has often heard it ſatd by the Court, 


= 


farther than was done in the Caſe of Myre and Arthur. Me faith 
e had a Note of that Caſe; and it appeared there, that the 
otion was made in Favour of the Bail, befoze any Scire Facias 
taken out; in the pzeſent one it is not made till the Day befoze 
the Return of the ſecond. The Court ſaid where there is ng 
tit of Erro fued out the Ball may ſurrender the ge 
at any Time befoze the Return of the ſecond Scire facias. They 
ſaid they thought there was the ſame Reaſan, where the Writ 
of Erro2 is bzought, that the Bail may at any Time befaze the 
Return of the ſecond Scire Facias apply 4 "Proceed gg may 
be ſtald againſt them, till the Event of the Urit of Crro2 de- 
termined, upon entring into a Rule, accozding to the Caſe of 
Myre and Arthur, to pap the Monep recovered, 02 ſurrender the 
2inctpal within four Oays after Uffirmance of the Judgment. 
ccodingly the Rule was made abſolute. Judge Probyn abſent, 


The King and Mathews. 


TY E Defcndant having been bzought up by Habeas Corpus di- How far a 
reed to the Keeper of the Gaol in Oxford, the Return was — 4 — 
that the Defendant was committed by Oꝛder of the Cice-Chan- c. bad by 
celloz, till he pays the Coſts that were tared, and afterwards: n. hn of 
ſhould be tared in a Suit inſtituted befoze him. DSerjeant Haw- the Uncer- 
kins lubmitted tt, that this Commitment was illegal, by caiory of che 
Reaſon that Part of the Coſts were not tared, and perhaps —_— 
never would be; fo that this was in the Nature of an Impit- pere ve, 
lonment fo2 Life. Accozdingly he moved that the Defendant e. 
might be Diſcharged, oz at leaſt be balled; and he ſaid he had 

wen Notice of this Motion to the Citce-Chanceliloz, and to the 

2laintiff in the Suit below. Judge Page and Judge Lee agreed, 
that that Part of the Tommitment in relation to the — . 
Coſts, was certainly illegal; but daubted whether the Commit- 
ment might not and good fo? rhe other Part of it. They laid 
his was a Point of too great Oifficulty to be determined t 
laſt Day of a Term. Accözdingip 02dered him to be remanded. 
Judge Probyn abſent. a 
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Vide ante. 
316. 


When « Per- 
fon who re- 
ſides in a 
County Pa- 


| latino of 


Cheſter 
is ſerved 
with a Copy 
of a Latitat, 


of William, wherein the Court held, that ſuch Suggeſtion 

upon the Roll, as has been mentioned, was neceſſary. But 

that was the ſingle Caſe, be belleved, where it was ever 

done; and therefoze the want ok that could be no Objettt- 

on agatnſt taking the pzefent Erceptions, He ſald he took 

it, that an Ampire muſt have the whole Authozity which 
an 


the Arbitratozs had, cannot have Part of it _ he 
Umpire too muſt make his Umpirage upon heating the Par- 
ties to the SubmiMon, and not upon hearing the Arbitra- 
tozs only, nd therefozec . theſe Reaſons be thought 
the pzefent Ampirage ought to be ſet aſide. Judge Lee 
lald that he was of Opinion, the Parties to the Submil⸗ 
ſion ought to have Notice given them befoze the Arbi⸗ 
tratozs make theſr Award. He agreed likewiſe, that the 
pzefent Umpirage ought to be let aſide fo2 their ——. 
the Arbitratozs only, and not the Parties of the Submit- 
ſion, De ſafſd farther, that he was of Opinion, the Um. 
pire could not determine Part, without determining the 

hole, Accozdingly the Rule was made abſolute. Judge 
P robyn abſent, 


Anonymus, 


M, Lacey moving this Matter again, Judge Page de⸗ 
tlared his Opinion, that, unleſs tome Confederacy 
could be ſewn between thoſe Truſtees, that have had 
Notice Civen them, and thoſe that complained to the Sel⸗ 
ſions, the Notice was a good Notice. Judge Lee agreed 

the flame. Acco ingly no Rule was made upon this Motion. 
udge Probyn abſent. | 


Griffith and Allcock. 


R. Baily moved, that the Jrregularity of a Judgment 
might be referred to the Maſter, by Reaſon that the 
Defendant wag only ſerved with a Copy of a Latitat Direit- 
ed to the Chamberlain of the — alatine of Cheſter, 
and not with a Copy of a Mandate from the Chamberlain. 
Accozdingly the Motion was granted, Judge Probyn abſent. 
ide poſtea. 


ho far it is noceſſary that he ſhould be likewiſe ſerved with a Copy of a Mandate from the 
Chamberlain 


I Gregory 
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Gregory and Warren. 
N Rule to ſhew Cauſe Proceedings upon a Seire Facias When « writ 
againſt Batl ſhould not be atd, pending a Writ of Err . e 
in Parltament, upon the ſame Terms as were allowed in the , prough!, 
Caſe of Myre and Arthur; the Fait came out ta be th the Mall» upon bet 
ner following; In Trinity Term laſt the Plaintiff recoveren a Lens. 
Judgment fog 987 Pounds. Writ of Exro2 was brought in the Cover will | 
Erchequer Chamber, and the Judgment affirmed, A Capias ad in, d 
ſatisfaciendum taken out agatnſt the Pzinctpal; tuo Scire Facias's Ball pendio 
taken out againſt the Bail. Dn the Day betoze the Return of fac Wric of 
the ſecond, the p2eſent Motion was made, and the UWirtt of Er- Error. 
r02 allowed in Parliament Peſterday. :. Scrange came now ta 
(ew Cauſe, and ſaid that he has often heard it ſatd by the Court, 
that they would never extend theſe Rules in Favour of Satl, 
farther than was done in the Caſe of Myre and Arthur. Me fait 
e had a Note of that Caſe; and it appeared there, that the 
otion was made in Favour of the Bail, befoze any Scire Facias 
taken but; in the pzeſent one it is not made till the Day befoze 
the Return of the ſecond. The Court ſaid where there tis ng 
rit of Erro2 ſued out ihe Ball may ſurrender the P2incipal 
at any Time befoze the Return of the ſecond Scire facias They 
ſaid they thought there was the ſame Reaſan, 8 the Writ 
of Erro is bzought, that the Bail may at any Time befo2e the 
Return of the ſecond Scire Facias apply = "Proceed g9 may 
be ſtald againſt them, till the Event of the Urit of Crro2 de⸗ 
termined, upon entring into a Rule, accozding to the Caſe of 
Myre and Arthur, to hap the Vonep recovered, oz ſurrender the 
Nincipal within four Oays after Uffirmance of the Judgment. 
ccodingly the Rule was made abſolute. Judge Probyn ahlent. 


The King and Mathews. 


TY E Defcndant having been bzought up by Habeas Corpus di- How far a 
refed to the Keeper of the Gaol in Oxford, the Return was 1 
that the Defendant was committed by Oꝛder of the ice Chan. b. bad by 
celloz, till he pays the Coſts that were tared, and afterwards Kan of © 
ſhould be tared in a Suit inſtituted befoze him. Serjeant Haw- the Uncer- 
kins lubmitted tt, that this Commitment was illegal, by caiory of che 
Reaſon that Part of the Coſts were not taxed, and perhaps. ve rare 
never would be; fo that this wag in the Nature of an Impzt. p. , 
lonment fo2 Lite. Accozdingly he moved that the Oefendant committed. 
might be diſcharged, oz at leaſt be balled; and he (aid He had | 


ven Notice of this Motion to the Citce-Chancelloz, and to the 


2aintiff in the Suit below. Judge Page and Judge Lee agreed, 
2 that Part of the Tommitment in relation to the _ . 
-ofts, was certainly illegal; but daubted whether the $omn t- 
ment might not ſtand good kor the other Part of it. They (aid 
[his was a Point of too great Qilticulty to be determined t 
laſt Day of a Term. -Acco2dingly o2dered him to be remanded. 
Judge Probyn abſent. 4 
no- 
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Thomas and Biſhop. 


4 oe 17 an Ackion bought dy the Plaintiff upon a Vill of Ex. 
Wot Er- 1 change, the Bill was dzawn in theſe CUozdg, May 29 
change ſhall - : b | 4 * 
be ſaldd to by 1732, Sir, At 30 Days Sight pray pay this my firſt Bill of Exc ange, 
void, byRca- the ſecond not paid, unto Fobn Somerville, or Order, the Sum of 200 
ſon of the Pounds Sterling, Value received of him, and place the ſame to the Ac- 
Ny count of the York-Buildings Company, as by Letter of Advice. To 
out of whiet, Ilumpbry Biſhop, Caſhire of the York-Buildings Company, at their 
the Money is Houſe in Hincbefter-Steet, London. The Defendant accepted this 
1 10 Pill, and * his Name to it Humphry Biſhop. The Trial 
bid. tn this Cauſe came on at the Sittings befoze Judge Page, and 
he direted the Jury to find a Gerdick fo2 the Plaintiff, which they 

accozdingly did. My, Kertleby now moved fo? a new Trial; and 

ſubmitted it, that as the Bill was dzawn on the Caſhier of the 
York-Buildings Company, on the Company's Account, the Aﬀion 

ought to have been agatnſf the Company, oz at leaſt agalnſt 

the Defendant, as Servant to them, and ſo this ought to have 

gn” upon the Face of the Declaration. But the pꝛeſent 
cclaration is agatnſt the Defendant perſonally in his own 

Right; and therefoze he ſubmitted it, that the Evidence did not 

maintain it. The Court ſaid they could not give an Opinion 

upon this Matter, without ſeeing the Bl itſelf; and the Platn- 

tiff's Artoznep had not the Bill here; accodingly this Yatter 


ſtood over. Judge Probyn abſent. Vide poſtea. 


The King and Taylor. 


Vide ante 1 Counſel fo2 the Pꝛoſecuto; habing now ſhewn Cauſe 
_ upon this Rule, Judge Page declared his pꝛeſent Opinton 
to be, that the Court could nor alter the 27 ok the Judg: 
ment; however the Rule was enlarged, that this moot might 
be farther conſidered of. Jt was then ſatd by the Octendant's 
Counſel, that the ÞP?zoſecuto2 had not altered the Judgment of 
Ouſter itfelf to this Day. The Court upon that made a Rule 
that it ſhould be altered immediately. They ſaid they would fo 
far give Direfttons in it, that the Judgment ſhould be, that the 
Defendant 22 be fined upon his Confeſion of the Aſurpa⸗ 
tion fo2 the Time mentfoned in his lea. Vut declared the 
would not give Dfrefttons about the Fozm of Tlozds, whic 


the Judgment ſhould be penned in. 


Weele and Smith. 


Vide antea 1 Matter coming on agatn, the Court made the Rule 
315 abſolute fo} ſetting aſide the CUlrits of Execution, by Kea- 

- Con they recited a —4 recovered in the Common Pleas, 
and they allowed the CUrit of Erroz to be a Superſedeas ol 
Affidavit of the Truth of the Fats to be aſſigned foz Erroz. 


t The 


n 


2 


Q ©&@cno 


\ 
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The King and Pixley. 


Dury-Aſſizes. I. IS was Inditment againſt the Defendant Vide ante. 
upon the Statute of 6G. 1. fo2 aſſaulting Cu- 275- 
ſſom-houle Officers in the Excution of their Office. This Jn- 
biitment had been removed up into the King's Bench by Certio- 
rari, and was (cnt Down to be tried at Niſi prius. Apon Evidence 
the Defendant's Counſel objecked that the Perſons aſſaulted 
ought to ſhew the Aang which they afﬀep under as Cuſtom- 
houſe Officers. The Judge ſaid, that he well remembzed there 
was a Statute which made tt unneceſſary. Accozdingly the Ob⸗ 


 zetton was over-ruled. 


Farr againſt Criſp and others. 


Bury-Aſfzes. JN Replevin the. Defendants avowed the taking When « Ja- 
under a Warrant from the Commiſſioners of ff" i» 
Sewers. Pz. Proctor objeited that the Defendants ought to „ Warrant 
p2oduce the Inquiſition, which is neceſſary to be taken by the from Com- 
Commiſſioners, befoze any (Warrant can be made out. But miſſioners of 
the Judge did not allow of this Objeſckion; upon which Pz. Proc- {voy ane omg 
ror made another, that the Warrant appeared to be illegal upon bn e 
the Face of it; fo) it required the Oetendants to levy a certain nid to be le- 
Penalty upon ſuch Perſons, as ſhould refuſe to pay the Rate, gal, or nor. 
and did not mention the Names of theſe Perſons. This Ob- 

— 45 Judge allowed of; accozdingly the Plaintiff was 

non eo, | 


VOI. II. 


Term. 
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Naylor and Boyce. 


How far a N a CUrit of Erroz upon a Judgment in the Common 
Rule to af- Pleas the Defendant did not give Rules to the Plaintiff 
Gign Errors to aſſign his Errozs, but ferved him with a Scire facias 
— toy quare executionem non, to which the Platntiff pleaded Nul tiel 
given, or not. Record; the Defendant joined Jte with him upon that, and 
delivered him a Copy of the Iſſue with two Days Notice to 

verify the Recozd, and fox want of his p ing 15 it ſigned 

is Judgment upon the scire facias. The Plaintiff told the 

efendant, that he was irregular in not giving Rules to al- 

ſign Errozs ; and thereupon the Oefendant did give ſuch Rules 

in Purſuance of which the 1 aſſigned his Erroꝛzs; the 
Defendant pleaded In nullo eſt Erratum , the Paper · Book was ac 

copdingly made up ; and the Errozs intended to be argued 

this Term. But notwithſtanding this the Defendant took 

out Erecution on the Judgment upon the Scire facias. Upon 
which Mz. Fazakerly moved, that the Judgment and Erecutt- 
on might both be ſet aſide. The Judgment he ſatd was irre- 
gular, becauſe there were no Rules given to aſſign Erro2s; 
and likewile, becauſe there ought to have been four Days N , 
tice to verify = RecozD. But, if the Judgment itſelf was not 
11 — at leaſt, he (atd, the Execution was. Foz the Crit 
of Erro2 was clearly depending at the Time the Execution 
was taken out; and ſo the Party himſelf took it, by giving 
Rules to aſlign Erro2s, and thereby watving the fozmer Judg- 
ment. The Court declared their Opintons, that the {udg- 
ment was clearly regular, by Reaſon that the Plaintiff did not 
pay fo2 the Copy of the {4ſſue. And Judge Probyn ſatd his O 


pinion was, that two Oays Motice was ſuffictent, in as 


much as the oof of the Iſſue lies in this Caſe upon the 
Defendant; though he did agree it to be otherwiſe, where the 
P2oof of the flue lies upon the other Stde ; which the Maſter 
confirmed. The Court were farther of Optnion, that thi Erc- 
cution wag regular likewiſe ; and pet they did agree, that the 
2 K 
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unf of Erro; was depending; accozdingly the Motion was 
r + 


Doe and Roe. 


R. Hopkins moved to Diſcharge a Rule of Reference to ,,,.. . 
the Maſter, by Reaſon of its being laſt Eaſter Term, and Rule of Re- 
no Appointment taken out upon it. hich the Court acco2d» ference is 


ingly did. made to the 
Maſter, how 
far the Court will diſcharge it by Reaſon of their being no Appointment taken out upon it. 


Price and Webb. 


R. Draper moved to ſet aſide a Judgment, by Reaſon that When en Ar- 

the Declaration was delivered but the laſt Day of laſt % Pe- 

Term; whereas it ought to have been delivered four ops 1 — 
foe the End of it, the Defendant being an Attozney, Acco2d+ livered a- 


ingly a Rule was made to ſhew Caule, onal Ways; 
Time it is that the Plaintiff will be intitled to ſign his Judgment for want of a Plea. 


Mariner and Thruſtout. 


12 Ejetment, to which the Tenants had not appeared, the How far « 
Common Serjeant moved, that the Declaration might be Declaration 
amended, by 1141 the Mozds three Acres of Ground, 3 
and putting in the ozds three Acres of Arable Land in the — 3 
Room of them; and cited a Cafe Irin. 2 Geo. 1. where a De. amended. 
claration in Ejetment was amended befoze Appearance; the 
Declaration delivered being de — ſive Tenemento, and 
the Clozds five Tenemento ſtruck out. Judge Page agreed that 

aſe ; becauſe, there nothing was added to the Declaration. 
But here the Motion is made to add one Deſcription of Land 
in room of another; and there can be no Way of compelling 
the Tenant to appear to ſuch Declaration, in as much as he 
was never ſerved with it. Apon which the Common Serjeant 
moved, that the Mozds three Acres of Ground might be ſtruck 
out of the Detlaration, without inſerting the other Mozds; 
and that Motion Judge Page and Judge Lee, being only in 
Court, granted. 


The King and jokam. 


M Lacey came now to ſhew Cauſe, and ſald, with regard vide ante 
to the firſt Exception, that he did agree, if the Adjourn: 3 
ment had not appeared upon Reco2d, the Exception would have 
been fatal. But as the Adjournment does appear, the Convic⸗ 
tion is equally good, as a Oeclaration 18, where the Cauſe of 
Adton ariles in the lame Term as the Declaration is of, 

all 


— 
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and there 0 ſpeclal Memorandum. To the ſccond he obſerved, 
that the Affidavit appears upon Reco2d to have been made by 
John James of the City of London Butcher, Relato2 inthis Cauſe, 
and the Statute of Jac. ollows the Aﬀidavit to be made either by 
Infozmer 02 Relatoz. Belldes, be ſaid it has been held, that (uch 
Erceptton cannot be taken Advantage of upon a Crtt of Erroz, 
fo2 which Pur pole he cited x Cro. 316. 4 Inſt. 272. and he ſnomitr:; 
ted, it could not be taken Advantage of t1 this Way neither. 
And farther he obſerved, that this was an Incormation qui tat 
wherein the Plaintiff may be nonſutted, and is in the Nature of 
a Civil Sutt ; and therefoze could not be quaſhed. As to the 
firſt Exception Judge Page and Judge Lee, being only in Court, 
agreed, that it Had received a proper Antwer. To the ſecond 
they agreed too, if it ſhould be allowed, that it could not be 
taken Advantage of upon a Writ of Erroz, But 8 Page 
ſaid his Opinten was, that the Wlozds Inkozmer 02 Relato2 
mop ſignify diſterent Perſons ; the Inkozmer, the Perſon that 
makes the Complaint, the Relatoz, the Perſon on whoſe Teſtt- 
mony tt is made; and thercfoze he thought the Affidavit made 
by either of them was good. De took Notice farther, that an 
Infozmatton qui tam was as much a Civil Suit as an Adton of 
4 cbt quitam, and therefoze the Inkozmatton could not be quaſh- 
rv, Judge Lee ſald, that though fomettmes the TUozdsg In- 
fozmer 02 Relato2 may ſignify different Perſons, pet in this 
Statute he doubted whether they did not ſigntfy the ſame. 
And if the Affidavit was bad upon this Exception, he thought 
that this was the proper Manner of taking Advantage of it. 
Accomingly the Court not agreeing in Opinion, this Matter 
was ozdered to be ſpoke to again. Vide poſtea. 
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Wilcox and Cockel. 


How far the M* Gapper moved that Pꝛoceedings upon the Bail-Bond 
Court will might be ſtald upon putting Bail above. Judge Page 
not itay Lie- Lald, thar the Court could not grant this Wotton till Bail 
— N up- atually put in. M2. Gapper anſwered, that he made thts ſame 
on « Bail» Objeckion in a like Caſe about two Pears ago, and Lo2d Ray- 
Bond, till mond over-ruled him tn it, ſaying that of late the Court had al- 
—_ _ lowed theſe 1 upon putting in Batl above. But Judge 
TY —_ and Judge Lee agreed with Judge Page; acco2dingiy 


pur. the Motion was refuſed. 


Anonymus. 


How far an M* Abney moved fo; an Inkozmation in the Nature of 
Infant ſhall a Quo Warranto againſt one to know by what 


— 2 Authozity he ererciſed the Office of Burgels in the Town 
dee des of Caln in the County of Wiles. The Obfeckton againſt him 
piral Burgeſs Wag, that he was an Jnfant at the Time of his Election. 
of « Corpo- The Court ſaid, that Inkants were capable of ſirting in 


ration, the Þouſe of Commons, ttll a late AU of — 
| 
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made againſt it. However they made a Rule to ſhew Cauſe. 
Vide poſtea. 


Hughes and Stout. 


] N an Action of Covenant the Plaintiff made AMdavit that the Bos far « 

Defendant was his Tenant, and that be had broke ſeveral 33 
Covenants in his Leaſe to his Damage of 100 l. and thereupon n * 
held him to ſpectal Batl. M7. Strange upon this moved, that «1 «il, vich- 


the Defendant might be diſcharged on common Botl ; becauſe out an Order 


. r „ 


5 the Damages were merely uncertain, and the Plaintiff had ob- f Judge 
, tained no O2der of a Judge, whereby ſpectal Batl was required, 7," Poe. 
N In Covenant fo2 Rent he did agree ft was otherwiſe. Accozd. *** 
ingly a Rule was made to ſhew Cauſe; and afterwards it 
t was made abſolute, 
4 
1 Anonymus. 
f 
. R. Prime moved, that certain Articles of the Peace, that wy. 5, 
. were erhibited againſt one Dy. Brindloe and Mary Perkins — 
5 his Servant, might be ſet aſide. ith regard to M. Brind- not fer ade 
a joe, he (atd, that 1.— was no Faf charged upon him in the "_— of 
t Articles. The Woman that erhibited them, has only ſwomn een“ 
. that he thieatned to do Her Buſineſs, and ſalid ſome other #anding 
c encral Expzelllons to her, by Means of which ſhe ſwears, ſome Uncer- 
he went in Fear of her Life. Articles of this uncertain '"'y in 
ature, he ſubmitted it, were bad upon the Face of ben. 
them. But he had Afﬀidavits beſides which explained the 
Senſe thoſe Wozds were ſpoke fn, he would do her Buſineſs 
for her, and ſhewed they ought to receive a very innocent 
d . Conſtrutton. CUith regard to Elizabeth Perkins, he app2e- 
e hended, that there was no Charge at all ſwozn upon her. 
1 Foz the Wozds are, That the ſaid Brind/oe together with Eli- 
e zabeth Perkins have ſeveral Times, &c. Judge Page and Judge 
» Probyn ſatd, that they never knew Affidavits ro be read in 
. ſuch Caſes as this; accozdingiy were of Opinion, that they 
= ought not. Judge Lee however ſaid, that where an Er⸗ 
p preſſion in Articles is in it ſelf doubtful, he did not ſee 
the Keaſon why they might not. However they all agreed 
that there was another 2 — in the Articles, which 
was clearly (uffictent; and that was, That Mr. Brindloe threat- 
ned the Complainant to throw her into a Horſe-Pond. Accoꝛdingly 
Mz. Brindloe gave Ball to thele Articles. Bat the Servant 
of was diſcharged by Conſent, 
it 
n 
n 
I, 
n 
L Vot. II. 40 Anony- 


ſuperſeding 
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Anonymus. 


How far Ex- 
ceprions for 


R. Abney moved that a Writ of Mandamus might be ſuper: 
ſeded, which was direcked to Pz. Pilkinton and another, O. 
erben verſeery of the Pariſh of St. George's, requiring them to defiver 
be talen be- Ober to Pz. Bletlow and another all publick Books, Papers and 
fore the Re- TUlritings relating to the Pooꝛ of that Pariſh which were in their 
turn of it. Cuſtody. In the Caſe of Vroxeter, he ſald it was lately deter- 
mined, that a Certiorari would not lie to remove Pooz's Rates; 
and by the Came Reaſon, he ſubmitted it, the preſent Mandamus 
would not. Pe obſerved farther, that there was a Conteſt now 
depending between theſe very Perſons concerning the Right of 
Eleftton; and as 7. Pilkinton = the other Perſon had got 
the Poſſeſſion of the Books, the Court would certainly not 
take it from them. Judge Probyn ſatd, that the Reaſon why 
the Court does not grant Certiorari's to remove Pooz's Rate is, 
becauſe there is an Appeal given to another Jurisdictton; and 
Court till an Ozder of Juſtices ts made upon then 


„ the 
Court has nothing to do with them. But tn the p2eſent Caſe, 
when the Office of DOverſcer determines, which is within a lt- 
mited Time, it is certain that the Books ought to be delivered 
to his Succeſſoz; and therefoze undoubtedly the Court will 
grant a Mandamus fa; that Purpoſe; which the reſt of the Court 
agreed to. As to the Fai concerning the Conteſt about the E- 
lefton, they (aſd that would Nano come upon the Return; 
and Judge Lee ſald, another Reaſon why the Court would nor 
ſuperſede this Crit of Mandamus was, becauſe the Return was 
out; and he ſald it was determined in the Time of Lo2d Ray- 
mond, that an Exception fo2 ſuperſeding a CUIrit muſt be taken 
bcfoze the Day of the Return of it. 


Anonymus. 
How far an R. Fazakerly moved fo2 an Jnfozmation in the Nature of a 
Information uo Warranto, againſt William Poole fo; exerciſing the Of- 


3 fice of Bailiff in the Town of — — The Obvjection a- 
Warrano Bainſt his Eledion was, that by the Charter theſe Bailiffs are 
ſhall bo appointed to be choſen on St. Luke's Day, which is the 18th of 
granted a= October. The Cozpozation aſſembled — on that Day. 
— Hb er But notwithſtanding this the Papoz, Pz. Brereton, at 10 a 
lon, by Re*- Clock in the Pozning of that Day adjourned to the next Day, 
not being AND then William Poole was clefited. YAccomMingly a Rule was 
choſen into made to ſhew Cauſe, Vide the next Caſe. 


his Office at 
the Timo ho ought to have been. 


by Anonymus. 


* — 


— 
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Anonymus, 
How far the 


M* Strange now moved fo2 an Info mation againſt M1. Brere- Court will 
ton, fo2 adjourning the Aſſembly in the Manner that ig Pran an ln. 
mentioned in the kozegomng Caſe; and ſaid this was plainly an nd Per- 
Offence within the 11th of Geo. 1. Accoꝛdingly the Court made fn for ad- 


a Rule to ſhew Cauſe in this Caſe likewiſe, Vide the former Caſe, pourning * 
legally. 


Markweth againſt Reynolds and Weſtwood, 


I an Atton af Aſſault and Battery, the Defendants ſevered Whenan Ac. 
in their Juſtification, Reynolds pleaded De ſon Aſſault, and mee _ 
upon that Plea Iſſue was joined. Weſtwood Fe that He brought, and 
was Servant to Reynolds, and that the Platntiff having aſſault» one of cho 
ed Reynolds at a certain Time and Place, he did then and there Pefendanes 
aſſauit the ſaid Plaintiff in Defence of his Maſter ; to this juſtifies «» 
lea there was a Demurrer. M2. Agar ſubmitted it, that the en no, 
[ry of the Servant was bad fo2 two Reaſons, Firſt, that the es ju- 
Servant could only juſtiky defending his Maſter, and not af- gigen 
laulting the Platntrff in the Defence of him; fo2 this Purpoſe mall nor bo 
he cited 11 H. 6. 8. Sccondly, that the Aﬀault of the Jfaintiff _— 0 
might have been ef a Time paſt; fo2 the Wlo2zds of the Plea “““ 

art, that the Plaintiff Having aſſaulted Reynolds. M. Moreton 

argued on the other Side; with Regard to the firſt Exception 

he lubmitted it that the Plea was well warranted by the Au⸗ 

thonties in the Baoks; fo2 this Purpoſe cited 9 Edw. 4. 48. b. 

Bro. Abr. 283. b. Pla. 189. Rol. Ab. 546, Salk. 40% CUith Regard - 

to the ſecond, he ſald the Defendant has pleaded that he did 

then and there defend his Maſter; which he ſubmitted it was 

ſufficient Certatnty, that the Defence was at the ſame Time 

and Place that the Aſſault was. The Chtef Juſtice, with the 

reſt of the Court, was of Opinion, that the Piea of this De⸗ 

fendant was not good; acco2dingly as to him, Judgment was 

given to2 the Plaintiff; Judge Lee abſent, 


Griſhth and Allcock. 


5 Is Matter now coming on upon the Maſter's Repo2t, and vide ante 
he repozting the Fai to be accozding to the Exception be. 3:8. 
foze taken; Serjeant Birch ſubmitted it, that the Judgment 
was irregular. Bekaze the Statute of 12 Geo. 1. fo2 p2event- 
ing frtvolous and veratious Arreſts, he ſaid he believed it would 
not be contended, but a Mandate from the Chamberlain to the 
Sheriff was neceſſary, befo2e the P2ocefs'Direfted to the Cham- 
berlatn could be executed; fo2 this Purpoſe he cited 4 Inft. 210. 
Salk. zoo. And he ſubmitted it, that the Mandate was equally 
ceſſary in Caſes within this Act of Parlament; becaule the 
Wods of the Ac are general, and the Intent of them could 
not be to take away the Piibilege of 4tnferto2 Jurisdiions. 
P;. Fazakerly on the other Side latd, that by the ſame * 

a 


' 
, 
| 
| 
| 
N 
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that ft was inſiſted on in this Caſe, that a Warrant from the 
Chamberlain was neceſſary, it might be inſiſted on, that a War: 
rant from the Bailiff of every Liberty was neceſſary, befoze a 
Copy of the Pioceſe could be ſerved within his Balliwick. 
Eut he ſain the conſfant Pꝛattice has been otherwiſe ſince this 
Ac, tn thoſe other Caſes; and therefoze he ſubmitted it, that 
it was not neceſſary in the preſent one. The Chief Juſtice ſaid 
that a Mandate from the Chamberlain could not be called a 
ores; becauſe it iſſues out of no Court; and therekoze by 
this Act of Parliament it could not be neccſſary that the Party 
ſhould be ſerved with a Copy of it. De (aſd farther, that he 
14 did not think this Caſe differed from that, where a Batliff has 
| [3 a Liberty of Retorna Brevium. Judge Page and * Probyn 
15 declared themſelves too to be of the ſame Opinion, However, 

| as this was a Conſtrufton of a new Ack of Parliament, they 
ſatd they would conſider of it again, befoze they gave a final 
Opinton., Judge Lee abſent. Vide poſtea. | 


| 1 The King and Tallard. 


How for As HE Defendant was indicked fo2 encouraging Hacon to run 
rea Fl naked from his CUatſt upwards, in Chapel Field in the City 
ii to be in. Of Norwich, which Hacon did C — 1 M2. Strange ſubmitted 
4ittable, or ft, that this was no Dffence indicable; accozdingly moved that 
not. the Indickcment might be quaſhed. And the Court made a Rule 


f ko that Purpoſe; Judge Lee abſent, Vide poſtea. 


nem Y 
. 
» — — 
— — 


Hootle qui tam and Beck. 


Wende IN the Beginning of this Term 1 — obtained a Rule 
tended ro be A. to ſhew Caule, r v Vill upon the Statute 
wade uſe of Of 12 Ann. fo; Qſury ſhould not be ſtatd, by Reaſon that there 
in the Court wag no Affidavit filed in the Bill of Middleſex Office, that the 
- . 8 Offence aroſe within a Pear, &c. which there ought to be, by 
et Ode the Statute of 21 Jac. 4 A few Days after, Mz. Robinſon came 
they ought ro [0 (hew Canſe, and ſubmitted it, that the Affidavit on which the 
be filed, kozmer Rule was obtained, was not ſufficient ; becauſe it was 
only won in it, that the Aﬀvavit upon the Statute of 21 Jac 
was not filed in the Bill of Middleſex Office, De concetved that 
that was not the proper Office fo? filing the Affidavit in; but it 
ought to be filed in that Office where the Bill is upon the File; 
fo the Ac requires that the Afﬀidavit Chaſl be annered to the 
Bill upon the File. De ſaid farther, that he ſubmitted it, no 
Atidavit was neceſſary; becauſe this is a P2oſecutton upon 
a Statute ſubſequent to that of 21 Jac. and fo2 thts Pur pole 
cited the Caſe of The King and Gall, Salk. 392. Sergeant Wright 
on the other Side ſaid, that the Statute of Jac: required that 
this Affidavit (ſhould be filed, befoze any Bill oz Jnfo2mation 
ſhould be made out; and therefoze the Yffidavit ought to have 
been filed in the Vill of Middleſex Office. Then in Anſwer to 
the Caſe of The King and Gall he lald, that Reſolution was to 
be underſtood of fuch ſubſequent Statute, as allows the 1 
2 
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02 Inkozmation to be in any Court of Recozd. As to thoſe in- 
deed, he did agree that the Statute of Jac. was repealed pro tan- 
to; and ſo is the Reſolutfon of all the Judges in the Caſe of 
The King and Hicks, which is the very nert Caſe in Salk. to that 
of The King and Gall. But in the p2cſent Statute of 12 Ann. 
he obſerved there were no ſuch Wlo2ds, as allow the Bill 02 In- 
fo2matton to be in any Court of Reco2d; and therefoze the Sta- 
tute of 21 Jac. well extended to the pzeſent Caſe. The Court 
agreed that if the Affidavit was neceſſary, the Bill of Middleſex 
Dffice was tn this Caſe the right Office to file it in. But 
Judge Page and Judge Lee were of Opinton that it was not nc- 
ceſſary, Judge Probyn of Opinion that it was; accozdingly the 
Rule was then enlarged. Serjeant Wright now moved that it 
might be made abſolute; and ſatd My. Robinſon had e, to 
conſent on the other Side, which M2. Robinſon eccopdingly id; 
and then the Rule was made abſolute. Judge Lee abſent, 


The King and Kempſon. 


R. Abney moved that an Ozder might be quaſhed, which How far that 
M was made upon the Defendant to pay a certain Sum — of 7 
weekly to his Son's Wife, by Way of Maintenance, bis Son, P eh 43 
having run away from her as ſoon as he married her. The hich dice, 
Exceptions that he took to the D2der were two; Firſt, that this char Parenc 
was an D2der of Seſſions made upon an Appeal, and the Sta- ſhall provide 
tute of 43 Eliz. gives them an o21gtnal Jurisdifion; koz this —.— 
Purpoſe ye cited 2 Salk. 476. The kecond Exception was, that cg | 
the Statute only extends to natural Relations; foz this Pur⸗ grued to ex. 
poſe he cited the Caſe of The King and Monday, Trin. 5 Geo. 1. tend only to 
where an Ozder upon a Man to relteve his Wife's Mother — — 
was quaſhed; accozdingly a Rule was made to ſhew Taufe. %, end 


not to Rela- 


Judge Lee abſent. Vide poſtea. tions in Law, 


Cown and Murrey. 


N Debt on a Bond fo2 Papment of Money in the Month When an Ae- 

of July, the Defendant pleaded that after the Sealing of nod of Pebe 
the Bond, and befoze the Erhibiting of the Bill, viz. tn the une fot 
Month of March, he patd the Money, upon which Iſſue was what ſhall be 
joined, and a Gerdick found fo2 the Þlatntiff. M2. Kettleby ſaid to be an 
moved in Arreſt of Judgment, that the Iſſue was joined up. — 
on au immatcrlal Fat, Serjeant Belfield on the other Side [94% 27 0% 
ſaid he believed he muſt conſent to a Repleader, Acco2dingly tion. 
Judgment was arreſted, unleſs Cauſe To-mozrow; and then no 


Cauſe was ſhewn. Judge Lee abſent, Vide poſtea. 
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The King and Latter. 


The Certain- FN n CUrit of FExcommunicato capiendo the Significavit ſet out, 
Hl * that the Defendant was excommuntcated foz not appearing 
ele, oe. ko aber Interrogatoztes to be erhibited againſt him ex Officio 
der to War- f01 the Dealth of his Soul and Refozmation of his Manners, 
rant an Eu. Mz. Kettleby moved that this CUrit might be quaſhed; Firſt, 
communica- heequſe the Defendant's Name had no Addition to it, which 
10 Capiendo. the Statute of Elz, requires. Secondly, becauſe the Offence 
mentloned in this Significavit, ts not one of thoſe mentioned in 

the Statute. Thirdly, becauſe the Jnterronatozies were not 

then erhibited, and * never would. The Chief Juſtice 

ſa(d he did agree that if this Excommunication had been after 
Sentence, the Significavit muſt have ſet fo2th particularly the 

Cauſe fo2 which he was ercommuntcated; and therefaze where 

u Significavit has ſet ieh that the Dekendant was ercommu- 

nicated fo; not paping {theg, five alia jura Lccleſiaſtica, it has 

been held to be bad. But as this was an Excommuntcation 

fo: the Party's not appearing, he thought it good enough. 
However a Rule was made to ſhew Cauſe. Judge Lee ab- 

(ent, Vide poſtea. | 


The King and Sympſon. 


when an At. "YN Rule to ſhew Cauſe why an Attachment ſhould not go a- 
tachmont is ainſt the Defendant, being Batliff of the Honour of Pom- 
bande frer, f02 conmtemptuouſly refuſing to return a Writ, Pz. Abney 
mail of « (ald he believed he could not juſtify the Defendant; and there- 
Liberty, for fO}e pꝛopoſed to pay the 1 ntiff his Coſts. M2. Strange on 
not roturn- the other Side ſatd that he was tnffruffed the Fait was, that 
—— by this Megleck in the Batliff, the Platntiff has aftually loſt 
ns the DIS Debt; to} now the Defendant in the Aﬀton is wozth no⸗ 
Court vill thing; and therefoze he deſired that it might be referred to the 
diſcharge it. Maſter to inqutre into the Fact; and tf the Maſter ſhould re- 
po2t the Fat ro be ſo, that the Bailiff ſhould pay the Debt as 
well as the Coſts, befoze the Attachment ſhoveld be difcharged. 
Judge Page and Judge Probyn f(atd, that they never knew of 
ſuch a Referrence to the Maſter; accozdingty on Payment of 
Coſts only, the Rule was diſcharged. Judge Lee abſent. 


Whena Man- The King againſt Holford and others. 


da mus is 
— Mr Strange moved that a KArtt or Mandamus diretted to faut 
nec anti Members of the Cozpozation of Eſham, requiring them 
Perſons ro ta Deliver certain publick Books to M2. Bullen, who wag of late 
deliver over W2ONgrully turned out of an Office in that Cozpozation, might 
r wr ay, ſuperſeded. The Reaſon fo2 this Motion was, that it ap- 
4 haet en Peared by the Aﬀidavits on which the Kule was obtained, that 


Nandamus Yarnel, One of the Perſons mentioned in the Rule, and who 
ought to bo Was Chamberlain in this Cozpozation, was the only Pens 
a 


dire ded. 2 


r . A . £ * 
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that had the Poſſeſſion of them; and likewiſe that it appeared 
by theſe very Afﬀidavits, that Bullen the Perſon obtaining the 
Rule, was in Fact out of his Office; and therefoze the firſt Ap- 
plication ought to have been fo2 a Mandamus to rcſtoze him. The 
Chief Juſtice ſald, that the firſt Reaſon he believed would 
hardly be thought ſufficſent; but the ſecond ſeemed to be a 


good one; acco2dingly a Rule was made to ſhew Cauſe, Judge 
Lec abſent. Vide poſtea. 


Baynes and Pettifer. 


O\ Rule to ſhew Cauſe, why a UAerdi# ſhould not be (et aſide How far the 
fo2 there being tos ſhozt Notice of Trial given, and no reputed bi. 
Defence made, $2. Pilſworth ſafd that the Fat ſwo2n in the At- — of one 
fidavit, on which the Rule was made, was this; that the De- neee 
fendant lived in Halton, a Hamlet in the Pariſh of Aylesbury, proper Rule 
that Aylesbury was fozty-two meaſured Miles diſtant from Lon- to go by, and 
don, and pet that he had but eleven Days Notice of Trial. — the mea- 
In Anſwer, Mz. Pilſworth p2oduced the Aﬀidavits of ſeveral Per: red one. 
long, that the reputed Diſtance of Aylesbury from London was 
but thirty-thzee Miles, that Walton was of this Side of the 
Town of Aylesbury ; and ſubmitted it, that the Court was to 
yo themſelves by the reputed Diſtance of Places, and not 

py the meaſured one. The Chief Juſtice ſaid, that where Ac- 
tions have been bzought againſt the Poſt-Office, the meaſured 
Miles is the Rule to go by; becauſe an Admeaſurement of thoſe. 
Roads was made by the Direiton of the Ai of Jarliament; 
but in the p2eſent Caſe he thought the reputed Diſtance was 
yo — * go by; accozdingly the Rule was diſcharged. Judge 

ee nt. 


Smith againſ# Boucher and others. 


Nan Aﬀon of Falſe Impſonment, the Defendants ſuſtiſi How far a 
x ed, that in the Coinmiſſary's Court of the Untverſity of broom who 
Oxford there was a Cuſtom, that any Perſon 1 ap- her Procets 
pearing and complaining bekoze the Chancelloz, Commiſſary 02 of an infe- 
Deputy, that he has an Aﬀton of perſonal Damage oz Injury rior Court, 
within the 1 of the Univerſity againſt any Pember of «ll be ſab⸗ 
the Cinfverſity, and making Oath befoze the Commiſtary 02 jo, yea. 
his Deputy of his ſatd Aﬀton and Damage, and that he believes 6 doing lo. 
the Party wfll nat appear, but rather run away, the ſaid 
Chancelloz, Commiſſary oz Deputy have uſtally (ſued a CUar- 
rant koz the üppꝛehend ng and detaining ſuch Party in Cu⸗ 
ſtody, till he find Sureties at the nert Court in ſuch Sum 
as the Judge ſhall think proper. The Defendants farther plead- 
ed, that in the 13th of Elizabeth all Cuſtoms belonging to the 
Courts of the two Ciniverſities were-confirmed by Paritament. 
They ſet fozth farther, that on ſuch a Day Boucher, 
Doctoz of Laws, came befoze the Chancelloz, and complained 
that he had a perfonal Ackion of 1000 J. agamſt the Platntiff, 
and that he ſuſpetted he would run away ; and made . — 
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and upon the Pꝛemiſles in Manner alozelald. Wherenpon a 
Tlarrant iſſued out fo2 the appzehending the Plaintiff, and 
he was detamned three Daps thereon for want of Sureties. 
To this Plea, the Jlatntiff replied, that befoze the Ifſtting ſuch 
Tlarrant no Oath was made, that the Cauſe of Adton wag 
true ettozding to the Fozm of the Statute in that Caſe 
made and p2ovtded. And to this Replication the Dekendants 
demurred. Sergeant Chappel argued fo2 the Dekendants, and 
ſubmttted it, that the Replication was bad. He did agree, 
that the Statute of 12 Geo. 1. required, that Oath ſhould be 
made of the Plaintiſt's Cauſe of Action befoze the Dekendant 
hould be Held to Bard, But there are no CCio2ds in the Aﬀ, 
which make the P2oceſs void, where an Oath is wanting, In 
PPocecdings on the Statute of 5 Geo. 2. 27. the TUo2ds of 
the Ad are, That the Proceſs ſhall be void where it does not pur. 
ſue the Statute, The ſame CU0o2ds are in the Statute of 7 Ann. 12. 
But there are no ſuch CUo2ds in the Dtatute of 13 Car. 2. Sec. 
2.2. 1102 in the Statute of £3 H. 6. 10. and on theſe Statutes the 
J2oceſs wes never thought to be vold; and particularly upon 
the Statute of 23 H. 6. it is cerpyeſly held lo in x Cro. 196. 
Scrjcant Hawkins on the other Side ſatd, that he ſhould pin . 
cipally inſiſt, that the Plea was bad; and then whatever became 
vi the Replication would not be material. The Plea he ſaid, 
was jotnt between the Judge, Officer, Gaoler and Plaintiff in 
the Suit below; and therefoze if the lea was bad as to any 
one of them, it would be bad ag to all. The Cuſtom itſelf 
as laid, he ſubmitted it, was even bad. Jt is to hold a Man 


to Ball ttil the nert Court (when that Court is to be held dees 


not appear); and that even upon the Complaint of an Injury. 
A Cuſtom that a Capias (ſhould tiſſue in a perſonal Acktan befoze 
a Summons, is held to be void in Roll's Abr. 563. and Mod, 
236. and the pꝛeſent Cuſtom is that, and wozle. And farther 
upon this Head he cited Dyer 175. and 3 Cro. 467. Ik this par- 
ticular Cuſtom was void, he obſerved, that a general Con⸗ 
firmation by Statute of the Cuſtoms belonging to theſe Courts 
would not make it good, Foz this Purpoſe he relfed upon 
2 Inſt. 381. Salk. 203. Plow. 399. and Hob. 85, 86 and 87. De inſiſt⸗ 
cd farther, that even this Cuſtom, bad as it ts, does not appear 

to have been purſued. It ts ſatd, that the Action complained 
of was a perſonal Aion; but what a perſonal Adton ts ts 1 
Matter of Law, of which the Court are Judges; fo2 which 
Reaſon the Nature of the Acton ought to have been ſet fo2th, 
in o2der that it might have appeared to have been one. The 
Oath is ſain too to have been made of and upon the Pꝛemiſſes; 
but thoſe CUlozds are ſo uncertain, that it 18 —_ ible to (ay 
from them _ the Cuſtom in this Part was purſued. Qcco2- 
ingly foz theſe Reaſons he pzayed Judgment koz the Plaintiff, 
Derjcant Chappel by wap of Reply ſaid, that, as to the Cuſtom | 
ttlelk, he did appzehend it to be good, eſpectally as it 1s con. 

firmed by Parliament. Foz this Purpoſe he mentioned ſeveral 
Cuſtoms ot the City of London, as variant from the Rules of 
Law, as the pzeſent one; and relted upon 3 Cro. 409. 8 Rep. 
121 and 9 Rep. 68. Then as tv the Crecution of it, wo 
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ceſved that the CUo2ds of the Plea had followed the Cuſtom ; 
acco2dingly paved Judgment fo2 the Oefendants, The Chief 
Tuſtice (aid, with regard to the Replicatton, that he thought it 
clearly bad. Foz though the Ad did ertend to this Cuſtom 
by Reaſon of the _—_ Tlozds in it; yet the 10 810 18 
not made vold thereby; but the Party 0 tatning ſuch JPoceſs 
without an Affidavit, is ſubjet to an Uﬀion upon the Caſe fo 
ſo doing. Then as to the Plea, he thought the Cuſtom not 
bad, efpcctaily as ft is confirmed by Parliament. And as 
to the Cuſtom being bad, that a Capias ſhould iſſue bcefo2e 
a Summons, that was to be underſtood only in Aﬀfons of 
Debt, and ſuch other Aﬀtons, and not in Aﬀtons of Treſpaſs. 
The puncipal Oifficulty in the pzeſent Caſe he thought was, 
whether the Juſitfication under the Cuſtom was bad, oz not. 
And as to that, though the Cuſtom might not appear to be 
ſirialy purſued; yet as the Court below had a general Juril⸗ 
vifton over the Cauſe, he —— 4 that neither the Judge, 
Officer, noz even the Party Himſelf could be ſubject to an Ac⸗ 
tion of Falle Jmpziſonment. Foz this Purpoſe he relted upon. 
the Caſe of Pool and Gwynn, Lutw. 935 and 1560. The reit of 
the Court clearly agreed with the Chief Juſtice in all the 
Points, but the ſpecial Juſtification ; and as to that they in⸗ 
clined to be of a contrary Opinion. Accozdingly this Matter 
ſtood over. Vide poſtea. 


The City of London and Sir Fiſher Tenſh. 


* HIS Matter coming on again, M2. Bootle relfed now only up- vide -e 
on the firſt of the fozmer Exceptions which he took bekoze ; 295; 


and likewiſe took a new one, that the City of London have not 
duly executed the Power, which they have let fozth the Ad ot Par- 
llament gave them. Foz they have let fozth that the Ack of ar. 
lament gave them a Power of making Leaſes fo2 One and 
Twenty-one Pears, that is, Tweaty-two Years; whereas the 
Leaſe they have declared upon, ts foz Twenty-one Pcars on- 
ly, Jn anſwer to the firſt Exception the common Serjeant 
ſubmitted it, that the Court would not intend there was an 
Alignment; and beſides it is crpzeſlp alledged in the De- 
claration, that the Defendant hucuſque enjoyed the Term, 
which ts an Averment, that he did not aſlign it. In anſwer 
ro the lecond he ſubmitted it, that a Power to make Leaſes 
ko: Twenty-two Pears incluved in it a Power to make Leaſes 
lo: Twenty-one, Accozdingly the Court gave Judgment foz 
the Plaintiffs, 


Vor. II. 4 Q Cowper 
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Cowper and Alton. 


ConftruQtion HIS was a Queſtion, that aroſe upon the Statute of 
—— 5 Geo. 2. which requires the Pzoceedin gs of all Antons to 
„Gees. be in Engliſh, where the Cauſe of Afton is under 101. The 
which re- Aﬀtongs here was Treſpaſs; rhe Damages latd in the Decla- 
quirer that ratton were 401. the Damages found by the Jury were only 
ae Fre: 1s, and the Pioceedings were in Latin. he otlon came 
den d on in Arreſt of Judgment. Che Chtef Juſtice was of Opinion, 
Loglih, that the CTlozds Cauſe of Action were not to be underſtood the 
amanes found by the Jury; becauſe thoſe ſame Wozds in a- 

nother Clauſe of the Ac, which relates to the Platntiff's hold, 

ing the Defendant to Batl, cannot receive that Weaning. The 

Reft of the Court were oll of the otter Opinion. Acco2dingly 

they ſald they would conſider of this Caſe amongſt themſelves, 


and then deliver their Opinton. Vide poſtea. 


Anonymus. 


How far a M* Strange moved fo2 a Mandamus to be direded to a Judge 
Mandamus of the Eccleſiaſtical Court, requiring him to grant Admi. 
wil 1 niſtration to the Reſiduary Legatee, the Erecutozs having re. 
ee ze nounced. The Will he (aid was of one 932. Kynaſton, who let: 
rde e. behtnd him two Sons; one of which he made his Reſiduary 
quire them Legatee, and the Judge of the Cccleſiaſtical Court has refuſed 
grant Ad ranting bim Adminſſtratton, till he has had a Return made 
miniſtration. q q Commtſion of Appzatſement, which he has iſſued fozth, 
In the Caſe of Low Londonderry's ail , the Eccleſiaſtical Court 
refuſed to grant Pꝛobate, till ſuch Commiſſion returned. The 
Court there held (ſuch CommiMon to be illegal. and granted 
the Mandamus, without making a Rule to ſhew Cauſe, He re- 
membered, be ſatd, lately befoze the Delegates the Cfviltang 
of all Hands agreed, that the ourſe of their Courts is con⸗ 
ſfantly to grant Avminiſtratton to the 1 — Legatee, where 
the Exccutozs renounce. Accozdingly ſubmitted it, that the 
Mandamus was equally reaſonable in the pzeſent Caſe. But the 
Court thought the pzeſent Caſe much differed from the Caſe 
cited. In the Caſe cited the Party had a Right by the common 
Law to = the Pꝛobate granted; and there ore it was pꝛoper 
fo: the Court to grant a Mandamus, that the Right of the com. 
mon Law might be executed. But in the pzeſent Caſe at moſt 
the Party has a Right to Adminiſtration only by the Rules of 
the Eccleſiaſtical Court ; and therefoze it was not pꝛoper, that 
this Court ſhould interfere by granting a Mandamus. How 


| ever 
a Rule was made to ſhew Cauie, Vide poſtea. 


4 Thomas 
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Thomas and Biſhop. 


T HIS Matter coming on again, M1. Kettleby inſiſted, that vide me 
there were ſome other Circumſtances appearing at the 32 
Trial, which made the Caſe moze clear in Favour of the De- 
kendant. The Perſon, that dzew the Bill, was M2, Charles 
Mildmay, who was employed by the Company to at as Servant 
fo them at Fronſhen fn Scotland. At this Place the Bill was 
drawn; and from this Place the Letter of Advice was dated, 
which was dire#ed to the Governour and Court of Iſſiſkants 
of the nnn at their PÞouſe in Wincheſter-ſtreet, 
London. In Pur ance of this Letter the Governour and 
Court of Aſſiſtants met and made an Ozder upon the Defen- 
dant to accept the Bill; which Fan the Defendant was p2e- 
pared at the Trial to pꝛove, but the Judge refuſed to admit E- 
vidence of it. Upon theſe Circumſtances Py. Kettleby ſubmit⸗ 
ted it, that the Plaintiff had a good Remedy againſt the 
Company, that he had no Remedy againſt the Servant; and there- 
fo2e fu the Migdiretion of the Judge, he hoped a new Trial ſhould 
be granted. The Court ſaid, this was not a Bill dzawn upon 
the Company, but a Bill dzawn upon the Defendant. The 
Otreftton of the Bill to Humphrey Biſhop, Caſhire of the Com- 
pany, &c. was only a Deſcription of his Perſon foz the better 
hen of him, and what Account he was to place the Peng des 
al. kr 


when he had paid it, they thought was not matert | 
laid they thought no Evidence ought to be admitted in theſe 
Caſes, that is ertrinſic of the Bill, where Actions are bzought 


by Indozſees, as the pzeſent one was. Accozdingly the Rule 
was diſcharged. 


Cown and Murrey. 


8 Belfield came now and inkozmed the Court that by vide antes 


onſent this Matter was not moved again the nert Dap 329- 
as by the Rule of the Court it was ozdered. And therefoze 
now he Spend Leave to lay befoze the Court his Reaſon, 
why the Plea was good. De did agree, that by the viz. the 
Tiine of Payment was tied up to the 26th of March; but as the 
Defendant had alledged befo2e the viz. that after the Sealing of 
the Bond, and ww the Exhibiting the Btll he paid the Money, 
the Defendant my jt give in Evidence Payment on any Day 
befoze the Erhibiting the Bill; and therekoze the viz. ſhould be 
rejeted, The Court e of the ſame ©ptnton; accozdingly 
Judgment was given fo2 the Plaintiff, 


Shake- 


. 
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Shake ſpear, on the Demiſe of Mills, againſt Hymer and 
others, 


How far : 

Court will 
not put off 
an Fed. o IN Cie#ment the Defendants moved that the Trial might he put 
ment, not- eff till the Sittings after Cerm, upon Afidavits that the 
withſtanding laintiff's Attoznep was in JPoſſeſſion af certain Deeds, mate- 
the . rial fo2 the Defendants to produce in Evidence, and had refuſed 
— rags of to deliver them. The Chtef Juſtice ſaid, that though the Lel. 
Deeds which (O2 Of the Plaintiff himſelk had been in PPoſſeMon of thoſe Deeds, 


we in the that would have been no Reaſon fo? putting off the Trial in E- 
Cultody of feckment; accozvingly the Motion was refuled. 


another. 


Donalt and Lowther. 


How far THE Defendant had Ibelled in the Spiritual Court foz the 
Corn Mill Tithe of a Cozn- Mill as pꝛedial Tithe. The Plaintiff 
mall be lad let FO2th in his Anſwer, that he conceived the Tithe of a Cozn- 
ro be predial Mill to be a perſonal Tithe; and therefoze paped to be allowed 
Tikes, or Al his neceſſary Charges 11 attending the Pill, befoze the Tithe 
_ ould be — The Judge over ruled this Pes, and decreed 
| that the Platntiff ſhould pay theſe Tithes without any ſuch Oe⸗ 
duXton. Upon which My. Denniſon moved fo2 a P20 tvitton, 
and cited the Caſe of Chamberlain and Clifton, deteruuned in the 
Douſe of Loꝛds the 2oth of June 1706, wherein it was reſolved, 
that the Tithe of a Cozn-Mill was perſonal Tithe ; accozdingly 

a Rule was made to ſhew Cauſe. | 


Holloway and King. 


ConſtruQtion bo a Sutt by Bill againſf an Attozney, M2, Agar had obtained 
upon the Sta. J a Rule koz referring the Irregularity of the Poceedings to 
rue of 5G. the Maſter; who accozdingly repozted the Fait to be in this 
quires that Manner, Ebat the Damages latd in the Declaration were 
Law Pro- 20 J Judgment b Nil dicit that on the CWirit of In ulcy the 
ccedings Jutp had found but 61. Damages and that all the Poceed- 
fall bein {ngs were in Latin. Oz. Stravge now moved fo; Judgment upon 
zum. the Maſter's 7 The Queſtion he ſaid ariſes upon an At 
of 5 Ged. a. The Ack recites the Inconventence of Perſons be- 

ing arreſted, and detamed in Cuſtody fo? frivolous Demandg; 

and therefoze p2ovides, that in all Matters under 10 Pounds 

rye Defendants ſhall be ſerved with a Copy of the Pꝛoceſs, and 

the P2oceedings ſhall be in Engliſh. De tubmitted it, that this 

At was to be underſtood only of ſuch Aﬀtons, where the De⸗ 
fendant uled to be ſerved with a JÞzoccſs to take his Body; and 
therefoze pzovides yl in (mall Demands the Delendant ſhall 
not be arreſted by fuch Pꝛoceſs, but ſcrved with a Copy of it 
only, Jn Suits by Vil againſt an Attozney, the Defendant 
is always ſuppoſed ro be p2elent in Court; and therefoze he con- 


ceived, that the Ack did not extend to the p2eſcnt Cer. oy 
2 MAIL 
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Court was of another Opinton, however ſald that this Mate 


ter would fill depend upon the Queſtion which the Court has 
reſerved, whether the Damages in the Declaration was to be 
confivered the Cauſe of Aﬀton, oz the Damages found by the 
Jury; accozdingly this Matter ſfood over, Vide poſtea. 


Griffith and Allcock. 


INCE the Time that this Caſe was laſt argued, the Chick vide anton 
\) Juſtice ſaid that he had looked upon the Sratute of 5 G. 2. 327. 


which erplatns and amends the Statute of 12 Geo. 1. and he 
found there was a Pꝛaviſo in ft, which enafts, that in particular 
Franchiſes and Jurtgdi#tons the p2oper Officer there ſhall ere- 
cute ſuch JPP2oceſs, and he Doubted whether that P2oviſo did 
not ertend to the pꝛeſent Caſe; upon which this Matter came 
now to be argued again. Serjeant Birch ſatd that Cheſter is al- 
ways conſidered as a Franchiſe; and therefoze was within the 
very Wozds of the P2oviſo, but ſubmitted it farther, that 
this Caſe was within the 12th of Geo. 1. which he relted upon 
befoze; and fo2 this Purpoſe cited the Caſe of Peek and Smith 
in the CO Rn Mich. 1 Geo. 2. The Defendant there 
lived within the County Palatine of Durham, and the Queſtion 
was, whether the Oefendant ſhould be ſcrved with a Copy of the 
P2cceſs iſſuing out of this Court, oz a Copy of the Haindate 
under the Seal of the Biſhop of Durham. The Court of Com- 
mon Pleas was of oy that the Defendant ought to be ſerved 
with a Copy of the Mandate under the Seal of the Biſhop of 


Durham. he Court ſaid that notwithſtanding the Caſe that 


has been cited, they muſl continue of the Optnton that they were 
of befoze, upon the firſt Ack of Parliament; and Judge Lee who 
was now in Court, ſaid he intirely concurred in that Opinion. 
They inchined to be of Optnion too, that Counties Palatine 
were not within the Tlozds particular Franchiſes and Juriſdictions ; 
fo2 they are conſidered as ſuperio: Courts. However ſatv 


that they would conſider of this Caſe a little farther. - 


Amcock and Ennover. 


HIS Matter coming on fn the Paper again, Serjeant Eyres vide antes 
appeared fo the Plaintiff; and no Body being on the 30s. 


orher Side, Judgment was given fo2 him unleſs Cauſe on Sa- 
turday. 


Osborn and Oyle. 


1 Is Matter now coming on again, M2. Fazakerly ſaid that vide antes 
he could ſay nothing new upon this Subjeck, unleſs it was 268. 


that he ſubmitted it, the Statute fo2 the Amendment of the 
Law cured this Dekec, if tt was — the Judgment being by 
Nil dicit. The Court thought that ſuch Defect could not be 
curid; becauſe a fozmer Act had required that all Pzoceedings 
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ſhould be in Latin. however this Matter food over fo; the O. 
— of the Court upon the general Conſtderation of the Sta- 
ute of 5 Geo. 2. Vide poſtea. 


PEE 


Stephens and I ofty. 


ConſtraQtion 9 7 a CUrit of Erroz on a Judgment in the Common 
upon the Sta- Pleas in Debt on Bond, M2. Draper lald that the J2cnal- 
rue of 2 g. ty of the Bond which the Platntiff had derloted foz, was 76. 
me 105. CIpon Oyer, the Condition appeared to be fo2 Payment 
Debt robe Of 381. 5s. and then the Defendant pleaded that on the rt of 
ſetolf againſt April 1732, which was after the Day mentioned in the Condt- 
another. tton of the Bond, the Platnttff was tndebtcd to him in the 
Sum of 50 l. fo Money had and received to his Cſe., Ta 
oo lea there was a Demurrer. MY. Draper (aſd that the 
Queſtion arifes upon an Act of Parliament made 2 Geo. e. fo} 
ſetting one Debt agatnft another. It was objefed by the ]Ilatn- 
riff's Counſel in the Court befow, that this Piea was bad in 
two Reſpefts; Firſt, that the Penalty of the Bond was the 

Debt, and that being 56 l. 108. the Sum of 501. could * 
pleaded agatfnft it. Decondlip, that * Debt by ſimple Con- 
tra cannot de ſet agoniſt a Debt Bond, the Debt by 

Bond being a Debt of a Yigher Nature. and dcop din 
in the Court below the Wlatntiff has had Jedgment. In An. 
fwer to thefe Objetions 97. Draper ſtibmitted it, that where 
Debts are fet one agotnft another, by Girtue of this At of 
Jarltament, the Courts of Common Law are in thofe Cafes 
ro conſider Debts in the fame Light that the Court of Enutty 
do; and ik ſo, he ſubmitted it, that both theſe Objeftions 
would be anſwered, Me fatd farther, that even ſuppo ng thr 
Penalty ſhould be conſtdered the Debt, yet under this Ack of 
Parliament the ſetting another Debt againſt it muſt be conſi⸗ 
ered as 17 and ik fo, the Plea of Payment of a lefs 
Sum than the Penalty, and greater than the Sum in the-Con- 
dition will be good by the Statute fa2 the Amendment vf the 
Law. To the ſecond Allet the Court were ſomething di⸗ 
vided in Opinion. The Chtek Juſtice and Judge Probyn thought 
that a Debt by ſimple Contract might be ſct againſt a 
ebt by Bond. Judge Page of the contrary Opinton. And 
Judge Lee gave no Opinton to this Point at all. But as to 
the other 1 the Court clearly agreed that it was fatal; 

accoꝛdingly affirmed the Judgment. 


The King and Lloyd. 


Vide, antea R. Fazakerly now-relfed again on the Exception he befo2e 
30 3%. M took, that the Evidence ought to have been ſet dut. Pe 

| farther ſatd, that the Pisdemeanozs, o mo the Defendant 
is convited, are Extoztion in his-Office as Tlerk of the Jener 
at the Seſſions foz the County of Angleſey ; but the SeMons 18 
not ſufficiently deſcribed, Foz it 6s only laid that the Deten - 
dant committed theſe Offences at a Seſſions held defoze 2 
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jeſty's Juſtices of Peace, Quorum unus, without mentioning who 
they were, oz deſcribing their Authozity, Mz. Draper argued on 
the other Side, and ſatd, that in Convitſons befoze two p2ivate 
Juſtices, the Depoſitions are always taken in Writing; and 
therekoze he did agree that in thoſe Caſes the Evidence muſt 
be ſet fo2th in the Convickton. But at a Sefflons the Teſi- 
mony of the (Uitneſſes is not taken down in Cariting; and 
therefoze in the pꝛeſent Caſe he ſubmitted it, that it was un⸗ 
necefſary. In the Caſe of The Queen and Horrel, Mich. 11 Ann. + 
and in the Caſe of The King and Harland, which were Convittions 
ot the Selllons, the Evidence was not ſet out, and yet no Ex- 
ceptton taken on that Account. To the ſecond Dbjeion he ſub- 
mitted it, that as this was only a Deſcription of an Aﬀ done at 
another Seſſions, the Names of the Juſtices were not neceſſary 
to be (et out. The Chief Juſtice ſald with Regard to the ſe- 
cond Objetton, that if the Mames of the Juſtices had not 
been inſerted in the Stile of the Convitton itſelf, he ſhould 
have thought the Objetton would have pꝛevalled; and he has 
known both Indickments and ©2ders of Remobal quaſhed ypgn 
ſuch Dbjeition. But as the ond ConviTion is, he thought 
the Objeftion was anſwered, dis to the other, be vas of Opi- 
nion that it was a fatal Objettion ; many Convitionus befoze 
p2ivate Juſtices undoubtedly have been quaſhed on this Ar- 
count, particularly in the Caſes of The Queen and Brown, The 
Queen und Guerey, and The Queen aud Randes, Paſch, 13 Ann. 
And he could not ſec any reaſonable Diſtinftion between thoſe 
Conviiions and the pꝛeſent one. Judge Lee ſaid that he dau 
ed whether this was a Conviition in the p2eſent Cate, 02 auly 
an Ower. Thoſe of Boffarday are cauſidered onlp as Opers 
and pet the Party is ſubſet there to be ſent to the Wouſe of 
Corretton. But ſuppoſing it to be a Convitton, pet till he 
doubted whether the Evidence was neceſſary to be (et out; and 
particularly he mentioned the Caſe of The Queen and Baynes, 
which he (atd boze a good deal of Argument, and deſerved 
— be 30.5 into; accordingly this Batter ſtood aner. Vide 
ca. * 


White wood qui tam and Jokam. 


T HIS Matter coming on again, My, Lowy aged upan the Vide antes 
r 


Anſwers he had given befoze, and farthe 
ſuppoſing an Inkozmatton qui tam might be quaſhed, and ſup- 
—1 the Affidavit was not good foz the Exception that had 

cen taken to it; yet ſtil che obſerved that this was no Fault 
appearing upon the Face of the Information. An Inkozmation 
cannot be quatſhed but .fo2 ſuch Faults; and therefore ac all E- 
vents the pꝛeſent Rule muſt be Diſcharged. The Chief Iuftice 
ſatd, in the Caſe of The City of London, whore 6 ation was 
made to ſuperſede a Writ of Mandamus, Lad Macclesfield ayd 
the pzeſent Chief Juſtice of the Cammon Pleag 1aid it dawn 
to2 clear Law, that a {rit could not be quaſhed, but fog duch 
Crrozs ; .accozdingly the Aule was diſeharged. 


Dr. 


bmitted it, that 3*3: 
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Dr. Wilmot and The Biſhop of Lincoln. 


Vide antea I the Declaration that was d2awn in Pꝛohſhition, the Mem, 
bers of Ring's College, that were cited befoze the Commitl- 
ſaries, were not made Parties; upon which \M2. Strange ob- 
tained a Rule a few Daps ago to ſhew Cauſe, why theſe Mem- 
bers of the College ſhould not be added Defendants with the 
Biſhop. M1, Graves came now to (hew Cauſe upon the Rule. 
But the Court thought proper to make it abſolute. And the 
Chief Juſtice ſald that this Method of declaring in J2ohibi- 
tion ts allowed, not only to bzing the Judge, but the Party be- 
foze the Court, | 


Anonymus. 
Whena Rule 
ie made to M Strange moved to enlarge a Rule made upon the Mayo?! 
hoy of Weeram to ſhew Cauſe, why an Jnfozmation ſhould not 
{rw in FO againſt him fo} a Misdemeanoz, De deſired only to enlarge 
the Nature It Util] the latter End of this Term; and in Caſe the Rule ſhould 
of Q be made abſolute, he ſhould conſent to appear, as if the Rule 
1 was made abſolute. There indeed a Wotton is made to en⸗ 
5 large a Rule of this Sozt till nert Term, he did agree che 
nd char Party muſt conſent to plead as well as to appear vithin the 
Rule is ame Time as he would be obliged to do, if the Rule was made 
moved to be abſolute direckly. M2. Maſterman tnfozmed the Court that the 
— 12atiſe was ſo; accozdingly upon theſe Terms the Rule was 
Terms the knlarged. 
Court will 
enlarge it, 


Anonymus. 


When there M Abney moved fo2 a Rule upon M2. Blandey, the Steiw- 
—— ard of a Court Leet, called Osborn Court, to attend with 
how far the the Recode of the Court at a Trial, where thoſe Reco2ds 
Court will would be wanted, upon an Afﬀedavit, that there were ſome ma- 
make « Rule tertal Raſures made in the Recozds. Pe ſald the ſame Motion 
tha the ne was granted in the Caſe of Nichols and _— upon the like At. 
ſelves all fidavit; accozdingip the Court made ſuch Rule in the pfeſent 


be produced. Caſe. 


Anonymus. 
When a Per. 
ſon is found R. Parker moved that Ruſſey Carter might be batled, who 
3 — was found by the _ Inqueſt to be guilty of the 
be gulley Panflaugbter of Wotton; he fatd he moved this upon the 
oundation not only of the Cozoner's Inqueſf, which had found 


laughter, the Fat againſt the preſent Defendant verv uncertainty; but 
how far the Upon the Depoſitions which were taken at the Time the Co- 
Cour: *ill. roner's Inqueſt was found, and likewiſe upon Affdabits of 
him to bo Clrcumſtances very favourable on the Part of the DE 
bailed. + | 
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De cited too Latch 12. and Salk. og. where the Depoſitions of 
the like Mature were read. Upon hearing the Inqueſt read, the 
Court ſaid that they thought the Fats ſpectaily tated. amounted 
to Murder. And though the Inqueſt have found the Defendant 
only guilty of Panſlaughter, the Conſequence of which 1s, that 
if the Dekendant was tried upon this Inqueſt, he could be found 

ullty ok nothing moze; yet they thought upon this Inqueſt an 
Fupitment of Murder might well be found, and poſſibly the 

ekendant convited upon it. Upon hearing the Depoſittons, 
they lald the Fa# appeared to be Murder upon them likewiſe: 
And they would not allow any Aﬀidavits to be read, which were 
ur — of the Depolitions; accozdingly the Motion was re- 


Foſter and Grayham. 


U ON a Crit of Erroz on a Judgment in the King's Bench How for « | 
in Ireland in Ejeitment fo2 Lands in the County of Meich, Codicil hall 


a ſpectal Clerd{ appeared to have been found in the Manner fol- 
lowing. James Earl of Angleſey, being ſeiſed of the Lands in 
Queſtion, and of divers other Lands in the Kingdom of Ireland, 
of an Eſtate in Fee-\imple, on the 13th of May 1901, made his 
Ulill in CUriting, and therebp deviſed all his ſatd Lands to 
certain Truſtees and their Deirs, fo Payment of his Debts 
and Legacies, the Remainder to bis 20ther Arthur Aneſley f02 
Li'e, and atterwards to his firſt and other Sons in Tail Pale, 
and in Default of ſuch Iſſue, to his Daughters and the Þcirs 
of their Bodies, Share and Share altke, reſpeitively ; the Re- 


mainder to Richard Lozd Altham (02 Life, and afterwards to the 


iſſue Male of his Body, and in efault of ſuch Iſſue, to his 
Iſſue Female, in like Banner as afozeſald; the Remainder to his 
Uncle Charles Lo2d Angleſey fo2 Life, and afterwards to his F[- 
ſue, in like Manner as afozeſatd; the Remainder to his own right 
Hetrs. Oc then gave the reſpedive Perſons, to whom he had 
deviſed his Eſtate, a Power of making Leaſes of thirty-one 
Pears, reſcrving the beſt Rent that could be got koz them. Ri- 
chard L02D Altham died; and afterwards on the 1ſt of June 1731 
the Deviſoz added a Codicil to his Will in the Manner follow- 
ing; De thereby deviſed all his Lands in England and Wales ta 
Arthur Lozd Altham, eldeſt Son of Richard Loyd Altham deceaſed, 
ko; Life, and afterwards to his Iſſue tn like Banner as akozeſaid; 
the Remainder ro his Bꝛother Arthur Aneſley fo; Life, and after- 
wards to his Iflue as afo2eſard; the Remainder to his Uncle 
Charles Lozd Angleley as afozceſatd; the Remainder to his own 
right Hetrs; ano then came the followtug Clauſe, Item, I de- 
vile all my Manors, Lands, Tenements and Hereditaments in the 
County of Meith and in the Town of Nuro/s in the County of Hakesford 
to Arthur Lord Altbam for Life, and afterwards to his Iſſue, as aforeſaid ; 
the Remainder to Arthur Aneſley, as aforeſaid; the Remainder to Charles 
Lord Aneſley, as aforeſaid ; the Remainder to go, to the ſame Perſons; 
and with and under the ſame Fowers as my ſaid other Eſtates, deviſed 
to them as aforeſaid, are appointed to go. And then he declared his 
9 to be, that thele Eſtates in the County of Meith and 
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How far As 
ſignees under 


the Toton of Nuroſs ſhould not be charred with the Puyment of 
dis Debts and Legacies, which befoze they were (tthje# to. On 
the 18th of June 17932 the Devifo2 died; Arthur Lozd Altham 
entered upon the Lands in Queſtton, and demtſed the ſame fox 
the Term of thirty-one Pears fo Andrew Cordwell, refervtn 
the beſt improved Rent. Arthur Lo2d Altham died without it 
ſue. And whether this Term of thirty-one Pears ſhoufd bind 
Richard Aneſley in Remainder, was the Queſftion. 19). Fazaker- 
ly ſald the Court befow was of Opinten with the Tenant in 

of Mon, and he hound agree, f the CUT? was to be confideren 

ttheut Regard to the Covtets, the firff Perſon that was ta 
take by the Tull would have a Power to make theſe Leaſes cx 
well as the Rematnder-inan. ut he lubmitted tt, with re- 
ger to the Lands in Queſtfon the Codicil is a new Deviſe. 

nd he conceived that by the Cadicil the Power of making Leaſes 
18 Were confined to in Remainder. The Chief Juſtice 
ſaid, if t ye Codicil wag to be conſidered by itſelf, there ght 
perhaps be ſomething in the Objetion. But when tl iff 
and the Codicil are conffacred together, he thought the Jntentt- 
on of the Codicil only was, to alter the Ozder of taking defcribey 
by the Uu, and to bet the other Parts of the Tull entirely 
remain. Judge Page declared that be was of the ſame Opi⸗ 
nion. The two other Judges ſaid nothing. But this Matter 
was ozdered to ſtand over. Vide poſtea. 


75 A * Mos «ftw * 686. 


12 was an Anton of Trover brought dy the Plaintiff as 
Allignee under a Commioir of Bankrepey, agatnſt the 


* Commiſh- TYefendant, who was a Commiſſioner of the Land-Car. At 


on of Bank- 
rupcy, ſhal 


| the Trial defoze. Lo2d Raymond a Caſe was made foz the Opt- 
nion of the Conre in the Manner following. On the 7th of 


or nor, to the hy 1731. Fairclough, a Colleftoz of the Land Car, became 


Goods of the jg 
Bankrupt as 
againſt other 
Perſons who 


nkrupt. On the 16th of the ſame Month the Commiſſioners 
of the Land Car, one of whtel) the Oefendant was, iſſued out 
thefr Marrant to ſ(efſe the Goods of —— Fairclough, fo2 


claim a pro- arrears of the Land-Tar, whtch were in his Dands. The 


= " — n 4385 r 


Conſtable to whom the Warrant was direcked, feffed the Goods 
in Queſtion in the Pands of Fairclough the ſame Day, and 
detained them in his Pands. The nert Day a Commiſſion 
of Bankrupcy ited aut againſt Fairclough, and his Goods aſ- 
ſigned over to his Creditozs on the 2:ff. On rhe 6th of Auguſt 
n Dale was made by the Conffable tn Purſuance of the Setſure 
and the Plamriff, as one of the Annees, thereupon dought. 
thts Acton. Serjeant Darnel ſubmitted it, that the Acton mtght 
well be matntatned. The Jnſfant that the Platntiff committed 
the Act of . ür the Piopertp of his Goods was no 
longer in him. The P2operty of hts Goods was tn no one till 
the Alignment; in che ſame Manner, as the P perty of an 
Inteſtate's Goods is in no one, till Letters of Admitnſtratton 
— Jf thts had been the Caſe of an Erecutton of a Ls 
ate Ban coming againſt the Bankrupt, the Alignment akter - 
wards would habe over-reach'd the Execution. To this 4 
, | 
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poſe was the Caſe of Andrews and Sir Matthew Decker, Eaſter 
z Geo. 2. in the Common Pleas at the Sittings befo2e _y 
Chief Juſtice, That was an Aﬀton of Falſe Return bzought 


anainſt the Sheriff fo2 returning Nulla bona upon a CUrit of 


Exetntion, Du Evidence the Defendant juſtified his Return 
by Reaſon that the Party, againſt whom the CUrit iſſued, was 
become a Bankrupt, and a Commimon taken out againſt him 
at the Time of the Delivery of the CUrit to him to be executed. 
Pet no Pietence was there, that an Alignment of the Goods 
was made, till ſometime after the Return. Notwithſtand- 
ing this the Chtef Juſtice of the Common Pleas allowed the 
' Return to be good. we ſatd there would no DeEcalion to 

confiver how this would be in the Cafe of an Ertent, In 
the pꝛeſent Caſe there was no Ertent ; but the Goods were ſeil⸗ 
ed by a Warrant from the Commiſſioners of the Land-Tax un- 
der the Ai of Parliament. Serjeant Eyre argued on the other 
Side, and cited 3 Keb. 14 Sir William Jones 202, 203. 1 Cro. 
189. 3 Lev. 191. and the Statute of 21 Jac. 19. (10.) The 
Chicf Juſtice ald, that he did re an Aſſignment from 
the Commiſſioners has to many Keſpets a Relation to the 
Time when the At of Bankrupcy was committed. And there- 
foze if after ſuch Ack the Bankrupt diſpofes of his Effects, the 
Alignment ſhall certainly over-reach it. Pe agreed the ſame too, 
where a Sheriff takes Goods in Erecutton of a 8 
and does not Deliver them over to the Party, befoze the 2 
lignment made. But where the Sheriff does deliver them to 
the Party befoze the Aſſignment made, the Aſſignment ſhall not 
have a Relatian to defcat that Execution: becauſe there the 
Crecution was compleated. e fatd he could not agree, that 
the Bankrupt ceafed to have the Pꝛopertp of his Goods at the 
Time of the Aﬀ# of Bankrupcy committed. he Property does 


continue in him even till the Alignment. The Pioperty is ne- 
ver in the Commiſſioners ; they have only a Power given them 
of aſligning the Effeäs from the Bankrupt. Tf this had been 
an Ertent of the Crown in the pzefent Caſe, undoubtedly 
the Goods of the Bankrupt would have been bound from the 
Day the Ertent boze Teſte; and no Aſſignment could have over- 
reached it. Fo? the Statute of 29 Car. 2. does not extend ta 
Ertents of the Crown, He ſaid, he thought the p2efent 
Caſe did not differ from that. The Land-Tar is Money be- 
longing to the Crown, though appzopztated to particular 

urpoſes. And the Parftament giving the King a moze ſpeedy 

emedy, than an Extent, cannot be ſuppoſed to Have put the 
King in a wozſe Conditton, than if an Extent had (Nued. Ag 
to the Opinion, that was cited of Lozd Chief Juſtice Eyres, he 
owned he could not agree with it. And Judge Lee ſaid the 


Caſe in Salk. 111. is agatuft it. Þowever this Matter ſtood over, 
Vide poſtea. 57 
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Vile ante 
108. 


How far a 

Remittitur 
of Damages 
„% heceflary 
to be cutc1-+ 
cd. 


How far the 


Court will 


ſlay the Pro- 


ccedings, or 
not, on a 


Aſtley and Brand wood. 


1 Matter coming on again, M2. Bootle the Elder ar- 
gucd in Suppozt of the Plea, and cited Bro. Abr. Tit. — 
Pla. 59. 1 Inſt. 303, 3 Lev. 219. Hob, 51. Dyer 349, and Yelv. 25. 
The Chief Juſtice ſoio, that this was a Plea of a Collateral 
CUarranty in Bar of the Oemandant's Citle; and therefo2e 
ought to be pleaded as ſtricklp, as tf it was the Plea of an E- 
Noppel. De ſald he did agree, (f a Stranger had diſſelſed 
Alexander, the collateral TUarranty would have barred the De- 
mandant's Title. But ſome Sozt of Seilln was neceſſary in 
oꝛder to make the Fecfſment with Warranty of any Effet. But 
he did not think luch Sein was ſliffictently averred in the 
Plea; acco2dingly inclined to be of Opinion with the Deman- 
dant. However this Matter ſtood over. Vide poſtea. 


Strawn and Pletter. 


R. Abney moved that a Crit of Tnquiry might be ſet 
alive, on Account of the Damages given by the Jury be- 


ing 100 l. whereas the Damages latd in the Declaratton were 


but 2o!l. The Chief Juſtice ſald, that a Remittitur entered 
by the Plaintiff might cure this Defe#. However he pro- 
nounced a Rule, that the Platntiff ſhould bzing in the CArtt 
of Tnquiry, that the Defendant might move in Arreſt of Judg- 
ment on this Exception. Fo2 he ſaid, unleſs the Plaintiff noeg 
enter ſuch Remittitur, the Judgment would be erroneous, 


o 


Vide poſtea. 


Chapman and Brown. 


HE Plaintiff as ſoon as he had brought his Acton againſt 
the Defendant, which was Uſſauit and Battery, went a 
UGopage to the Indies; but left Tnſtruitfons with his Son and 
with his Attoznev, that if the Dekendant would pay the Coſts, 
they ſhould p2oceed no farther. The Dekendant had offered 


me Trial to pay the Coſts. J2otwithſkanding this the Platntiff's Attozney 
vill che Coſts gabe Motice ok Trial; but pet did not bung the Trial on. 


of a former 
are paid. 


ately be had given freſh Notice of Trial. M2. Strange lald, 
that the Detendant ti this Cale cannot have the Benefit of the 
uſual Remedy cf an Attachment fo: Non-payment of Coſts; 
becauſe the Plaintiff ts out of the Ringbom. Fo2 which 
Reaſon he moved, that P2oceedings upon this ſecond J2otice 
might be nald till Coſts of the tozmer paid. Be ſald, in an 


Inkozmation qui tam he moved that the JP2uſecuto2 might give 
a Note of bis Place of Above, It came out, that the J220- 
ſecuto2 was gone heyund Sca. Cipon this the Court ſtald 
x there; becauſe otherwiſe the Ocfendant would 
ave had no Remedy fo? his Coſts. TUbich he (ubmitted it 


was a Cale of the ſame Nature with the pzeſent onc. The 
2 Coutt 
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Court inclined to think that they never grant theſe Potions 
but in Eſecment. Upon which he moved that the Attoznep 
might ſhew Cauſe, why he pzoceeded in this Cauſe againſt the 
Plaintiff's Otrettons. The Court ſaid they never knew ſuch 

otion granted. However they gave him Liberty to move 
this Matter again, if he could find any Caſe to warrant it. The 
nert Dap he menttoned the Caſe of Nokes and Watts, Paſch. 
Geo. 1. The Platntiff there was a Pauper. And fo2 that 
Reaſon Þ2ocecdings on the ſecond Notice were ſtald till the 
Coſts of a fozmer paid. Judge Probyn ſaid, that in ſuch Caſe 
of a Pauper, he remembered another Anſwer had been 17 to 
luch Motion, which is that he may be diſpaupered. And M2. 
Strange Owned there was a Caſe to that Purpoſe in Salk. 506. 
Judge Lee ſaid too, that Paſch. 5 Geo. 2. on Mz. Harvey's Moti- 
on, the Court ſaid they never grant theſe Motions but in E- 
etment. M). Gapper ſaid too, that the Caſe of Nokes and Watts 

as upon his Motion, and that was an Ejetment. However 
the Chief Juſtice made a Rule to ſhew Cauſe. But afterwards 
it was diſcharged by Conſent. 


The King and Tallard, 


R. Filmer came now to ſhew Cauſe. and ſaid, that this Court Vide antes 
is the Cuſtos Morum of all the King's Subjets. And fo} 328. 


this Reaſon it 1s, that the Pzinters of obſcene Books have 
been puntſhed by Indicment and Jniozmatton. The Pinter of 
Lozd Rocheſter's Poems was indicked fo2 Doing ſo. And M2, 
Curl had an Inkozmation granted againſt him upon the like 
Occaſion. To the like Purpoſe he cited Sid. 168, and Keb. 491. 
Mz. Strange argued oh the other Side, and ſaid, that a Man's 
being firip'y from the Middle upwards could be no indecent 
Sight. Jf it was ſo, the Legiſlature would not have ozdered, 
that Men ſhall be whipp'd in that Manner; as they have done 
by ſeveral As of Parliament. The Court was of the ſame 
Dpinton. Accozdingly the Rule was made abſolute. 


The King and Hurſt, 


M* Fazakerly came to ſhew Cauſe, and ſafd that he did g. Vide antes 
U 


ree it was (wo2n in the Aﬀidavit, on which the Rule was 
made, that the Defendant was an Attozney of the Court of 
Common Pleas. But that Fai ought to have been verified by 
a Certificate from theiRecozds of the Court. Fo) which Reaſon 
he ſubmitted it that an Affidavit was not ſufficient, But the 
Court was of Opinion, that the acking as Attomey and Un- 
der-Sheriſ? at the ſame Time was an Dffence within the 
Statute of H. 5. though perhaps the Defendant was not regu- 
rp ſwo2n an Attozney. Accozdingly the Rule was made abſo- 
ute. 
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The King and Dr. Earbury. 


R. Joſling moved, that a certain Recognizance, by whfch 

the Defendant was bound to appear in this Court, might 

be taken off the File; that ſo much of a Rule of this Court, 
as related to the Defendant's appearing to this Recognizante, 
5 . be diſcharged; that the Oefendant's Papers, f(eiſed by 
tue of a CUarrant from one of the Secretaries of State 
might be N 1 to vo, and that a Satisfa#ion might be a- 
warded to him 2 the mpztſonment he ſuffered under thts Car- 
rant. Þe took Notice that ſome Time befoze the Beginning 
of laſt Michaelmas Term, a CUarrant was iſſued fozth tn the 
Mame of the Duke of Newcaſtle, one of the Secretaries of 
State; which was dire#ed to two of the Kin s Pefſengers, 
ance, to make 
in the Þouſe of the Defendant, the Autho2 of a 
treatonable 90 er, intitled The Royal Oak Journal, fo2 all Papers 
of what Kind ſoever, in hts ö — and to — the ſatd De⸗ 
fendant with the ſald Papers befoze him. The Meſſengers, with⸗ 
out taking a Conſtable to their Atiſtance, entered into the Oefen- 
dant's Þouſe, ſeiʒed his Papers, and 90 who was together with 


the Defendant, befoze Py. De la Faye, who was the Duke of 
Newcaſtle's Secretary, and a Juſtice of Peace. Jo one was 
eramined b Py. Do a Faye, to prove the Defendant to be the 
Author of thts Paper; noz did the Defendant confeſs it. Dow⸗ 
ever, Mz. De la Fay told the Defendant he muſt commit him, if 
Ay not enter into a — 15 —— in the Sum of 100 Pounds, 

th two ſuffictent Ball, conditioned fo2 his Appearance tn the 
Court of King's Bench'the firſt Day of laſt Michaelmas Term, 
and not depart the Court without Licenſe. To avoid being 
— 1 — the Dekendant with two ſufficient Ball entered into 

ch nere Beten and the Recogntzance was figned Ch. De 
u Faye, The Oefendant appeared in the Court of King's Bench 
on the firſt and laſt Day of faſt Michaelmas Term, and on ye 
firſt and laſt Oay of the thzee following Terms; but on the 
laſt Day of Trinity Term lat, as ſoon as he had moved to have 
bis — retozded, he p2ayed to be diſtharged. Apon this 
the Attozney General erhibited two 1 againſt him 
in open Court, and moved -=_ he might be charged with them. 
Fee Maſterman accozdingly demanded of the Defendant, whe- 
ther be appeared to them. The Defendant did not b ally open 
At either aflent 0 diſſent to the Queſtion demanded of him; 
but inſiſted, that the Recogntzance by wſ{ch he was vound over 
to this Court, was tllega Ray at he ought to be charge ts 


from it. The Court told him that they could not diſcharge his 
Recogntzance, pon that he went out of Court, aud the Of- 
ficer * his bſearonce to the Infozmattons. This, Dy. 
oſling ſad, was the State of the Fat; and upon this State of 
t he appzehended that his Motion was regular. He ſatd he 
ſhould not contend but it has been reſolved, that a Secre⸗ 
tary of State's CUarrant to ſetze a Perſon (uſpeted of trea⸗ 


ſonable Pꝛackices, was legal. But this Reſolution was but a 
4 


late 
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and Roo, it was lettled upon ſolemn Debate, that a Secretary 
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late one, founded only upon P2ecedents, and not one anttent 
Reſolution in the Books to juſtify it. Þowever it never was 
yet reſolved, that a Secretary of State could grant a War- 
rant to ſetze a Perſon's Papers, and ft manifeſtly 18 agatnſt 
the Rights and Liberties of the Subjeck. As the Warrant it- 
ſelf was illegal, ſo was the Erecution of it likewiſe, Foz it 
was done without the Aſliſfance of a Conſfable, and the De- 
kendant not bzought befoze the Secretary of State himſelf, as 
the Marrant direcked, but a Secretary under him. pe then 
objefted to the Recogntzance; he ſald he ſhould not contend but 
there were Pꝛecedents to juſtify a Juſtice of Peace in binding a 
Man over to this Court ; but there was not one Reſolution fn 
the Books anttent 02 modern, to juſtify ſuch a Pꝛaſtice. A 
Juſtice of Peace has a JurisdiXton which is confined within the 
Bounds of his County. And it would be a Matter very (ncon- 
ventent to the Subjef, if it ſhould once be ſettled fo2 Law, that 
a Juſtice of Peace in Cumberland might bind a Man over to this 
Court ſitting at Weſtminſter. The Manner of taking the pzeſent 


'Recognizance was illegal too, in as much as there was the Dath 


of no one, no2 the Confeſſion of the Party, at the Time it wag re- 
quired of him. The Fozm of it is {1kewiſe bad; fo2 the Defen- 
dant is bound over to appear at the Court of King's Bench at 
Weſtminſter; whereas the Stile of this Court is coram Rege ubi- 
cunque ; it is not inſerted in the Recogntzance fo what Cauſe 
he is to appear; the Recogntzance is ſigned too, Ch. De la 
Faye; (0 that the Chziſttan Mame of De la Faye is imperkecly 
ſet out; and it no where appears in the Recogntzance, that he 
was a Juſtice of Peace. M2. Joſling then ſpoke to the Appear- 
ance of the Defendant; and ſubmiteted it in the firſt Place, 
that the Defendant in kack did not appear to theſe Inkozma⸗ 
tions; and in the nert Place, that he legally could not. De did 
agree that when the Queſtion was asked the Oefendant, whe- 
ther he appeared, he did not in Mods direckly refufe it; but he 
contended that the Recognizance by 22 was bought into 
Court was illegal; which was the fame Thing as ik he had in 


Tu direftly contended that he was not obliged to appear. 


De lubmitted it therefoze, that when the Officer of the Court 
demands of the Party whether he appears, the Party inſiſts 
that he fs not bound to appear; the Court tells him that he ts 
bound to appear, and if he does not his Recognizance will be 


forfeited ; the Darty upon that goes out of Court, that may - 


as well be conſtrued a Departure without Licenſe, as an Ap⸗ 
pearance; fu2 which Reaſon with Regard to the Fat e ſub⸗ 
mitted it, the Officer did wong in —4 that the Deken⸗ 
dant did appear to theſe Inkozmations. But uppoang the 
Fat to be that he did ſubmit to appear; yet as the Reconnt- 
3ance, which ts tn the Nature of a P2ocels, to bing 'the Party 
in to appear, was legal, fo2 the Reaſons be d befoze given, 
he conceived that the Appearance could not be legal neither; 
and fo2 Autho:ittes to ſuppozt the ſeveral Parts of his Argu- 
ment he cited Godb. 118, 147. 39 H. 6. 27. Archbiſhop of Can- 
terbury's Caſe, 4 Jac. 2. Sid. 32. Lut. 951. 11H. 4. 7. Lamb. 89. 
Cr. 3. 646. The Chick Juſtice ſatd that in the Caſe of Kendal 


of 
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Vide antca 


* Deceaſed may be look d into, and likewiſe that tye PERIL 
2 


Chtet 


of State might (ſue out his CUlarrant to appiehend the Perſon 
of any Man on Suſpicion of treaſonable Piacktces; and there- 
kope did not think that that Part of the p2eſent Tlarrant would 
have been Diſputed at this Dap. As to the other Part of it, 
with Regard to ſ(etzting the Oefendant's Papers, he would not 
give an Optnton, whether it was legal, oz not. This Court 
could not make a Rule upon the Meſſenger, that did ſeize them, 
to rcſtoze them; and therefoze that Queſtton was not p2operly 
befo2e the Court fo? their Determmation. There was no Oc- 
caſion to determine neither, whether in general Juſtices of 
2 have Authonty to bind over to this Court. The Per- 
on that did this in the p2zeſent Caſe, was a Juſtice of Peace 
fo the County of Middleſex, and undoubtedly he might bind 
over to this Court; this Court having a Jurtsdictton of Oyer 
and 'Terminer fo; that County. However he had befoze him ſe- 
veral JIzccedents of Juſtices of Peace of other Counties bind- 
ing over to this Court (ikewtſe. De had likewiſe befoze him ſe⸗ 
veral Piecedents of Recogitzances taken by Judges of this 
Court and Juſtices of Peace, wherein the Stile of their Au- 
thozity wes not tnferted. De had ſeen ſeveral too, which are 
unly in this general Fozm ad Reſpondendum, &c. And as to the 
other Erceptions, with Regard to the Fozm of this Necogm⸗ 
_ if there was any CUctght in them, the Defendant might 
ave taken Advantage of them, if a Scire facias Had been 
bzought upon it. But what the Defendant has done, has tn 
Judgment of Law amounted to an Appearance; and as that ts 


ſo, all Ceteds in the Recogntzance are thereby cured; fo this 


Purpoſe the Chief Juſtice mentioned the Caſe of Widringron 
and Charlton, Trin. 11 Ann. that was en Appeal of Murder. 
The Defendant did not appear till the Erigent ; and when he 
did appear, his Appearance was centred in the moſt cautious 
Manner that could be, fo2 it was in theſe (Cloz0s, Et pre- 
dictus Defendens, falvis ſibi omnibus Advantagiis & Exceptionibus tam 
ad breve Originale quam ad Proceſſum, venir; and thereupon fo} 
Faults in the Erigent demurred. Lozd Macclesfield, 2. Juſtice 
Eyres, and M2. Juſtice Powis held, that all Dekecks tn Pꝛoceſs 
were cured by the Partys Appearance. Mz. Juſtice Powel in⸗ 
decd was of another Opinton, as this was a CUrtt of Appeal; 
but agreed ſuch Ocfeit would have been curcd by Appearance 
in every other Uitton. The reſt of the Court agreed with the 
uſtice in the pꝛeſent Caſe; accozdingly the Motion was 
diſallowed of. | 


Anonymus. 


R. Straughan coming now to ſhew Couſe, he ſafd that the 

granting Commiſſions of Appzatſement in theſe Caſes is 
accozding to the conſtant Courſe of the Eccleſiaſtical Court; 
but as ſoon as the Commiſſion was returned, Admintſtratton 
with the CU! annered would undoubtedly be granted. The 
Commtſſion in the pzeſent Caſe was a Commiſion of Jnſpec- 
tion as well as Appzatſement, in ozder that the Papers of the 
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Fom of tt, as that the Defendant ought to be diſcharged. T 
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Eifate map be appzats'd and invento2y'd. The Juſtice laid, in 
theſe Cales of Admimſtration the Court would not interfere 
hy granting a Mandamus; but where the Jane applying fo2 
adminiſtration fs intitled to tt by ſome At of Parliament ; 
02 where the Cccleſiaſtical Judge is unreaſvnably dflatozy in 
his Proceedings. He did not think that this was any wars the 
pzeſent Caſe; accozdingly the Rule was Diſcharged. 


The King and Harper. 


HE Defendant having been brought up by Habeas Corpus, What ſhall 
the Subſtance of the Commitment appeared to be tn the be ſaid to be 
Manner follou ing; To the Keeper of the Houſe of Correction for * food Com- 
the City and Liberty of J/eftminfter, Whereas Fobn Harper has been mf : 
brought before me, one of his Majeſty's Juſtices of the Peace for the perlon who 
County of Middleſex and City and Liberty of Meſtminſer, and Oath has act, Stage- 
been made by two credible Witneſſes that the ſaid Fobr Harper is a Plays with- 
common Player of Interludes, without the King's Licence, in the Pa- —_ * 
riſh of St. Martin in the Fields in the County of Middleſex and City 
and Liberty of Weſtminſter. And whereas it appears to me upon Ex- 
amination of the ſaid Fohn Harper upon Oath, that the ſaid Fobn Har- 
per has not any viſible Way of Livelyhood, but is a common Player 
of Interludes. I do hereby adjudge the ſaid John Harper to be a 
Rogue and a Vagabond, in Pram of the Statute in that Caſe made 
and provided. Theſe are therefore in his Majeſty's Name to require 
you to take into your Cuſtody the Body of the ſaid Jobn Harper, and 
to keep him to hard Labour till the firſt Day of the Seſſions to be next 
holden for the City and Liberty of Weſtminſter. Thomas Clarges. Mz. 
Abney and f[everal others were Counſel koz the Defendant, and 
upon this Return they moved that he might be diſcharged; 
they ſubmitted it, that the Warrant vn which the Defendanc 
was commttted. was a Conviitton; by Reaſon of thoſe CUo2vs 
in it, I do adjudge. And if ſo, it was clearly bad fo2 want of 
the Evidence being ſet out tn it. But if it (ould not be con- 
ſidered as a Convidion; at leaſt it was a Commitment in Ex⸗ 
ccution. And upon ſuch Commitment the Defendant is not 
batlable; fo2 which Reaſon there ought to be as much Certain⸗ 
ty in it, as in a Conviffton. But ſuppoſing it to be only a 
bare Commitment; yet there were ſuch Exceptions to be 
e 
Statute upon which it 1s founded, is 12 Ann. 2. 23. And by 
that Statute ſuch Juſtice only as lives ncar the Place where 
the Fat ts comimttted, has a Jurisdickton over the Cauſe; but 
nothing of this is ſet fo2th in the preſent Commitment. The 
ſecond Sefton of this Statute requires too, that the Com- 
platut ſhauld be made by a Conffable, oz other Jnhabftant; but 
iu the Commitment it is no where let out on whole Complaint 
it was founded, Jt is not ſet gut neither, befoze whom the 
Dath was taken, which the two TCliitneſles made. The Time 
when the Fai was done is not (ſpecified; and it daes not appear, 
that that Part of the Pariſh of St. Martin in the Fields, in which 
the Faß was done, was within the City 02 Liberty of Weſtmin- 
iter. The Time too, fo2 which the Oefenvant is committed, 
Vol. II. 4 U is 
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is litzewiſe uncertain; foz Non conſtat when the Seffions foz 
ws City and Liberty will be held; whereas the Semons fo? 
the County at large is ſettled by Ad of Parliament. The De⸗ 
fendant's Counſel then ercepted even to the Subſtance of the 
Commitment, and ſubmitted tt, that he was not within the 
Moos o) Intention of the Ack, op Reaſon that it was not p2e- 
tended he was a Uagrant. And it appears by the whole Com- 
letfon of this Ack, that Ulagrancy is neceſſary to make the 

erſons ſpecified in the At, Offenders within it. They con- 
ceived likewiſe, that Stage-Players and Comedians do not 
fall within the Deſcription of any of the Perſons ſpectfied in 
the Ack. And it was well known, that the Defendant was a 
Stage-Player and Comedian, and one that aited too with 
reat Reputation. They ſubmitted it, that ſuch JPerſons could 
y 10 Means be compzized under thoſe Clozds in the Ac, Com- 


mon Players of Interludes. They could by no Means be under- 


Vide antca 
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ſcood by the Ack to be declared Rogues and Gagavondo; if they 
were, even his Majeſty's Licenſe to the Theatre Royal would 
bardiy be found to be legal, The Court were of Opinion that 
this Sg not to be conſidered as a Conviition; but yet they in- 
clined to think that the Wlatrant was vad becaulc it was not 
ſet fozth in it that the Defendant was a Gagrant. Dawever. 
that the Parties might have an Oppozxtunity of agreeing to 
try the Merits of this Queſtion in a keigned Iſſue, it was con- 
ſented to on all Sides, that the Defendant ſhould be diſcharged 
out of Cuſtody, 111 Is own RNecogmzance to appear in Court 
the laſt Day of this Term. 


The King againſt Holford and others. 


Cn Hawkins coming to ſhew Cauſe, he ſubmitted ft, that 
the Mandamus was well directed to the four Perſons men: 
ttoned in the Rule. De did agree that one of them only 
had JPoſſeſſiou of the Books, but pet all of them were aſliſt- 
ing in fozcibly taking them * A Certiorari (Ss directed to 
all the Juſtices in the County, thou 
Poſſeſſion of the Thing which is to be removed. And he had 
a Pietedent in his Pand of a Mandamus Direfted to four Per- 
ſons ta deliver over to the Regiſter of the Biſhop of Hereford 
"Books belonging to his Office; which Pzecedent was 6 Will. 3. 
De concetved likewile, that There was ho Occaſion foz a Man- 
damus tg reſtoze My. Bullen to his Office befoze he has the Books 
delivered to him. De did agree that there were CUlo2bs in Bul- 
len's Affidavit tmpozting tha he was turned out of his Office. 
But when y + whole Aﬀidavit is conſidered together, it appears 
that in Fat he was not turned out. The Cozpozation of Eſham 
ccliſiſts of nineteen Members; no Ack can be done but by the 
MPajozity of the Berting preſent. The apo} had given Mo- 
tice of a Town-Weeting, and declared that the Intent of it 
was oily fo2 aduiitting Freemen; fxteen of the Members al 
ſembled accozdingly fo2 that Purpoſe; but when they were there 
the Mayo? p2opoſed the turmug out Pz. Bullen, cight of the 
Uſſemvly declared that this was again the Intent of the Meet, 
l | mg, 


b one only can have the 
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ing, and therefoze went out of the Room. As they were got 
out of the Vall Doo2s they found it ſhut againſt Them. Ron 
whichIthey returned to the Room, and demanded of the Yayo! 
Liberty to be let out, which he accozdingip gave them. er 
this the eight Perſons that rematned, concurred in a Qotr 
fo2 the turning out My, Bullen. The Serjeant ſubmitted it, 
that in Judgment of Law this was no Removal, in as much 
ag there was not a competent Number of Perſons concurring 
in it. He produced a Pyecedent too, Hil. 9 Anne, where a 
Mandamus was Direfted to one Mz. Belley to deliver over to 
William Thorney the Recozds of the Tower belonging ta the 
Steward of the Court. The Return made to it was, that 

Mz. Thorney had no Right to them. This was tried. And 
attcrwards a peremptozy Mandamus awarded. The other Side 
came into a Conſent, that in Caſe the Court ſhould be of 
Opinion to grant an Tnfo2matton in the Nature of a Quo War- 
ranto againſt Yarnel, the Books ſhould be delivered Within a 
Geck. And thereupon the Rule was diſcharged. 


Middleton and his Wife againſt Croft. 
he 4B IO» OSS... "I 12 "Fd. 2 . 990. 

R. Andrews Came to ſhew Cauſe, why a e ſhould How far the 

not 1 to the Conſiſtozy-Court of the Biſhop of Hereford, Lait) I. 
ro ſtay the Ppoccedings on certain Articles exhibited againſt be bend by 
the Defendants below fo2 a Clandeſtine Parriage, on the Po- ne Canons, 
motton of Croft. The Articles ſet fuzth, that by the Canons 
of the Church no Perſons ought to wry unleſs the Bans 
of Marriage between them are ſolemm3ed tee Times, oz thep 
obtatn a Licence from the Ordinary foz ſo doing ; that by t 
Canons the Hours of Matrimony are appointed between eight 
and twelve in the 250 ; and that every Marriage ought 
to be ſolemnized openly in lome Church oz Chapel. ye ttt- 
cles charged the Defendants, that contrary to theſe Canons 
they married without Banns and without a Licence ; that they 
marrted between the Hours of One and Eigbt in the Wong 
and that they were married in the Houlk of Thomas Allen d 
Clergyman. The Defendants luggeſted, that by the Statute 
of 5 &8 W. 3. 35. the marr * without a Licence is made a 
Tempozal Offence, and that the Eccleſiaſtfcal Courts habe no 
Jurisdickton in it. They farther ſuggeſted, that by the Canon 
Law two competent CUttneſſes are required to everp Fan; 
whereas by the Common Law one TUttneſs is allowed fuchclent; 
that they were lawfufly married in the Droceſe of the Biſhop 
of St. David's, and not in the Dioceſe of the Biſhop of Hereford 
in the Manner as let kozth; and that thep habe var one Cllitneſs 
only to pzove this Fat. Whereupon a Rule was obtained to 
ſhew Cauſe, why a P2ohibitton ſhould not be granted. 7. 
Strange was of Conne on the ſame Side with Oz. Andrews, 
and they ſubmitted it, that the Aule onght to be diſcharged. 
Chey ſaid there was no ]Yetence ko; the Aule's being made 
abſolute on Account of the Defendant's Post; beeauſe hep 
ought to have offered their P2oof befoze the Eccleſiaſtical Judge 
and to have made Idavit here, that he retnfed il. which tf c 
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Defendants have intirely omitted. There was no Pꝛetence net- 
ther of having the Rule made atſofute on that Part of the Ar- 
ticles which related to the Time of the Ocfendants marrying; 
fo) that is aſcertained by the 102d Canon made in 1603, and the 
Statute in Queſtion docs not relate to ff, There was no 
Dietence neither of having it made abſolute on that Part of 
he Articles, which related to the Place where the Defcndants 
were married; foz that is aſcertained by the ſame Canons like- 
wile ; and the Statute in Queſtion has no regard to it. The 
P}ohibieton could not be made abſolute neither with regard to 
the Wife ; fo2 though there is Remedy againſt her by the Ec- 
cleſiaſiical Law; yet there can be none on this Ad of Parſia⸗ 
ment, The Qucſtton therefoze will ſingly remain, whether the 
Diohibitton ue to ſtay the Pꝛoccedings againſt the Þugband 
on that Part of the Articles, which charges bim with marryty 

without Banns and without a Licence. Ag to that ſt deſerve 

to be conſidered, how the Law ſood befoze the Ad of Parlta- 
ment. Vy the antient Canons of Archbiſhop Stratford long befoze 
the Time of H. 8. it is pꝛovided in theie Clo2DBg; Sacerdotes Matri- 
monia clandeſtina celebrantes, ac hujuſcemodi intereſſentes, Sententiam 
Excommunicationis incurrant. Linwood takes JNotice of this Ca- 
non, and explains the Meaning of it to be, that all Perſons of 
what So2t ſoever aſſiſting in ſuch clandeſtine Marriage, are 
within the Danger of the | ge > By the roth Canon in 
1603 it fs declared likewiſe, that every Licence granted againſt 
rye Canons ſhall be void, and the Parties morryfng contrar 

thereto ſhall be ſubjet to the Penalttes of clandeſtine Marrt- 
ages. So that they pꝛelumed, that befoze this Statute there 
could be no Sozt of Doubt, but the Parties marrying without 
Vanns and without a Licence were puntſhable in the Eccleſi⸗ 


aftical Court fo2 ſo doing. The Diſfculty then ariſes upon this 


At of Parliament. Thep ſaid, there weke many Caſes both in 
the Common and Statute Law to be found, wherein the Tem- 
pozat and Eccleſiaſtical Courts have a concurrent Jurtsdtiton, 

n the Caſe of Kerby and Savil in this Court 1716, Savil had 


 dzought on Aﬀton in the Marſhalſea Court againſt Kerby fo? call. 


ing her Bawd ; ſhe recovered Damages there, and afterwards 
commenced a Dutt againſt Kerby fo2 the ſame Co2ds in the 
Eccleſiaſtical Court. A Rule to ſhew Cauſe was obtatned, wh 
a P1ohtbitton ſhould not be granted. Oz. Andrews himſelf 
came to ſhew Cauſe upon that Rule, and it was diſcharged ; 
becauſe the Suit in the Tempo2zal Court was fo Oamages, 
the Suit in the Cccleſiaſtical Court fo2 Refozmation of Man- 
ners; and ſo diverſis Rationibus ventilatur. To the like Purpoſe 
are many other Caſes at the Common Law; to pꝛave which 
Latch 244 Hob. 187, 192. 1 Lev. 198. Ven. 3. Sid. 146. Fitz. 
Nat. Brev. 30. and "Townſend and Thorp, were cited. Che like 
appears by various Inſtances on the Statute Law. By the 
tatute of Articuli Cleri, & Circumſpecte agatis of 32 H. 8. ». (2). 
by 2 & 3 Ed. 6. 13. (13). by 22 & 23 Car. 2. 10. Remedy ts given 
to the Eccleſiaſtical Courts, where they had none befoze ; pet 
= emedy which the Tempozal Courts had befo2e, is not 
thereby imagined to be taken away. So by the Statute of H. 8. 
of Pluraſittes and Non-Reſibence, Romedy ts given 2 — 


* 
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Tempozal Courts ; yet the Jurtsdiction, which the Eccleſiaſtical 
Courts, ererciſed betoze this Statute is enjoyed at this very 
Day. They ſaid farther, that this would appear more plain in 
the pꝛeſent Caſe, if the Deſign of the Statute of William was 
conſidered ; fo? it would be found, that it chiefly was to le⸗ 
cure the Duty on Marriage Licences granted by a. fommer 
Ad. 95 Clive and M2. Qundry argued on the other Side. They 
ſaid, they ſhould not inſiſt, that the ]P20hibition could be matn- 
tained on that work ofthe Dug eſtton, whichrelated to the Defen- 
dants P2oof, but on the other Partorit hey appzehended tt well 
might. They ſaid they by no Means tock it tobe a clear Point, 
that theſe Canons of the Archbiſhop bound the Latty, in as 
much as no Authozity has been p20diiced, that it was ever allow- 
cd in the Courts of the Common Law that they did. And as 
to the Canons in 1603, it has been determined, that they do 
not bind the Latty; fo2 which Purpoſe they cited Salk. 412. But 
ſuppoſing the Eccleſiaſtical Courts had Authozity to puniſh Lay 
Jcrſons I without Banns and without a Licence befo2e 
the Statute of Williani, by that Statute the authonty of Ec 
cleſiaſtical Courts is taken away. Thev ſaid there was no jozec- 
tence to ſay, that there was any Saving ok their Turſsdtiiton in 
this Act of Parliament. And wherever there ts no ſuch ſaving 
Clauſe, the Nature of the Dffence is altered by the Ack; it 18 
made Tempozal, as * it was Spiritual; and conſe- 
quently the Jurisditton, which was befoze ererciſed, is rhere- 
by taken away. Foz this Purpoſe they mentioned the Caſes 
of Sodomp, Rape, Wittchcraft, and others of the like Nature. 
And where the Legiſlature has intended that the Eccleſiaſifcal 
Jurisdiction ſhculd continue, a Saving ts always put into the 
Ads, whereby their Jurtsdiitfon ts continued. This is ſo tn 
the Statute of 1 Fliz. 2. 21 Eliz. 1. 1 Jac. 11. 4 Jac. 1. and 10 
Ann: 19. (176, 177.) And particularly they relied upon Sir 
Thomas Jones 131. aS i Caſe in Point fo2 their peſent Pur⸗ 
poſe. The Chick Juſtice laid, that undoubtedly the Canons of 
1603 do not bind the Latty; and he doubted whether this par- 
ticular Canon did of Archbiſhop Stratford fo; the Reaſon that 
has been menttoned. However he tnclined to think, if the Ec- 
cleſiaſtical Courts had a Jurtsdt#fon to puntſh Lay Perſons 
befoze the At fo2 marrying without Banns and without Licence, 
the Statute did not take their Jurtgdifton away, Judge Lee 
fatd that he likewiſe doubted, whether this Canon of Arch- 
biſhop Stratford did bind the rel Jn the Cale of Matthews 
and Burnet a Doubt was, whether the Eccleſiaſtical Courts 
could compel a Ban to take a Licence fo2 teaching a School. 
Lord Keeper Wright was of Option, that they could. Tut 
the Judges inclined to be of another Opinion. Powever, if the 
Jurisdiition of the Eccleſiaſtical Courts in the pzeſent Caſe 
could be made out befoze the Statute of William, he did not 
think that by that Statute their Jurtsdickion was taken awav. 
Fo? this Purpoſe he mentioned the Caſe of The King againſt 
Sankey and Tibber in Lo2d Holt's Time, The Defendants 
there were Quakere, and ſued in the Spiritual Court fo2 
Tithes. They came into this Court and inſiſted, that by 
the Statute of 7&8 W.6. they were to be p2occeded _— 
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befoze two Juſtices; and thereby the Aach de of the Eccleſi- 
aſtical Court was taken away. Lond Chtef Juffice Holt apreed 
that where a Statute makes a Spiritual Offence to be an Of. 
fence of a higher Nature, the Mature of it is ſo far changed, 
as that the Spiritual Courts have no longer any Authozity 
over it. But in the Caſe, that was befoze the Court at that 
Time, that Chief Juſtice ſaid, that the Spiritual Court 
continued to have a Jurisditton notwithſtanding that Sta⸗ 
tute, and inſtanced the Caſe of a Penſion, where he ſain 
the Eccleſiaſtical Courts have a Jurtisdifion notwithſtanding 
the Dpinion of Coke to the contrary. The teſt of the Court in- 
clined to be of the ſame Opinton with the Chtef Juſtice and 
Judge Lee in the pzeſent Caſe. However, that theſe Points 
might receive a moze ſolemn Determination, the Parties 
were ozdered to declare in P2ohibition by Chriſtmas next. Vide 


poſtea. 


Clark, Executor of Sarah Simonds, againſt Smith. 


EDS” DUE R. Abney having befoze moved the Court, that one of 
Quantum the Judges would apply to 2. Baron Carter fo repozt 
meruit will the State of the Evidence in thts Caſe, that appearev to him 
he tor Rent, at the Trial, Judge Lee ſtated the Fai in the Manner fol- 
WY lowing. There were two Counts in the Plaſntiff's Oecla- 
ration; one an Indebitatus Aſſumpſit 0 the Rent ok certain 
Lands contatned in the Declaration; the other a Quantum me- 
rut an the ſame Account. The Land had been enjoyed by 
the Defendant upwards of Twenty Pears, and one certain 
Rent of Seventy-ſeven Pounds five Shillings had been Annu⸗ 
ally pald fox [t. The half Year's Rent, that was due at 
Michaelmas laſt, the Ceſtatrir demanded of the Defendant 
and he told her he never pald the Michaelmas Rent till 
Candlemas, but then he would pap it. Apon this Evidence 
Baron Carter was of Dptnon, that the Plaſntiff could not 
recover; lo vireied the Jury to find a Gerdi# fo2 the De- 

fendant, which they accozdingly did. Dy. 
ſubmitted it, that the Plaintiff was well entitled to recover 
upon this Declaration; fox which Purpoſe thep cited Lev. 179. 
Skin. 238, 242. 3 Mod. 15 8. (7). 22. (az). 2 Keb. 8. and 
Sid. 299. And fo2 this Reaſon they hoped, that a new Trial 
ſhould be granted. Mꝛ. Denniſon was on the other Side, and 
2ayed a Oay to ſhew Cauſe, whtch the Court accordingly gave 
him. But afterwards, 0 Body appearing to (het Calle, 


the Rule was made ab 


Abney and Mz. Noel 
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Gore and Gore. 


1 E RE being a new Chief Juſtice now in Court, M2. Peer vide ante 
Williams and Yz. Fazakerly argued this Caſe again. My, 229. 
Peer Williams was Counſel — the Plaintiff, and ſtated the 
Caſe to be in the Manner following. The Teſtato2 William 
Gore, (eiſed tn Fee of the Mano2 of Barrow and the Mano? of 
Carter-Haven in Somerſerſhire, made his Will in CUriting the 1 5th 
of July 1718. The Yano? of Carter. Haven he deviſed fo; Þay- 
ment of his Debts. The Manoz of Barrow be deviſed to Trit- 
ſees fo2 the Term of soo Pears without Impeachment ot 
(Uaſte, in Truſt koz the Paytng an Annuity of 501. per Ann. 
to Thomas his eldeſt Son during big Life, and in Caſe the An- 
nutty ſhould be fn Arrcar, he gave Power to his eldeſt Son to 
diſtrain koz the ſame in the Lands ſo deviſed to = Truſtees, 
The Truſt of this Term was farther declared to be foz Pap. 
ment of Debts and Poztions fo2 his younger Chtldzen, and in 
Caſe his eldeſt Son ſhould marry, fo? ratfing a Jointure of 
1001. per Annum ko; every 10001. he ſhould have with his Aike. 
De likewiſe gave Power to his younger Sons to charge this 
Term with Poztions fo? their younger Childzen, viz. the oz. 
tions nf the Iſſue Pale to be paid at their Age of 21 Pears 
the ]Poztions of thetr Jſue Female to be pam at their Age of 
21 Pcars 02 Marriage, which ſhould firſt happen. The Rematn- 
der of theſe Lands he deviſed to the firſt and every other 
Son of Thomas his eldeſt Son to be begotten in Tatl Pale; 
the Remainder to Edward his ſecond Son koz Life, the Remain- 
ver to the Truſtees in Truſt to p2eferve Contingent Re- 
matnders; the Rematnder to William his third Son in like 
Manner the Rematnder to certain other Perſons ;'the Re: 
mainder to his own right Þetrs. Some Time afterwards the 
Teftatoz made two Codicils to his CU, thereby charging this 
Term with _ aner and on the 4th of February 1718 he 
died. After the Death of the Teſtatoz Thomas the eldeſt Son 
married Mary Ward, and on the ſecond of November 1728 had 
Tue by her William the p2eſent Defendant, Edward the ſecond 
Don died without Tſſuc. And now William the third Son 
_— his Bill againſt William the firſt Son of Thomas the 
eldeſt Son. And whether William the Defendant had any Title 
was the Queſtton foz the Conſideration of the Court. Upon 
this State of the Cale Mz. Peer Williams ſubmitted it, that 
the Dekendant had no Title. pe fatd he ſhould not contend 
but the Intent of the Teſtatoz was, that the Iſſue of the eldeſt 
Son ſhould take. And at the Time of making of the Cl it 
was certainly poſſible that Ye might take. For Thomas might 
have married and had a Son befoze the Teſfato!'s Death; 
and tk ſo, the Freehold would have veſted in the Son imme⸗ 
diately on the Teſtators Death, and he would have taken by 
Cap of a veſted Remainder. But as the pzeſent Caſe hap- 
pened to be, it was tmpoſſidle that he could take dy Map 
of veſted Remainder, becauſe de was not in Being at that 
Time. Tf he could not by Map of vefted Remaindet, | 1 
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only Title muſt be by way of contingent Remafnder, oz 
eiſe by way of erecutozy Deviſe. Dis Title cannot be by and 
way of contingent Remainder; becauſe there is nu Free. 
hold, but only a Term in the Truſtees to ſuppozt it; and 
thercfoze the L ifficulty to be conſidered in this Cafe is, 
whether he can take by way of erecuto2y Deviſe, It has been 
ſaid that he ſhall, by Reaſon that the Limitation in the C1411 
is to the Jaue of Thomas to be begotten, and not to the It. 
ſue of Thomas begotten. But M!. Peer Williams ſubmitted 
it, that thoſe CUozds have one and the ſame Signtſication 
both tn CUiſtis as well as Deeds; ond fo2 this Purpoſe he cited 
Co. Lit. 20. Ver. 345. De concefved then, that the pꝛeſent ere⸗ 
cutozy Deviſe was vold, fo2 thzee Obſecktons that may be taken 
to it. Firſt, that no legal oz altenable Eſtate veſted in the 
Son of Thomas till the Determination of the precedent Term. 
Sccondly, becauſe the Freehold ts not to deſcend to the Heir 
at Law in the mean Time, but ts deviſed over to Edward 
Thirdly, becauſe the Nlozds of the Uill have given him a Re- 
mainder, ſo that he muſt take in that way, and not in any other, 
CUith Regard to the firſt, every erecutozy Oc viſe is con ſidered 
as an Dziginal independent Deviſe, not to be executed till the 


Time appointed fo2 its ſpunging into Poſſeſſion, which is the 


Reaſon why it is called erccutozy. And in rhe pzeſent Cale 
the Time 2 A fo2 its ſpinging into Poſſeſnon is not to 
tc till the Term cf $500 Pears determined. So this Caſe 
is to be conſidered in a Court of Law; fo2 the Truſts of 
the Term in this Court cannot be regarded. But even 


- ſuppoſing the Truſts of the Term ſhould be regarded, pet till 


the pzcſent Deviſe cannot be good; becauſe it by no Means ap 
cars that theſe Truſts will determine in twenty oz thirty 
Pears which is the longeſt Time given fo2 the erpettng of 
uch Intertſt, in the Caſe of Scatergood and Edge, Salk. 229. And 
farther on this Dead was cited 3 Cr. 878, To the \ccond Ob- 
jeitton he obſerved, that the mantteſt Intent of the Teſtatoz was, 
that Thomas the Defr at Law ſhould have no Bencfir from this 
Eſtate, but the Rent-Charge of $50 l. per Annum; and thcrefoze 
it would be a very extraoſdinarp Thing to be ſatd in a Court 
of Law, that a Frechold ſhould deſcend upon him; and he (ub- 
mitted it, that the Freehold manifeſtly veſted in Edward; the 
Eſtate was in him by Purchaſe; and when it is ſo, it ſhall ne- 
ver be deveſted out of him upon any Contingency vappening 
oftcrwards. The Diſtindion between a Purchaſe and Delcent 


in ſthts ReſpeX ts taken in Co. Lit. and the Reaſon fo2 the Dif- 


ference 19 * Chen an Eſtate ts thiown upon one by Ait of 
Law, ut ſhall be deveſted out of him again when tt 18 reaſona- 
Llc tt (ould be ſo, becauſe the At of Law will do JIzcpudice to 
no one. But when an Cftate is veſted in one by Purchalc, 
ſo it (hall continue; becauſe it was the Party's own Fault that 
he vid not p2ovide fo2 the Contingency in a better Manner, 
De latd likewiſe he concetved, tf the Freehold deſcended upon 
the Detr at Law, there would Le a Merger of his Rent-Charge: 
und perry oi Ai of Injuſtice done to him. Then in Suppozt of 
the third Dbjeftton he cited Salk. 226. And farther he reſied 


upon the Authozity which the fo2zmer Reſolution of this ca 
I DO: 
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: had recetved. M2. Faxakorly on the other Side ſaid he ſhould 
| not contend, but in Limitations by Tay of Deſcent the Wo2ds 
begotten AND to be begotten Have one and the ſame Conſtruc⸗ 
tion; but in Purchaſes he concetved they did ſignify a different 
Deſcription of the Perſon ; fo2 this Purpoſe he cited the Cale 
of Darlyſon and Newman, Hill. 11 Ann. in the Court of Erche- 
; guer; and farther relied upon Lev. 135. and Raym. 82. Pe ſaid 
he ſhould not contend likewiſe, but the Opinton which the Judge 
x of this Court had befoze given in 1720 was 8 n 
5 him. De owned they did give their Opintons that the Freehol 
: veſted in Edward, and that the Iſſue of Thomas could hot ep 
by way of erecutozy Deviſe ; becauſe the Time limited fo; thel 
p taking was not ſuch a reaſonable one as is limited by the Law 
fo2 theſe PPurpoſes. But he obſerved that William the p2efent 
i Defendant was not bozn when the Court gave that Opinion; 
| and therefoze this Fat happening ſince, the Point in Queſtion 
: is now moze immediately befoze the Court than it was at 
that Time. And as to that, he ſaid he concetved that imme⸗ 
0 diately upon the Birth of William the Eſtate veſted in him by 
e way of erecutozy Deviſe, and was then executed, and that in 
x the mean Time the Freehold deſcended upon the Peir at Law. 
x He ſaid this would be no Merger of the Rent Charge; becauſe 
0 pe has not the JPoſſeſtion of the Freehold, fo as that he can 
7 ve any 2 ariſing from it; and therefoze he map well 
f enjoy the Reut-Charge out of the Term notwithſtanding. Ik 
n this Deviſe then was to take Effet in William immediately up⸗ 
ſ on his Birth, it certainly muſt take Effet within the Compaſs 
L of a Pear after the Lives in Being. And ta ſhew' that this 
Court has allcwed the Time fo2 theſe erecutozy Intereſts 
4 longer than the Lives in bag he cited Moor 847. Rol. Abr. 
d 612. (3.) Shower's Parliament Caſes 137. Ver. 234. The Caſe of 
* Hodgkins and Andrews, Paſch. 1730, and moze particularly relied. 
; upon the Caſe of Pots and Pots, determined by the Maſter of | 
8 the Rolls the 6th of July 19132, and affirmed by the Lozd Chan- 6 
c cello? this pzeſent Term. The Court ſaid that they would | 
t take Time to Conſider of this Caſe befoze they gave their ©- | | 
" intons; Accoꝛdingly owdered it to ſtand! over. And on Saturday | 
c anuary 16, 1733, the Court certified their Opinions, that the | 0 
. ebiſe was good. | 1 
U 
1 Kent and May againſt Kent. | 
p | Un a Writ of Erro2 on a Judgment in the King's when en Er- | 
o Bench tn Ireland affirming a Judgment of the Common —_—y the | 
, Pleas there, a ſpecial Gerdi appeared to have been found to J f 
N the Effett following; that after the firſt or May 1921, the Oe pee far 
r. mandant married her late Pusband, who was at the Time of whocAdvan- 
n hig Marriage with her under the Age of 2 Pears. They rage the Er- 
% find that at the Time of Marriage his Father wag ſefſed of „ may 
of an Eſtate of Inheritance of 30 l. per Annum, and that the Par- 3; 
DD riage was had without Conſent of his Father, Guardian, oz 
ſc Loꝛd 8 hy farther find, that the Demandant uſed 
L no lubtle Means to induce the Deceaſed to marry her; and 
Vor. II. a F whether 
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whether upon theſe Circumſtances the Demandant ſhould be 
barred of her Dower, wes the Doubt, which thep ſubmitted to 
the Court. Upon this Uerdi# the Court of Common Pleas 
in Ireland gave Judgment — the Oemandant. M2. Strange now 
gr ued on Behalf of the Plaintiffs in the Crit of Erroz, and 
ubmitted it, that the Judgment was erroneous. The Queſtion 
in this Caſe he ſaid ariſes upon an Iriſh AX 6 Ann. 16. 137. which 
s intitled An Act to prevent Perſons marrying Children againſt the 

ill of their Guardians. The firſt Clauſe of the Ac p2ovides, 
That if any Perſon ſhall by any ſubtle Means marry a Man under the 
Age of twenty-one Years, having an Eſtate of Land of the yearly 
Value of 30 |. or perſonal Eſtate of the Value of 300 |. or ſhall pro- 
cure the eldeſt Son of ſuch Perſon to marry her without Conſent of 
his Father, Guardian, or Lord Chancellor, ſuch Perſon ſhall be barred 
of her Thirds, and every other Proviſion out of his ſaid Eſtate. The 
nert Clauſe follows in theſe CWozds f And be it enacted by the Au- 
thority aforeſaid, that all Perſons who ſhall be acceſſory, aiding, abet- 
ting or procuring before the Fact committed in all and ſingular the ſeve- 
rel Offences herein before mentioned, being lawfully convicted thereof, 
ſhall ſuffer three Years Impriſonment, Upon the State of this 
Caſe 7. Strange ſubmitted it, that the Intent of this Ack of 
— —_ was to pzevent a great Inconventence, which befoze 
appened in young Gentlemen of Eſtates, oz who were Heirs 
to Eſtates, marrying without pzoper Advice of their Friends 
and Relatſons. Foz this Keaton the Ack was to be conſtrued 
largely, in ozder to remedy the Miſchief now effeckually. And 
therefoze he conceived that in the pzeſent Caſe, though the De⸗ 
mandant uſed no ſubtle Means to pꝛocure the Marriage; yet 
in as much as ſhe did marry the Party without the Conſent re- 

utred by the Ack, ſhe was an Offender within the Meaning of it. 

e then took Exceptions to ſeveral Parts of the Recozd; Firſt, 
4 * it appears by the Placita, the tit of Dower was not bu Ude 
till two Pears after the Death of the Þusband; lo that the 
Demandant has r bertel; and pet ſhe has re- 
covered Damages to the Ualue of the Land, from the Time 
of her Þugband's —_— ko which Purpoſe he cited Co. Lit. 32. 
Dccondly, upon computing the ſeveral Parts of the Damages and 
Coſts given in the Common Pleas, it appears that ſhe ought to 

ave recovered 1581. 16 8. 3d.; whereas by the Que quidem Damna 

e has Judgment only foz 158 1. G s. 3 d. i ſo that r s. is omitted; 
and he appzehended that in the Caſe of Tenſh and Dalton, Paſch. 
3 G.1. it was _ agree that every Thing given by the Jury 
muſt be diſpoſed of either by a Remittitur 02 other CUays. Third: 
Iy, in the Judgment of the King's Bench below, the Sum of 
3121, 128. 9d.; is given fo Damages, and 35 l. 45. 7d. Ar 
which can only be in Purſuance of the Statute of 3 H. ». 10. 
and pet it is not ſaid in the Judgment, to be given pro dilatione 
Executionis; whereas all th zecedents are in that Manner. 


Fourthly, it appears by the Recozd, that there had been a fo} 
mer Writ of Erroz bzought by May, an Anceſto2 of one of the 
2eſent Plaintiffs in CTrroz, together with Kent the other Platn- 

if in the CUrit of Erg: that May died, whereupon the CUrit 

abated; that thereupon May, one of the pzeſent Plaintiffs in the 
CUrit of Trroz, joined in a new TUrtt of Erroz with Kent, and 
- conſequently 

\ 


| 
| 
| 
| 
{ 
| 
( 
| 
i 
1 


— 


Term. Mich. 5 Geo. II. 1733. 370 


conſequenty May, one of the preſent Plaintiffs in Erroz 
ought to have been ſubjet to have anſwered the Damages upon 
this CUrit of Erro2 on the Aﬀirmance of the Judgment, as 
well as Kent, and yet the whole Sum of 3121. 12 5. 9 d.; and the 
35 4.5. 5d. are charged upon Kent only. * that the Plain. 
tiffs in Errop are amerced pro falſo Clamore, which they oug 
not to have been. M2. Parker argued on the other Side, an 
gs to the ConſtruXton of the At of Parliament, he ſubmitted 
it, that the Demandant by no Means ought to be debarred of 
her Dower, fo2 this Purpoſe he cited Hob. 182. Cr. 481. and 
And. 115. which are Conſtru#jons upon 3 H. 5. 2. an At ſome- 
thing in the ſame Nature with the pꝛelent one. Þe then anſwered 
the ſeveral Exceptions that had been taken to the ſeveral Parts 
of the Recozd., To the firſt he ſaid the Writ of Dower was not 
removed up by Certiorari; and therefoze the Plaintiffs in Erro 
could not take Advantage of this Exception. Beſides he ſatd. 
they did not come in upon the Summons the firſt Day, and offer 
to render Dower, pleading that they always were ready and ill 
are to do ſo, which they ought to have done by the very Autho- 
rity of Co. Lit. 32. which has been cited, in ozder to have dil⸗ 
charged themſelves from Damages. To the ſecond, this is 
only a Piſcomputing of the Sums, and therefoze may be reft- 
fied by the Court. To the third, the Court is not bound to 
ive a Reaſon fo their Judgment; fo2 which Purpoſe he cited 
tiles 290. Parreſley 154. Beſides, if this Part of the Judgment 
was wrong, the Judgment map be reverſed as to this Part; and 
affirmed as to the other; becauſe this Part of the Judgment 10 
| by Dtatute, the other by Common Law, Fo? this Purpoſe he 
cited the Caſe of Waller and Green, 13 Will. 3. Rot. 20. o the 
fourth, the Petr is joined only to eronerate the Lands; fo2 which 
Reaſon he had nothing to do with the Damages. 1 E. 3. t2. 3 E. 5: 
11. And to ſhew that in like Inſfances the Party has not paid 
Coſts upon the Statute of H. 7. By. Parker cited Cr. 425. Lev. 146. 
Ray. 134. Ven. 88. To the laſt Erception, he ſaid that by an 
Iriſh At all the Statutes o Fey here, are in Fozce t he 
ere this Defett after a Uerdi# would certainly be cured b 
he Statute of Ch. 2. The whole Court were clear of Opt- 
nion that all the Exceptious were anſwered, except the laſt 
but one. And even as to that, the Chief Juſtice doubted whe- 
ther the Plaintiffs in Erroz could take Advantage of it, in ag 
much as they had both joine 1 in the Aſſignment of Er⸗ 
tozs, and had not ſummoned and ſevered, there being no Da- 
mages given againſt May, is fo; his Advantage. Kent is * 
onlp 9 that has Reaſon to complain of that; and if he 
would take Advantage of it, he ſhould have ſummoned aun 
ſevered. That he has not done; and thercfoze he inclined to 
hink that Matter could not now be taken Advantage of. 
owever, a few Days after the Chief Juſtice ſaid; that he 
and the reſt of the Judges of this Court had conſidered toge- 
ther upon this Point; and in as much as this feems ta be an 
rr02 in the Judgment itſelf, they inclined to be of Opinion 
that even the Party 700 whole Advantage the Erroz ts, ma 
aſſign this Matter foz Erroz; fo2 this Purpoſe he menttone 
Rercher's Caſe, Rep. 8. Tel. 107. and Rol. Ab. 799. Judge — 
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ſald too, that 4 Leon. 61. was to the ſame Purpoſe. However 
the Court agreed, that they might reverſe the Judgment in this 
Jart, and affirm it as to the other; becauſe this Part of the 
udgment is by Statute, the other by the Common Law. But 
this Matter was ozdered to ſtaud over to be farther couſidered 
ok. Vide poſtea, 


The Pariſh of Oakhampton againſt The Pariſh of Kent. 


How far N an Oder of Seſſions the Fa# was ſpecially ſtated, that 
Ferin J one Edward Lake came into the Pariſh of Kent, and libed 
pain « See. there between two and thee Years as a_Tide-walter ; that he 
tlement, or WAS Charged with the Land-Tar by the Pariſh Officers the firſt 
not, by pay- 2 which he accozdingly —4 but afterwards this Money 
Nas as repaſd him by the Collecto; and the Collefo2 himſelf 
ann patd this Tar the remaining Part of the Time, that he con- 
(nued in the Pariſh. Cpon this State of the Fat the Ju- 
ſtices in their Seſſions were of Opinton, that this was no 
Settlement. Serjcant Chappel ſubmitted it, that it was bp 
3& 4 W. 11. and fo? this Purpoſe cited Comb. 410. 1 Mod. 331. 
though he did agree, that by 9 Geo. 2. the paying to the Sca⸗ 
venger's Rate fo?) the Repatring the Þighways gains no Set- 
lement. Accozdingly the Court made a Rule to ſhew Cauſe 
hy the Onder ſhould not be quaſhed, And the laſt Day of 

Eaſter Term following the Rule was made abſolute, 


Strawn and Fleter. 


Vide antca M* Taylor be in the Crit of Inquirp; but ſubmitted 
344. it, that the Plaintiff was well intitled to enter ſuch 

udgment as he could by Law. The Court was of the fame 
pinion. Accozdingly the fozmer Rule was diſcharged, Ex 


relatu. 


Anonymus. 


Vide antes R. Marſh came now ta ſhew Cauſe, and ſaid that the Fat 
was, that the Defendant was clecked the 5th of April laſt, 
came of Age the 2oth, (worn in the 26th, and did not ai till af- 
tcrwarys, Upon this State of the Fai he ſubmitted it, that 
as the Defendant was of Age befoze he was ſwozn into the Ol⸗ 
fice, it was clear that he was capable of ating afterwards. 
And, even ſuppoſing that the Ocfendant had not been of Age at 
the Time he was Twozn in, he appzehended, the Law was the 
ſamc. De did agree, that an Inkant was not capable of a ju- 
dictal Dtfice, but of a Mintſtertal one he (is. Foz this Purpoſe 
e cited Co. Lit. 3. And ſatd, that at Common Law he believed 
t was always thought that an Infant was capable of ſit- 
ting in the Pouſe of Commons, The Chief Juſtice ſaid, that 
ye elteved the laſt Caſe that was mentioned was never ſo⸗ 
cqunly determined. And ag to the pzincipal Caſe be neun. 
A ; 
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to be of Opinmon againſt the Defendant. Accozdingly the Rule 
was made abſolute. 


Anonymus. 


6 Rule to ſhew Cauſe why a Mandamus ſhould not be di you for « 
refed to Dꝛ. Betteſworth, Judge of the N — Court, Mandamusis 
requiring him to grant Adminiſtration of the Goods of . — proper to bo 
late Earl of Suffolk to the pzeſent Earl of Suffolk his Son, t e granted, in 
Counteſs Dowager having renounced ; Dy, Hiſham ſatd, that e 225 
the State of the Fa was in this Manner. On the 17th of tccleGarii- 
October laſt, ſoon after the Death of the late Earl, a Caveat cal Court to 
was entered by his Credito2zs, On the ad of November the grant Admi- 
Counteſs Dowager executed a Deed, thereby rencuncing all rener 
Right and Title to the Adminiſtratton. Her P1020) P2ODUCED p on. 
this Renunctation befoze the Officer, and he admitted ft. Apon 
which the Creditozs withdzew their Caveat. Du the 14th 
of November Complaint was made to Dy, Berteſworth, that the 
Renunciation ought to have been upon Oath; and that the Ca- 
veat thcrefoze was withdzaun by Surpztze, Upon which Di. 
Betteſworth 0O2Deren, that the Counteſs Dowager ſhould either 
crhtbit an Jnventozy, oz declare upon Dath, that ſhe had not 
intermeddled with the Effecks, befoze the Renunciation ſhould 
be admiteed; and that when ſhe had ſo done, and not befoze, 
Adminiſtration ſhould be granted to the pzeſent Earl. Upon 
this State of the Fat O2. Hiſham ſubmitted it, that the P10 
ceedings below were very regular; and therefoze = ule 
ought to be diſcharged, The Chief Juſtice ſatd he did agree 
that the Judge of the Eccleſiaſtical Court has a Power to 
objet to the Security which any Perſon ſhall offer, who p2ays 
fo) Adminiſtration; and therefoze that a Caveat fo2 that Pur⸗ 
pole is very proper. Powever he did not know, that in the 
preſent Caſe the Judge of the Eccleſiaſſical Court had any 
Method of compelling the Counteſs Dowager to deliver in 
luch an Jnvento2y, oz to make ſuch an Oath; and therekoze 7 
could not think that the Admimſtration could be delayed to be 
ranted till that Time. Foz which Reaſon he thought the 
landamus ought to go. The rcſt of the Court were itkewiſe 
ok the lame Opinion. And Judge Page laid, in caſe where there 
is a CUI, he did agree that a Renunctatton of the Erecuto? 
ts neceſſary ; becauſe he has ſomething in him befoze Pꝛobate. 
But the Tlidow oz next of Rin have nothing in them befo2e 
Letters of Adminiſtration granted; and therekoze in luch Caſe 
he could not think a Renunctation was reaſonable. Judge 
Probyn ſatd that DO2. Betteſworth himſelf Has o2dered, that in 
Caſe the Counteſs Dowager renounces, the Adminiſtration 
ſhall be granted to the pzeſent Earl; therefoze now the Manda- 
mus Is pzoper to be directed, that the Adminiſtration ſhall be 
granted to the pzeſent Earl by Name; otherwiſe it might 
babe 6k have been ercepted to the Mandamus, that it ought to 
ave been general. Judge Lee ſaid that he thought it very 
p2oper, that Oz. Betteſworth ſhould make a Return to this Crit. 
«ccoingly the Rule was made abſolute, 
Vor. II. 4 2 Hall 
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Hall and Chapman and others. 


when there FN Falſe Jmpziſonment bzought againſt thzee, one of the 
ia Verdict | Defendants pleaded Not guilty to the Whole ; the other 
of the Re. (WO pleaded Not gullty as to Bart, and juſtified as to the 
cord, and « Reſidue. The Plaintiff joined Iſſue with that Defendant 
Demurreron that pleaded Not guilty to the CUihole ; and Qerdi# found 
ee, fo the Plaintiff, Þe likewiſe joined Iſſue with the other 
hn % Defeydants oh that Part of their Plea, which was Not 
Court with gullty, and demurred to their Juſtification, The Demurter 
nor arreſtthe Was not yet determined. Upon wylcy Mz. Draper obtained 
Judgment g Rule a few Days ago to ſhew Cauſe, why the Judgment 
ll the E- ſhould not be ſtaſd upon the Uerdi#, till the Demurxer de. 
amet, de kermined. Derjeant Belfield came now to ſhew Cauſe, and 
determined. Ilubmitted it, that the Court would not arreſt the Judgment 
on this Account; but would leave the Plaintiff ro do as he 

could by Law. The Court was of the ſame Opinion ; ac- 


cozdingly the Rule was diſcharged, 


Clever and Jordon. 


How far tho ESL a Uerdi#, Serjeant Fe moved in Arreſt of 
Court will Judgment, that in joining th? Iſſue by the Platntiff 
wo — in his Replication the Chaiſttan Maine of the Oefendant was 
Juegment repeated, and the Chziſtian Mame of the Plaintiff quite 
ſtanding omitted. In the Caſe of Cowper and Spencer, Michaelmas 
Defe& in the 12 Geo, 1. he ſald the Opinion of the whole Court was, 
— the that ik the Similiter [8 omitted, that Defet is not cured af- 
128 ter a Gerdic, by the Statute of 16 & 17 Car. 2. 8. That 
Caſe he ſald was put into the Paper to be argued, and 

M2. Strange and himſelf were — of Counſel in it. In 

the pzeſent Caſe ltkewiſe he appzehended, that this Dekeck 

was not cured by the Statute ; becauſe the Defendant 

could not have demurred, and ſhewn this foz Cauſe; ſo that 

he (ſubmitted it the Defendant had no other (ay to take 
Advantage of the Defe#, but this. The Chief Juſtice ſatd, 

in Tow Holt's Time this very Exception was over-ruled, 

And ſo Judge Lee ſald it was in the Caſe of Rawborn and 
Hitchman, Paſch. 9 Geo. 1. and of Probyn and Chapman, Mich. 

5 Geo. 2. Accozdingly the Serjeant took nothing by his 


Motion. 


I Carey 


9 


n — —— 2 W 
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ter 


to a certain Day by Conlent of both Parties. The Defendant 


he... Ah 


— — — 
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Carey and Hintol. 


I Treſpaſs fo2 entering a Cloſe, called Pinſworth-Feild, the How far an 
Defendant pleads, that the Cloſe in Queſtion was the p20» 10ue ſhall be 
er Land of the Defendant; the Plaintiff replies, that the {id co be | 

iy Clole was the Eſtate of Inheritance of the Plaintiff, and , 
not the proper Land of the Defendant. Upon which Jaue 
was joined, and a Gerdick found fo? the Plaintiff. Jt was 
moved in Arreſt of Judgment, that this was an immatertal 
Iſſue ; and a Rule made to ſhew Cauſe fo2 that Purpoſe. 993. 
Denniſon Came now to ſhew Cauſe, and ſaid that he did agree 
the Iſſue was Jnfo2mal, like the Caſes in 5 Rep. 43. 2 Bulſt. r. 
Moor 464. and Sid. 289. but ſubmitted it to be nothing moe; 
and therefo2e p2ay'd that the Platntiff might have his Judgment. 
The Chief Juſtice ſatd, that that Part of the Replication, namely, 
that the ſaid Cloſe was the Eſtate of Inheritance of the Plaintiff, Catt- 
not be ſufficient; fo2 that impozts no moe, than that the Bain. 
tiff had an Eſtate of Inheritance in the Land, which of itſelf is 
not ſuffictent to maintain an Aﬀton of Treſpaſs. And as to 
the other Part of it, namely, that the Cloſe was not the pro- 
r Land of the Defendant, that tmpozts no moze than that the 
efendant had not the Pꝛoperty in it; which he thought would 
hardly be ſufficient i, het Judge Page was of a contrary Opi- 


nion. The Plaintiff, he ſaid, by his Replication, has foflowed 
the CUlozds of the Dekendant's Plea. Þe did agree that the 

lea would have been bad upon a Demurrer; but then the 

udgment ſhall be againſt him that commits the firſt Fault. 
Foz which Reaſon he was of Opinion, that Judgment ſhouly 
be fo2 the Plaintiff upon the Declaration. The reſt of the 
Court inclined to be of Opinion with the Chief Juſtice. Judge 
Probyn ſald, if the Plea was bad, the Plaintiff's Iſſue joined 
upon it muſt be bad likewile; and therefo2e the Decent Caſe 
differed from that, which it would have been in Caſe of a De- 
murrer. Judge Lee ſaid that he did believe the Intent of the 
Bernt Plea, now tn Engliſh, was to anſwer the Plea of Liberum 

enementum, when in Latin. But the Meaning of that Piea 
was, that the Defendant had an immediate Right to enter up⸗ 
on the Poſſeſſion, as his Freehold. He thourht the Wiozds of 
the pzeſent Plea could not ſignify that; accozdingly this Mat- 
ſtood over. Vide poſtea. 


Chart and Withers, 


1 E N of this Judgment having been referred te How far « 
the Maſter, he repozted the Fa in - Danner ; The Defe& hall 

Plaintif by Millake gave Rules to plead in the Common Pleas, be ſaid to bo 

nftead of this Court. The Defendant not knowing of this — 5 

Viſtake applied to Judge Page, that the Rules foe pleading Rule. 

might be enlarged. The Plaintiff attended upon the Sum- 

mons taken out fo2 that Purpoſe, and the Rules were enlarged 


did 
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did not plead within the Time given him by the inlarged Rule, 
and upon that the Plaintiff ſigned his Judgment. M2, Murrey 
ſubmitted it, that this Judgment was irreouſar foz two Rea- 
ſons; Firſt, becauſe the oztigtnal Rules fo2 pleading were as 
no Rules. Secondly, becauſe the Plaintiff did not call foz a 
Plea after the inlarged Rule. The Chief Juſtice ſaid as the 
inlarged Rule was by Conſent, he thought it cured all Defef# 
in the oziginal one; and he ſhould have been of the ſame Opt- 


nion, if no Rule at all had been you oziginally. De ſatd like⸗ 
v Conſent, the Oefendant has 
— agreed to plead within the Time menttoned in it; and 


wiſe, that this ſecond Rule being 


erefoze the calling fo2 a Plea was unneceſſary. Accozdingly 


the Court held the Judgment to be regular. 


The King and Kempſon. 


M Parker coming now to ſhew Cauſe, M2, Abney took a 


third Exception to this Ozder, beſide the two other, which 
he had befoze taken, which was, that the Son's CUife appeared 


to have been an Adultreſs; fo2 it (s ſtated in the Ozder. 5 
the Dugband fo2 ſome Pears had no Acceſs to her, and yet t 
herefoze he ap. 


ſhe had had a Child in the mean Time; and t 


at 


piehended the wusband himſelf would not have been bound to 
maintain her; a Fortiori the Pusband'g Father could not. To 
ſhew that the Þugband himſelf would not, be cited Lozd Ray- 
mond's Opinton at Niſi prius, in the Caſe of Morris and Martin, 


fo2 Neceſſartes laid out by the Plaintt 
another Pan. 


12 Geo. 1. That was an ackion b — againſt the Dusband 
ff on Account of his life. 

The HÞugband 225 that his Tlike lived in Adultery with 

02d Raymond was of Dpinton fo? thts Reaſon, 

that the Uﬀton would not lie againſt the Pusband, though 


the Plaintiff had no Notice of her living in this Manner, 
Mi. Parker then anſwered the ſeveral Exceptions that had been 


taken. To the firſt he ſald, this Ozder ts mentioned to be 


made on Appeal agatnſt Samuel Kempſon the Elder, not agatnſt 
any Ozder of Juſtices befoze made; and therefoze he conceived 


rhe 02d Appeal there ſignified no moze than Complaint. 


t 
on Relations in Law, 


To 


e ſecond he obſerved, that Ozders of Maintenance made up- 
have often been allowed, as well as up- 


on Natural Relations; fo2 this Purpoſe he cited Bul. 345, 346. 
Keb. 489. To the laſt he ſaid, whatever Effe# this Ack of the 


CUltfe might —_ pon Ebieb Zullee it could not have any u 


on the Part 


firſt Exception and the laſt were both anfwered. But as tot 


Juſtice ſaid that he thought t pe 


b 


ſecond, he was of Opinion that it was fatal. He laid he well 
remembzed the Caſe of The King and Monday that has been 
cited. The Caſes that 92, Parker has mentioned, were cited 


in that Caſe, and 7 upon great Debate the Court was of 
not extend to Relations in Law. Acco20- 


Dpinton the Ack di 
ingly in the pzeſent Caſe the Rule was made abſolute. 


The 


f 
0s 


he 


F _ 8 
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The King 4d Latter. 
R. Fayakerly coming now to ſhew Cauſe, he urged the (ame Vide ance« 
Realovns which rhe Chi Juſtice bay dete Loy 0 
accozdingly the Rule w tu. 


g diſcharged. Ex rela 


The King againſt The Biſhop of Litchfield and Coventry. 


Few Days ago Pz. Parker obtained a Rule fo2-fuperſe- How far « 

ding a Writ of Mandamus direfed to the Defen ant, re- Mandamus g 
quiring him to grant a Licenſe to 17 Ruſn worth, appolnted Uſher Freer e 
of the Free Gammar School of Coventry, founded by John 5ot in eder 
Hales in the Time of Henry the Eighth. — the teaching tw obtain a 
this School. Þe then ſaid that by the 5 eventh Canon Licenſe for « 
in 1603. the Bilhop of the Dtoceſe is intruſted with granting eres. 
theſe Licenſes. In this he acts judictally, and not mtniſteri- 
ally; and foz that Reaſon the pꝛeſent Mandamus cannot be 
proper: In Caſe the Bſſhop refuſcs a Licenſe without Rea- 
on, the Party may appeal. And of this Opinton, he ſatd, 
the Court was in the Caſe of Tatler and Reynolds, Mich. 10 
Will. z. And in Pollice's Caſe afterwards, Lo2d Macclesfield, 
Judge Eyres and Judge Powis inclined to be of Opinion that a 
Mandamus would not lie. De ſald the Buſineſs of a School- 
Maſter ts hot an Office, but an Employment. But the p2e- 
lent Caſe is not even ſo ſtrong as that; foz Pz. Ruſhworth 
is only appointed Uſher. De obſerved likewiſe, that the pzeſent 
School is a p2ivate one, and not a Royal Foundation. Ser⸗ 
* Birch and Pz. Makepeace now moved to diſcharge the 
Rule fo2 ſuperſeding this Writ. They ſald they believed 
it was never yet ſettled, that an Uſher was bound to take 
a Licenſe, and therefoze it was pꝛoper that the Biſhop ſhould 
make a Return to this Mandamus, in oder that that Point 
might be fully ſettled. But if a Licenſe was neceſſary, they 
conceived that a Mandamus was a p20per Remedy, in oder 
to obtain it; fo this Purpoſe they cited ſeveral other Caſes 
of the like Nature, in 1 Sid. 10%, 94, 169. 2 Inſt. 309. 3 Keb. 855. 
Ven. 115, 187, 143, 153, 335. And the Serjeant latd a Manda- 
mus was bekoze moved fo2 agatnſt this very Biſhop, requt- 
ring him to grant a Licenſe to one to teach the School of 
Brumfleld in Derbyſhire. Indeed it was not granted, becauſe 
the Affidavit whic = oy otfon was made upon, was not ſuf- 
fictent. But he took the Opinſon of the Court to be, that 
a Mandamus would lie. The Chief Juſtice ſald he did not 


think it a clear Point, that a Licenſe was necsſſary in the 


zelent Caſe; and therefoze it was p2oper that a Return 
ould be made, in ozder that the Point might be ſettled, 
"But if it was neceſſary, he did not lee but a Mandamus was 


the p2oper Remedy. He did agree, that the Buſineſs of a 


School-MWaſter was only an Employment; but pet it is a tem- 
In Employment, and therefoze this Court might interkere. 
n the Caſe of Colefat and Newcomb, Mich. 4 Ann. The Opi⸗ 
Vol, II. 5A nion 
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nion of 7. Juſtice Powel was, that the Court might grant 
a Mandamus in Caſe of a Licenſe foz a Pqeacher, by the 


. Statute of 13 & 14 Car. 2. 4 And in the Caſe of 957. 


Vincent, this Court did atually grant a Mandamus foz the Lt- 
cenſe of Pzeachtng at the Letureſhip of St. Duſtan's; thoug 
afterwards foz ſome particular Reaſons the Rule was dil⸗ 
charged. Mo Inſtance he ſald had been p2oduced, that ever 
an Appeal lay in theſe Caſes, And it a Mandamus would lie 
in the Caſe of a School-Maſter, he did not —_ but it 
equally would in Caſe of an Cſher. Judge Lee (aid that he 
remembzed Pollice's Caſe cred by 92. Parker, Mz. Juſtice Prat 
was ſtrongly of the other Opinion, even upon the firſt Argu- 
ment; and upon the ſecond, the thyee other Judges came over 
to his; accozdingly the Rule was diſcharged fox ſuperſeding the 
Urit in the pꝛelent Cate. Vide poſtea. 
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Anonymus. 


deridge f02 keeping an Academy and Diſſenting Meet. 


the Canong tn 1603 require. A Suggeſtion was made in the firſt 
Place, that thoſe Canons do not bind the Laity; and in the 
next Place, that the Statute of 1 Jac. 1. 4. hath given a Pe⸗ 
nalty fo2 this Offence; accozdingly he cited the Caſe in 
Carth. 464. and the Court made a Rule to ſhew Cauſe, Ex 
velatu. Vide poſtea. 


Cumber and Hill. 


R. Marſh moved fo2 a Pꝛohibition againſt the Biſhop How far the 
of Peterborough to ſtay Pꝛoccedings agatnſt Philip Do- 


ing Þouſe at Northampton, without a Licence, which Lay. 


N Ejetment fo2 the Motety of certain Lands fn «x Lal How far the 


the Demiſe of John Jervis and Anne his Mike, a ſpectal Qer- 
dit was found to the Effet following; That Richard Holden ſeſſed 


Will mall bs 


of the TR in Queſtion in 1698 made his _ and vey Croſs 


after having deviſed certain intermediate Eſtates, the 


ds Remainders, 


of the Mill followed in this Manner; I give and deviſe my faid or not. 


Lands to my Grandſon Richard, the Son of my Son Thomas Holden, and 
to my Grandaughter Elizabeth Holden, equally to be divided between 
them, and to the Heirs of their reſpective Bodies; and in the Default of 
ſuch Iſſue, I give the ſame to my Grandaughter, Anne Holden and her 
Heirs for ever. The Jury found that Richard died without Iſſue, 
and that Anne Holden marricd with John Jarvis the Leſſoz of the 
Plaintiff. Serjcant Darnel 1 fo2 the Plaintiff, and ſaid 
that the ſingle Conſideration fo2 the Court was, whether the 
ozds in the CULH conveped Croſs Remainders. De ſubmit- 
ted it, that they did not; and ſald that there were no Mozds in 
the CLE diſcovering ſuch Intent. Scerjeant Belficld argued on 
the other Side, and ſaid he Did agree that the Caſes tn 2 Rol. 
Abr. 416, and 2 Cr. 655. were Authozities againſt him, but ſub- 
mitted it, that the Caſe in 4 Leo. 14. and that of Holmes and 
Meynel, repozted in Ray. 452. Pol. 425. Sir Thomas Jones 172. 
and Wa [tkewiſe in Skin. 17. were Authozities full in Point 


fo: his Side of the Queſtion. De oblerved that this Caſe of 
Holmes 


Vide anten 


ſent Caſe * therefo2e th 
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Holmes and Meynel was Diretly againſt the Caſe in 2 Cr. 655. 
and that the Caſe in 2 Rol. Abr. 416. was cited in the Caſe of 
Holmes and Meynel Dire#ly dented to be Law. Serjeant Darnel 
dy way of Repſy (ai, that he well re d the Caſe of 

olmes and Meygel; there the Mods of 85 lll were, 1 deviſe 


all my Lands to my two Daughters, and jn Caſe they die without Iſ- 
ſue, then to 7 ephew Francis. In that Caſe great Streſs was 
laid on the Wozd all, that Francis was to have all the Lands, 
and it was inſiſted _ that he ought to have them all toge- 
ther. G1zeat Streſs was likewiſe lafd upan the TTlozdgs in Caſe 
they happen to die without Iſſue, and it Was inſiſted that they 
both muſt die without Iſſue, befoze Francis could have them, 
And great Streſs was latd on this Circumſtance [1kewiſe, that 
Francis the Nephew was a remote Relatton. Nothing of which 


was in the p2eſent Caſe, ble Juſtfce and Judge Pa 
inclined to be of the ſame hinten with the Placntif. Dow- 


ever, this Matter ſtoop oper. The next Term it was ar⸗ 
yed 10% 4 and then was adjourned 02 the Opinion of the 
ourt, Vide paſtes. 


The King againft Griffin and Banyere, 


THIS Matter now came on in Arreſt of Wet. Serſeant 

Eyres and other Counſel argued faz the Oefendants They 
ſubmitted it, that the CUrt ing which the ynfozmatton was 
founded upon, was no Libel. The Purpo2t of it was, that the 
Church-wardens declared that they would adhere to their firſt 
Notice, as to changing the Time of Meeting from Sunday to 
Thurſday, and Deſired the Pariſhftoners to meet in o2der to co2- 
ret the ſeveral Abuſes, which by Reaſon of the pzetended Ay- 


thou of the Trufteeg have been ſuffered to be committed. 
be Counſel obferved, that the Perfong bote b chene otice 
ere Church-wardens aud Dverſeers, whole Once required 
hem ta look into all Abuſes relating to the Poo? ; and there: 
koze (y concetved that theſe Officerg could not be char 
[th do ng any hing beyond their Duty in this Matter. They 
— took ſeveral Exceptions tv the Fom of the Inkozmatton; 
they ſaty it was no where ſet fozth” by what Authozity the 
ozkhouſe was creed, and they concefved that no Co2k- 
oule could be erefed but by Authozity of Parlſament, The 
only two Statutes which give Countenance to this Matter are 
thoſe of 39 Elis. and 9 Geo. 1. The 39 Eliz. refateg only to pu. 
vate Endowments; no ſuch Endowment is ſhewn in the pie⸗ 
gs Mozkhouſe cannot be Jurgen un- 
der that Ac of Parliament. The 9 Geo. 1. requires ſeveral 
Particulars, not one of which appear to have bcen obſerved; 
nd Nee this Mozkhouſe cannot be guffified under that 
At of Parliament neither. Another Erception taken by them 
was, that the Names of ſeveral of the Truſtees are omitted 
nfo2matton; and they conceived that the Mames of all 


in the 
of 15 ſhould have been fet fo2th, in ozder that a Convition 


on this Infozmatton might be pleaded in Bar of another; and 
foz this Purpoſe they cited Brook's Abridgment, Title * 
: 2 a, 
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Pla. 21. Shower 381, 391. Carthew 267. and 2 Leon. 39. And 
laſtly they inſiſted upon tt, that the Perſons deſcribed in the 
Inkozmatton did not appear to be the ſame with thoſe mentton- 
rd in the ſuppoſed Libel. This Paper platnly referred to a 
fowmer one witten by the Truſtees themſelves, and in that 
they have declared them to be Truſtees appointed by the Ceſtry; 
but in this Inkozmatton the Perſons deſcribed to be injured, 
| are only ſaid to be Truſtees appointed by the Parichtoncrs. 
A Mecting of the Pariſhioners only, does by no Means make 
| a Ceſtry; but a Meeting of them under a Notice given in 


the Church; fo2 which Purpoſe he cited Lane 21. And fo? theſe 
Reaſons ſubmitted it, that the Judgment ought to be arreſted. 
The Chief Juſtice ſaid that he did not indeed think that there 
; was any Thing moze charged upon - Truſtees, than the 
. V2each of a pzivate Truſt; but yet ſuch Charge might be li, 
bellcus, and he thought the Impozt of the pzeſent Paper plain- 
lp of that Effet. Ie. then conſidered the Objettons with 


Regard to the Fozm of the Inkozmation. Jn anſwer to the 
firſt of them he thought it by no Means rcquiſite to be ſet fo2th 
by what 8 rhe Mozkhoule was ereted. ith Regard 
to the ſecond, he did allow that in Inſozmations fo? Libels on p2t- 
vate Perſons, the Names of ſome one muſt be inſerted; but 


t never underſtood that the Law required that all their Names 

y muſt be lo. The laſt Objzeitton ſeemed to him to be of the greatelt 

3 Weight; but pet he thought it might be anſwered; koz there 

5 leemed to him no Jnconſiſtency between that Diſcription of the 

ft Perſons ſet fozth in the Libel, and that let fozth in the Inkoz. 

0 mation. Foz the Truſtees might have been appointed by the 

y Parte dere and vet by ©2der of the Ceſtry; and great Rea- 

1- on is there f02 underſtanding that * were to, in as mich as 

J by the Innuendo it 18 "= that thzee of the Truſtees by s 

e Yame, with the reſt of them, were reflefed on by the Libel. 

d Judge Lee ſaid that indeed in the Caſe of The King and Orm, 

. Trin. 11 Will. the Court were ok Opinion that the Inkozmatton 

0 fo2 the Libel was not good, becauſe the Mamcs of no one j 
'y moron injured by tt were inſerted; but he never thought the | 
1 James of all of them were nccefſary to be ſo; accozdingly the 
v: Court gave Judgment fo2 the Ring. | 
k. 

— Burdy and Hoſier. | | 
1. HE Defendant had been diicharged out of Cuſtody fo2 not When an ac- | 
n. having been taken in Execution in due Time ; and now tion of Debt | 
al the Platntiff brought Debt upon the fozmer 2 Clpon * — — | 
d; which Pz. Marth moved, that the Defendant might be admitted „en, _ 

at to common Bail. But the Court refuſed the Motion; by Rea- far ſpecial 

m ſon that this was not the lecond Aion mought on the Judg- Beil Hall be 

ed ment, but the firſt. And fo2 this Purpoſe Judge Lee mention, regulred, or 

all ed the Caſe of Chambers and Robinſon. However afterwards the in led 

on Court made a Rule to ſhew Cauſe. 


pla, vol. II. 5B | n 


ara £5" other Dcfendants fo} a 


' his Office, or the Defendant ; the firſt touchin 
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The King againſt Dufhn and others. 


8 R. Abney moved, that a Rule to ſhew Cauſe migbt 

— _ M made abfolute. fo) granting an Tnfo2mation in t p Ay 

Mayor is ne- türe Of a Quo Warranto againſt the Defendant Duffin, fo2 ackin 

cellary to be as Ma M0 the Bojough of Orford, and [tkewiſe agatnſt evera 

— | ing as Capital BUTCEALS of the Bo- 

bly. rough. the Clalidity of whoſe Eleckton depended on the Eleftton 
of Duffin. The Conſtitution of this Bozough conſiſted of a 
Mayo2, eight Poztmen, and 12 Capital Burgeſſes. The Capitaſ 
Furgeſles have a Power of nominating two of theſe Poztmen 
to the Inhabltants, and the Inhabitants appoint one of them 
to be Mayo? 15 the Pear enſutng. The Charter ⸗day is the 
Monday befoze the Feaſt of St. Michael. And when Duffin wag 
choſen to be Mavoz on the Charter-day.no Mayo? was pꝛelent 
at the Aſſembly, by Reaſon that Scolden the fozmer Mayo had 
at that wy | Judgment in Quo Warranto given againſt þ m. 
Apon this Mate of the Caſe Tr ſubmitted it, that the 
Efecdton of Duff was (legal, and the Court incitned to be of 
the ſame Opinton. The Chief Juſtice ſaid he did agree, that 
wherever any Bulinels is to be done * particular Part of 
a Cozpozation only, the Pꝛeſence of the Mapoz is not requiſite 
at the Aſſembly ; but wherever the Buſineſs is to be done by 
the whole Cozpozation at large, the Preſence of the Mayo? is 
abſolutely neccſſary. In the 2 ent Cale he thought all the 
Members of the Cozpozation had a Goice in the Eleckton; ac- 
coxvingly the Rule was made abtolute. 


The King and Trew. 


How far a O*® Rule to ſhew Cauſe, why an Inkozmatton in the Nature 
Memberof a of a Quo Warranto ſhould not be granted agatnſt the De- 
For gage og koz acting as Yayo? of the Bozough of Weeram; the 
eo beduly Cale appeared to be in this Yanner. By the Aftidavits, on 
ſworn into Which the Rule was made, two n made agatnſk 
g his Cleitton ; the other, the 
__ — into his Office. Ag to his Cleftion, the Affidavits 
were not lo poſitive as they ought to have been; and on the other 
— the Dbjettons were only an{wered by te Affidavit of the 
Ockendant himſelf, though they related to luch Matters, as 
others might have made Affidavit concerning. As ta the Swear- 
ing into his Office, it was objeted it was not done in a p2oper 
Manner, b Reaſon dy the Charter requires, that no Tort 
of Recor thail be held but betoze rhe Maßen 02 his Deputy, 

and it was inſiſted upon that be ought to ha 
ſuch Court, which was not done; fo2 he was only ſwoꝛn in be⸗ 
fozx two Capital Burgeſſes, the late Mapoz being abſent. 


As fo2 this laſt Objettion the Charter appoints, that: the E. 


leftion of the Mapoz ſhall be on the Tueſday next after the 
Feaſt of St. Luke, and if the Mayo? ele be p2eſent, be ſhall 
thcit take his Oath of Office-; it he be not preſent, 1 


e been wozu in at 
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take his laid Oath at the nert Court of Kecozd to be holden 
befo2e the late Mayo2, if ſuch late Mayo? de alive and pzeſent ; 
and if ſuch late Mayo; be dead oz abſent, tunc coram aliis Capi- 


talibus Bprgenſibus, vel duobus eorundem tunc ibidem preſentibus. 


Upon this State of the Caſe, the Counſel fo2 the Oefendant 
ſubmitted it, and the Rule onght to be diſcharged. The Ob⸗ 
jeftons with regard to his Elefton they ſatd were but imper⸗ 
feitly made out even by the Aﬀidavits themſelves, on which the 
Rule was obtained, and theſe Objeftions were fully anſwered 
by a polittve Aﬀidavit of the Ocfendant. As to the Waiter of 
his being (won in, they conceived it to be 4 regular. In caſe 
the late Mayo? had een dead, fo2 Neceſſity fake the Swearin 

would have been good befoze the two My, tal Burgeſſcs; an 

they thought there was equal Reaſon to ſay it ſhould be (o utj- 
der the p2eſent Circumſtances, CUtth regard to the firſt Er. 
jetion, the Chief Juſtice ſald he 22 Have fitirely been 
fo2 diſcharging the Rule, had the Affidavit on the other Side 
been made by any other Perſon but the Defendant, Vut in 
theſe Infozmations, which are to try a Right, he. thought the 
Rule fo2 ſhewing Cauſe onght never to be diſcharged meerly up⸗ 
on the Affidavit of the Defendant himſelf, where other Aﬀidavits 
might have been had. As to the laſt Objeckton he inclined indeed 
to be of Opinton, that the Swearing was regular, fo2 the 
Reaſon that had been offered. Powever as this was a Queſiton 
depending on obſcure Mods of the Charter, he thought this 


Matter might delerve farther Examination. Che reſt of the 


made abſolute. Vide —ͤ— wingiy the 


The Biſhop of Landaff and The King, 1 


1 Matter now coming on again, M2, Strange argued fo? Vide antes 
the Plaintiff in the Writ of Erroz. Pe ſaid, there were 89. 


thice Points to be conſidered in thts Cale. The fir „whether 
a Dieſentation was neceſſary to be laid in the Count. Sccond- 
ly, CUhether the pꝛelent Commendam amounted to a Pꝛeſenta⸗ 
tion; and thirdly, it it did not, Whether the Want of it was 
cured by the Gerdick. TUith regard to the firſt he took the 
Rule of Law to be general, that in the King's count⸗ 
ing in Quare Impedit as well as in a pzivate Perſon's, a 
1 muſt be laid, unleſs in ſome particular Caſes 
02 which particular Reaſong may be given. De ſafd the 
Pꝛecedents in Co. Ent. 493, gog, $12, $14, 516, 520. Raſt, 
Ent. 305, $28, 529, 530. Lutw. 1078, 1083, 1086, 1090. ate all 
in this Danner ; and (o is it held to be neceflary in Fitz. Nat: 
Brev. 33. Roll's Abr. 378. and Vau. 53, 56, 57. CUuith regard to 
the ſecond Point, he (atd the pꝛeſent Commendam was a Com- 
mendam retinere; ko that is the Mozd made uſe of in it; and 
though a Commendam accipere may amount to a Pieſentation, 
et a Commendam retinere cannot, Foz this Purpoſe he cited 
Hob. 143, 156. Beſides, he ſaid it is alledged in the pzeſent 
Occtaration, that the Church was vacant at the Time ok the 
Commendam granted; and therefoze the Commendam muſt — 

een 
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been abſolutely void, With regard to the faſt Point he ſald, 
he could not underſtand, that the Tant of any Averment could 
be cured Ly a Cerdif, unleſs ſuch Matter muſt neceſſarily 
have been given in Evidence upon the Trial. The Iſſue in 
the pzeſent Caſe ſin ly was, whether the King was ſetſed, oz 
not; the Matter of the King's Preſentation was out of the 
Queſtion, and therefoze the want of ſuch Jzeſentation could not 
be cured by the Gerdiſt. Fo this 2 he cited the Caſe of 

Dale and Newton, Hil. 10 Anne. there Treſpaſs was bzought 
Quare duo clauſtra cepit. Iſſue was joined upon Mot gutity, 
and a Uerdi# found fo2 the Plaintiff; yet Judgment was ar- 
reſted, becauſe no Poſſeſſion vas. lald in the Plea. And foz the 
lune 22 he citen Skin. 657. Salk. 662. 1 Sid. 184. and 2 Cro, 
46. 


he Chtef Juſtice ſaid he was clearly of the lame Opinton, 
with regard to the two firſt Points; and inclined {tkewite to be 
ſo with regard to the laſt, but thought that Matter delerved to 
be argued again. The reſt of the Court clearly agreed with 
the Chief Juſtice, with regard to the two firſt Points; bur 
Invge Lee doubted whether the Gerdick did not cute the Belt 
in the Declaration by the Statute of 16 & 17 Car. 2. acco;ding. 
lv this Matter ſtood over; and the Court Direfed, that this laſt 


Point only ſhould be ſpoke to again. Vide poſtea. 


When en Or- The King and The Inhabitants of Rippon. 


der of Ro- 
moval is 


made upon R. Parker mobed, that an Ozder of Seſſions ſetting aſide 
on won an Ozder of two Juſtices, might be quaſhed, by Reaſon 
Order mall that it was only ſald upon an Appeal the Court doth order, without 
be laid to be ſaying that the Cauſe was heard oz any Thing moze done than 
wood, or not, harelp the Appeal received, however the Court thought this 
m Laut of Cufficeent ; accozdingly the Motion was rcfuſed, 


Form, 


Eleanor Arthur, Executrix of, againſt Vanderbank and 
Smith, Executors of the Countels of Ranelagh. 


How faran IN Covenant fo: Mon-paypment of Rent, the Defendants 
Attion of pleaded that their Teſtatrir aſſigned over the Term, and 
ont the Plaintiff accepted the Rent from the Þands of the Aſſignee; 
inen on Which the Plaintiff demurred. Serſtant Baynes argued fo? 
xecutor of the Plaintiff, and (atd that aftcr ſuch Acceptance he did agree 

mo original the Ocbt could not be maintained againſt the Defendants ; but 
Om %, as the pꝛeſent Jäton ts Covenant, he ſubhmtitted it, that it 
Lon. would well lie; becauſe the Defendants are ſued upon the er⸗ 
has accepted P2C(S Contratt of thetr Teſtatrir. This Difference between theſe 
the Rent of two Atttons he ſald was well eſtabliſhed in the Books; and fo? 
the Aſſignee. this Purpoſe cited 1 Jones 223. 1 Cro. 188, 580. The Court 
were intirely of the ſame Opinion; accozdingly gave Judgment 


fc} the Plaintiff, 
I Red - 
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Redhead and Cathgut. 


H Debt on a Charter⸗Party, the Plaintiff declared on a gos far tho 
Deed made in the joint Names of Balckwood and Cathgut, but Court will 
executed by the Defendant only. To this Declaration the De- der «fide a 
fendant pleads, that the ſald erter-Party was not the Deed er ede 
of the fatd Blackwood and the Defendant. Upon which Mz. Fil- ing frivo- 
mer moved that this Plea might be ſet aſide as frivolous. M2. tous. 
Draper on the other Side ſaid, that this was intended to be a 

Plea of the General Iſſue, and therekoze, if there were any Mt- 

ſtakes in it, the Court would not ſet it aſide. But he app2chend- 

ed the Plea was a good one, and fo? this Jurpoſe cited Mat- 

thew's Caſe 5 Rep. and 2 Lev. 220. where it is held, that if two 

Perſons execute a Deed, and the Seal of one of them is toze 

off, the Deed is made void as to both. The Court thought 

the Caſes cited platnly differed from the pꝛeſent one, and that 

the Plea in Queſtion could in no Manner be maintained; ac- 
co2Dingly ſet it aſide. | | 


| Doddridge againſt Rand and others. 


O* Ritle to ſhew Cauſe, why a P2ohtbition ſhould not be Vide ante 
ors to the Eccleſiaſtical Court in a Suit againſt one 

lo Teaching a School without a Licence, Serjeant Eyre ſaid 

that two Matters are contained in the Suggeſtion. Fir, 

Chat the Canons in 1603 do not bind the Lafty ; and ſecondly 

that ſince the Statute 8 Licence, the Eccleſiaſtical 

Courts have no Jurisdiſtion. But be appzehended, that the 


Suggeſtion in both Parts was w2ong ; and fo2 this Purpoſe 


cited 2 Lev. 222. Dowever the Court made the Rule abſolute, 
- gave the Party to the firſt Day of next Term to de- 
are. 


Davniſh and Murtin. FORE 
; | ent 
| N Treſpaſs againſt the Defendant coz taking away a Gun, wean bas 


| | brained a 
the Plaintiff diſcontinued his Acton on Payment of Coſts. Rule for 
And 4 Scrjtant Baynes moved foz the Oiretton of the Court Leave co di- 
concerning the Taxing them. He ſatd the Defendant was a continue on 
{uſtice of the Peace, and took away the Plaintiff's Gun fox his C be of 

killing the Game with it, not having a Qualification. And g he 
therekoze as the Platntiff has diſconttnued his Aﬀton, the De- court will 
fendant was intitled to double Coſts by the Statute of 7 Jac. 3. give Liberty 
but nothing of this appears upon the Reco2d, that what the — 
Dekendant Vid was in the Execution of his ce; and there⸗ — 
foze he moved, that either the Defendant might be at Liberty upon Gn 
to ſuggeſt this Matter upon the Roll, oz elle that the Court Roll, char 
would give Direftton to the Maſter to allow the Defendant be is an Of. 
double Coſts, Mz. Hayward on the other Side ſald, he ſhould — 1 4 
not defend the Potion at this Time; but in caſe the Court e 70 don. 
Vol. II. 5 C ble Coſts. 
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Vide ante 


346. 

What Fees 
are duo on 
filing Ath- 
davits, 


Vide anten 
133, 


ſhould be of Opinton that a Suggeſtion on the Roll was pꝛo⸗ 
per, he hoped = Court would only wake a Rule to ſhew Cauſe, 
in 02der that the Plaine might have an Oppo2tunity to con- 
trovert the Fat of the Affidavit, which ſwoze that what the 
Defenvant di was in the Execution of his Dffice; fo2 in Cole 
the Duggeſron ſhogtd be allowed by the Court, he was afraid it 
world be too late to controvert it then. 7. Clark tnfozmed the 
Court "_ be took The Pꝛadice to de not to require a Su 

eſtton, but that the Court would give bim Direcktons, whic 
iſd juſtify in allowing double Coſls in theſe Caſes. The 
Chtef Juſtice however inciineyv to think that a Suggeſtion 
was neceſſary. Judge Lee (aid too, that the Court was of the 
ſame Opinion in the Caſe of Catherol and Cooper, accodingly t 
Court made a Rule to ſhew Cauſc. Vide poſtea. 


The King and Dr. Earbury. 


R. Joſling Moved that . Athorp, an Officer of the Court, 

{ might anſwer the Matters of an Affidavit, foz Rang 985 
Sum of 11. 128. fo? filing and copying certain Aftidavits ok the 
Defendant, when he was his Clerk in Court, and likewiſe koz 
taking the Sum of 41. 194. 4d. fo} other Fees, Oe latd that 
by the Common Law Dffcers of Juſtfce were pald by the Ring, 
and had no Fees at all due to them, fo2 this Purpoſe he cited 
Dalton and 2 Inſt. 74. De ſaid he had in his {and a Table of 
Fees made in 1693, ere the Fees claimed fo? fillng Am⸗ 
davits 1s but 4 d. per Sheet, whereas now the Fees he inſiſted 


Sh 


upon are 8 d. and likewiſe 8 d. a Sheet fog copying; and in Try's 
Filazer this Fee koz filing 1s ſaid to be an Innovation, and not 
patd above four o five Pears at that Time ; accozdingly = | 


e teferred to the 


Court made a Rule that this Matter might 
Maſter. 


The Bank of England and Morrice. 


88 Chappel came now to em Tauſe, why the Replication 
ſhould not be amended in this Caſe. be ſatd the Defendant 
bad pleaded the Penalties of Bonds conditioned * the Pay- 
ment of other Sums, beyond which ſhe had not Aſſets; the 
1Platntiffs replied that ſhe had Aſſets ultra. And now hep have ob. 
tained a wing r; at this Replication ſhould not 


ule e 
be amended by jſerting in it, that theſe Bonds might be dif- 
en Q fendant's bo leſs Sums than thoſe men- 
n 


K 
tone d in the lea, and that thep were kept on Foot per Fraudem. 
The Derjea R ubmitted it, that this Amendment would be to 
make a new Replication. Þe obſerved farther, rhe it is ever 


fince Michaclmas Term was twelvemonth, ance the Defendant 
obtained the Rule oz a new Trial, and tn all this Time the 
latndiffs never bcfoze mentioned this Matter to the Court. 
be (add, efendant has luce this Time paid ſeveral 
very large Dung of one? as Executrir to her late Dusband ; 
and therefoze the Circumſtances of her Eſtate are by no means 
4 


| 
| 
| 
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EO ED SD WL. © 


Wm TO + 


Term. Hill 7 Gaz 7 


LIAN 


they were at the Time the Plea was pleaded fo2 which 
that the RK 


Reaſon it will be-pery peiudicial to eplicatian 
ſhould be thus amended, and that ber Plea ould Fand as it 
did befoze. Mz. Drapw on the ſame ie d the Caſe af 


Reed and Mallory, Trin. ) G. 1. There an Aﬀion was bzaugbt a- 
gainſt the Defendant, by the Name of Executoz, Patſon was 
made to amend this Declaration by c * the Defendant ag 
r cum teſtamento —＋＋ ut t ＋˖⁊t refuſed it. 
Þe likewiſe cited Salk. 30. Serjeant Eyres qu the other Side ſald 
that he appzebended the Amendment might be well maintained. 
De did agree that it was a conſiderable Time fince the Court 
granted the Rule foz the new Crial; but 10 being ſo long wa 
owing to the Dekendant's Fault. The Þ aintiffs have been g 
this Time in the Court of Chancery in late Aon ſuflicient An- 
ſwer from her, in diſcovering whether theſe Bonds were not 
kept on Foot by Fraud; and it is but 12 now that they have 

btatned the Diſcovery. De ſaid they could make no great 

bie#ion againſt the Defendant's amending her Plea , aud if 
that was conſented to, he ſaw no Reaſon why the Rule ſhouſp 
not be made abſolute. Jn the Caſe of the Ducheſs pf Mael- 
borough and Widmore, Vol. 1. 408. as conſiderable an Amendment 
as this was made, and he ſubmitted it in 3 Ley. 368. the Caſe jg 
full in Point. The Chief Juſtice ſald he thought this Umend- 
ment would be to make a new Replication; and koz that 
Reaſon was of Dpinion that it ought not to be allowed. De 
ſaid likewiſe, that the Defendant's being an e and 
the Length of Eime, were other Frang Reaſons againſt it; ad 
as to the Caſe in 3 Lev. 368. he could not ſee bow it could be 
allowed fo; Law but by Conſent; and if oye Repleader cauld be 
ln that Calc, it migbt be in every other. Judge Page and Judge 
Probyn were of the ſame Dpinion. Judge Lee did not (ay oy 
Thing in this Caſe, becauſe he was a Party intereſted; accozy- 
ugly the Rule was diſcharged, Vide poſtes. 


Stephens aud Stephens. 

HIS was 4 Caſe that came out of Chancery fo2 the Opi⸗ 
nion of the Court, wherein the Fat was ſtated ju the Pay- 

ner following. Sir William Stephens ſeiſed of the JP2ewiſtes in 
Queſtion, by bis CW iw'CUrt beariug Date the 15th Dap 
of February 4722, deviſed them £0 William bis ©2andſoy and his 
Peirs fo2 ever; and in Caſe the ſaid William (ould die wit 
the Age of twenty-one Pears, then to Thomas his other Gzaud- 
lon and his Peirs fo; ever. Aud in Caſe the (aid Thomas ouid 
die befoze the Age of twenty-one Years, then to ſuch other 
Sons of the Body of his Daughter Mary Stephens by his Bon 
in Law Sir Thomas Stephens to be begotten, as ſhould attain the 


Age of twenty-one Pears; the elder of ſuch Song and 15 
Deirs Bale of Is Body always to be 11 5 befoze t 
* of ſuch Sons and the Deirs Pale of bis Bodp; Loy 


efault of ſuch Jflue Male, then to the Daughters 
Sir Thomas Stephens on the Body of the (aid Mary, and the Heirs 
of the Body of ſuch Oaughters, to take roſpcUyely as Sik 


XF. 2 .. Joh gui. H. fu, 2.2 0. 


What ſhall be 
ſaid to be « 

good execu- 
tory Devile, 
or nor. 
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nants in Common, and not as Joint-Tenants ; and in Default 
of ſuch Iſſue, he deviſed the ſame to his Pzother Richard Ste- 


phens and his Hetrs fo ever. Then came-the following Clauſe, 


Item, All the reſt and Reſidue of my real e perſonal Eſtate what. 
locver and whereſoever, not hereby before bequeathed, I give and be- 
queath to my ſaid Son Sir Thomas Stephens, to hold the ſame to him, his 
Heirs, Executor, Adminiſtrators and Aſſigns for ever. On the 15th of 
March followſng Sir William Stephens dled, leaving Iſſue his onl 
Laughter Mary who had at that Time fo? Tſſie only William an 
Thomas the Debiſees mentioned in the Citi. On the 18th of Ma 
1713 Suſanna the Daughter of the ſatd Mary was bozn. On the 24t 
of October 1714 Thomas the Son ok the ſald Mary died without 
Iſſue; and en the 14th of September 1118 William the other Deviſee 
died without Iſſue ſikewfſe, On the 14th of March 1719 Mary had 
THue a Dauxhter Mary, who died in 1722, In 1721 another 
Daughter was boꝛn, named Sarah, on the 15th of February 1722 att 
other Daughter Mary was bozn, who ts ſince dead. And in 1727 
Mary had Iſſue another Son named Thomas Upon this State 
of the Caſe, the Queſtton ſent by Lozd Chancelloz fo2 the Opt- 
nion of the Court was, what Eſtaͤte, Right o2 Intereſt, either in 
recent 02 Contingency, any of the ſaid Parties have in oz to 
he Lands in Queſtion. There were five Parties that put in dif- 
ferent Claims to this Eſtate. Thomas the only ſurviving Son of 
the ſald Sir "Thomas and Mary, put in one Clatm. Suſanna and 
Sarah put in another. Richard a third. Str Thomas a fourth, 
And Dame Mary his CUife a fifth, M2. Peer Williams appeared 
as Counſel foz Thomas the ſurviving Son. De ſaid he ſhould 
admit that Thomas was not to take his Eſtate till his Age of 
twenty-one ; and poſſibly he might admit too, that Thomas was 
only to take an Eſtate tntailed; but yet he ſubmitted it, that a 
good Eſtate he was intttled to take, and that by Tay of cre- 
cutozy Deviſe, He ſald the Opimon of the latter Caſes has 
been to allow theſe crecuto2y Intereſts longer than any Lives 
in Being. Jn the Caſe of Maſſenburg and Aſn, repo2ted in 
1 Ver. 234. att crecuto?y Ocvtle was allowed to be good, though 
it might not take Effet till full twenty-one Pears beyond any 


Lives in Being. The Opinton of the Judges of the Common . 


Ilcas was taken in that Caſe befoze the Chancello» made 
is Decree, and the Certificate of their ©pinton is ſet fo2th 
in hec verba, in 2 Chanc. Rep. the Oftavo Edition 275. Fo the 
like Purpoſe there was the Caſe of Blew and Marſham, argued 
befoze the Yate Chancelloz Auguſt 1732. There James Hugh de 
viſed his perſonal Eſtate to Truſtecs to the iſe of Anne his 
Daughter ko; Lite, and atterwarvs to ſuch Childzen, as ſhe 
ſhould leave at the Time of ber Death, which ſhould attain the 
Age of twenty-one, The then Soltcito2 General inſiſted upon 
it, that this was too remote a Remainder, The Chancello? 
took till the next Day to cdnſider of it, and then ſaid, as the 
Caſe of Mafſenburg and Aſh was an Authoztty ſo rong in Point, 
he ſhould not go againſt the Intention of the CH ; acco2dingly 
decreed fo2 the Childzen. Pz. Peer Williams obſerved that the 
general Rule in all Books 18, that ſuch executozy Deviles are 
good, p2ovided rhe are limited to happen within a reaſonable 


ime; and as this Time in the p2eſent Cale ts not to 1 
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vond the Minontv of the Childꝛen, be concetved it to be a verp 


reaſonable one; fo2 this Purpoſe he cited Co. Lit. 224. where it 


is held that a Condition reſfratning an Infant from alienating 
his Eſtate is good, and the Intent of the pꝛeſent Deviſe was 
to do no moze. Sergeant Wright appeared fo2 Suſanna and Sarah. 
De ſaid as the Sons and Daughters of Sir Thomas Stephens 
were all of 2 Degree one to another, and of the ſame Af- 
finity to the Teſtatoz, he ſubmitted it, - Intention of the 
Ceſtato2 muſt be ſuppoſed to be to give them all an equal E- 
ſtate, and he appzehended the Wozds would well bear ft. The 
Daughters have plainly an Eſtate in Tatl, and he conceiven 
that William and Thomas had no moze. To the like Purpoſe 
he-cited Salk. 237. 6 Mod. 209. 2 Cro. 415. Bridg. 84 1 Lutw. 
$10. 1 And. 51. 3 Cro. 525. 2 Lev. 162. and 3 Lev. 125. Tf this 
was lo, he ſatd Suſanna would clearly take by way of contingent 
Remainder; and upon the Determination of her Eſtate Sarah 
would well take by contingent Remainder likewiſe. Pe ſubmit- 
ted it too, they were reſpefttvely intitled to Croſs Remainders; 
and fo? this 2urpoſe cited 1 Cr. 855. 1 Ver. 224. and Dyer 303. 
Scrjeant Eyres appeared of Counſel fo? Richard the DE: De 
ſaid if the Daughters of Mary and Thomas were intitled to 
take, he ſubmitted it, that Richard muſt have a good Title like- 
wiſe. The whole Eſtate veſted in Suſanna upon the Death of 
William, when the firſt Mary was bonn in 1719, the Eſtate opened 
and let in her Intereſt accozding to Lewis Bowle's Caſe, 11 Rep. 
upon the Birth of Sarah the Eſtate opened again and let in her 
Intereſt; when Mary died, he ſubmitted it, Richard was platnly 
intitled to her Share, and that there was no Pꝛetence of Croſs 
Remainders; fo2 which Purpoſe he cited 2 Roll. Rep. 281. and 
the Caſe of Homes and Meynel, Sir Thomas Jones 172. ſo that in 
this way Richard was intitled to one Third of the Eſtate. hen 
the ſecond Mary was bo2n, the Eſtate opened again and let in 
her Intereſt; ſo that Suſanna, Sarah, and that Mary were each of 
them intitled to one Third only of that Part of the Eſtate re- 
matntng; and then upon the Death of this ſatd Mary, Richard 
came into her Share likewiſe; ſo that in 17 wav he is intitled 
to one Chird of the TUhole, and to one Third of the remaining 
two Thirds; and upon the Death of Suſanna and Sarah without 
Iſſue, will be intitled to the Remainder of the whole. And of 
this very Opinion Lozd Chancelloz was tn a Cauſe that came 
befoze him the 25th of June 1722 in a Bill fo2 the Account of 
the ]Þzofits between theſe very Parties. My, Strange appeared 
as Counſel foz Sir Thomas. Oe ſald that he conceived it to be 
very clear, that not only the Lands not particularly deviſed a- 
way, but likewiſe every Part of the Eſtate in the Lands in 
Queſtion, which does not take Effect 228 to the Wiozds of 
the CUill are given to Sir Thomas, and the Peir at Law diſin- 
hertted ; fo2 this Purpoſe he cited Allen 28. Salk. 239. 2 Ven. 285. 
3 Mod. 289. and 1 Leon. 251. The pzincipal Queſtion therefoze 
will be, whether any of the intermediate Intereſts contiuue. 
Thomas, he ſubmitted it, _ no Title; foz though indeed of 
late Pears it has been held that an erecutozy Jntereſt may be 
good ſome ſhozt Time above any Lives in Being; yet that has 
never gone any farther than to pzovide koz the Jntereſt of an 
Vol. II. 5D Infant 
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Infant in Ventre ſa Mere. As to the Caſe of Maſſenburg and Aſh, 
the Wozds of the Certificate of the Judges in the Caſe are, 
that the Deviſe is good; becauſe [fmited to take Effet within 
twenty-one Pears, and that he ſald was well conſiſtent with Sca- 
- tergood and Edge, Salk. 229. Then as to the Jntereſt of the 
Daughters, he concetved that there was as clear an Erception 
to that as there was to the Intereſt of Thomas, fo? there is no 
P2erence that thev can take by way of a contingent Remainder, 
in as much as the two firſt Devilees had manifeſtly a condttto- 
nal Fee. And as this Erception nocs to the Intereſt of the 
Daughters, it likewiſe goes to the Fntereſt of Richard. M). Fil- 
mer appeared as Counſel fo2 Mary; he ſubmitted it, that as far 
as theſe Intereſts deviſed could not take Effet, they were to be 
conſidered ag lapſed, and fell to the Heir at Law. Fo? this 
Purpoſe he cited the Caſe of Wright and Wall, Mich. 1725, in 
the Common Pleas. There a Man deviſed all his Eſtate to 
Carter and his Deirs, the reſt and Reſidue to another; Carter 
died in the Life of the Teſtatoz, and the Court were of Opinton 
that this Eſtate 1 to the Deir at Law. Co the ſame 
urpoſe was the Caſe of Goodright and Opey, Paſch. 5 Geo. t. 
though therc the Court gave no Judgment by Reaſon the Party 
died. The Chicf Juſtice ſaid that the Caſe of Maſſenburg and 
Aſh was that of a Truſt of a Term, and he was not ſatisfied, 
but that the Court of Chancery had gone farther in allowing 
Limitations in thoſe Caſes, than the Courts of Common Law 
have in erecutozy Oeviſes. The Court ſatd that this Matter 
— proper to be argued again; accozdingly it food over. Vide 
poſtea. 


The King againſt Corbet Kynaſton and others. 


How far the N Rule to ſhew Cauſe why an Jnfozmatfon ſhould not be 
Court w_ gon againſt the Defendants, the Caſe appeared to be 
grants", Chtefly to this Purpoſe, Laſt Summer there was a Hozſe-Race 
or not, for a At Shrewsbury, at which was pieſent Mz. William Kynaſton Re- 
Diſturbance CO2Der of the Town, who ſtood Candidate fo2 the nert Elefion. 
relatingtoan M. Corbet Kynaſton one of the Defendants was likewiſe there, 
. * who ſtood Candidate on the oppoſite Intereſt. M2, William Ky- 
Parliament, naſton was ſitting in a Booth on the Race-Gzound; upon which 
M2}. Corber Kynaſton came with his Party up to him, made a 

— Mob, and cried Liberty and Property, no Exciſe, down with 

eavy Billey. M. William Kynaſton was pfatnly meant by that 
Deſcription; and then they ſtruck one 02 two of his Servants 
over the Head. pon this State of the Caſe the Court were 
of Opinion that no Inkozmation ought to go, p2incipally, by 
Reaſon that this Uffray happened at a Race-Gzound; though 
the Chief Juſtice erpzeſly declared his Opinton to be, that if 
ſuch Afﬀfray had 7 elther in the Oiſturbance of publick 
Juſtice, 02 at an Eleckton of Members of Parliament, the Court 
would h ve granted an Infozmatiomon that account; Powever, 


in the pzeſent Caſe the Rule was diſcharged, 
4 , The 


rn 
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The King and De Veil. 


N Rule to ſhew Cauſe why an Infozmation Mould not go How far the 
againſt the Defendant, the Complaint 1, him Appelt Cem wil 

ed to be ſhoztly thus. Five Boys had been committed by him ry * 
fo! a Theft ; the Goods ſtolen were carried to a JPawn- d « ju. 
Brokers; upon which M). De Veil (ent to the PPawn-B2oker's re» ſtice of 
quiring bim to bing the Goods to him, in ozder that he might Peace. 
have them fo2th-coming at the Trial. The Goods accozding⸗ 
Iy were bzought ; p20duced by Mz. De Veil at the Trial, and the 

oys convided. hen the Convition was over, the Party 
robbed applied to M2. De Veil fo; the Goods ; but Pz. De Veil 
told him the Keeper of Bridewell, whoſe Cuſtody the Boys were 
committed to, had been with him and inkozmed X. that he had 
been at a good deal of Erpence in A the Boys in Puſon 
and attending with them at the Trial, which came to 45. per 
Bop; upon which M. De Veil told the Party that he muſt pay 
this Boney to the Keeper, and that he ſhould not deliver the 
Goods to him, till he had paid it. he Honey accozding⸗ 
ly was paid ; but afterwards 8s. of it was returned. Upon 
this State of the Caſe the Court made the Rule abſolute, and 
ſaid that they thought the requiring the Goods to be bzought, 
and the Money patd, were both illegal. 


The King and The Commiſſioners of Sewers in Lincoln- 


ſhire. - 


R. Abney came to ſhew Cauſe, why a Certiorari ſhould not When« Cer- 

go to remove up certain Ozders made by the Defendants, 6 5 “ 

und pꝛioduced an Affidavit, that the Place which the Ozders re- ber 10 70. 

lated to, was not 142 but continued a great Nuſance to move up cer- 
the Inhabitants of the Town. But the Court was of Optnt- «io Orders 
on, that this Affidavit was not ſufficient, by Reaſon it was not *f ; qe 
ſwo2n in it, that this Place was a Nufance to the Country in n n 


general. Accodingly (Chief Juſtice abſent) the Rule was made duc kr“ 
abſolute. the Place in 


Queſtion is not repaired, how far ſuch Affidavit ſhall not be ſaid to be certain enough. 


Hooker and Hooker. 


HERE being a new Chief Juſtice made ſince the laſt Ar- Vide «ote« 
gument, this Cafe came now on to be argued again. *3* 
Scrjeant Belfield was of Counſel fo? the 7 and in Sup⸗ 
pozt of his Argument relied upon the Caſe of Harpole and Kent, 
repo2ted in Sir "Thomas Jones 76, and 9 Ven. 306. Mz. Fazakerly 
was Counſel on the other Side, and ſubmitted it in the firſt 
place, that the Contingent Remainders were not dgſtroyed by 
the coming of the Fee to William Hooker the Pounger. Pe _ 
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it could not be ſuppoſed, but William Hooker the Elder had it 
in his Thoughts at the Time the Settlement was made, that 
William Hooker the Pounger his eldeſt Son would be his Heir ; 
and therefoze it could not be ſuppoſed that the Intent of the 
Parties was, that the coming of the Fee to William Hooker 
the Younger, on the Death of his Father, ſhould deſtroy the 
whole Intent of the Conveyance. In Lewis Bowle's Caſe there. 
foze the Judges allowed, that there ſhould be an Opening of the 
two conſolidated Eſtates in oder to let in the intermediate 
Remainder; and he conceived it was reaſonable that the 
lame Conſtrution ſhould be made in the pzeſent Caſe. To the 
line Purpoſe he cited 2 Rep. 61. and Raym. 28. De ſafd if this 
was ſo, that theſe Eſtates were always ſubjeft to open, in ozder 
to let in theſe intermediate Jntereſts, he ſubmitted it, that 
William Hooker the Pounger could not be ſatd to be ſeiſed of ſuch 
a perfet Fee, as is neceſſary in ozder to give his (Wife Title 
of Dower. His Childzen likewiſe could never take by Deſcent 
from him, and fo2 that Reaſon likewiſe the Widow could not 
have Dower accozding to Co. Lit. 40. The Chtef Juſtice ſad 

at he was of Opinton even with regard to the firſt Point, 


8 
oo the Contingency was deſtroyed. He did agree, that where 


the two Cſtates veſt in the Party at one and the ſame Time by 
one and the ſame Conveyance, there ſhail be an Opening in oꝛder 
to let in the intermediate Jntereſts; but in the Caſe of Harpole 
and Kent, It is held, that where the ſecond Eſtate comes at a 
different Time from the firſt, even by Deſcent, the intermedi⸗ 
ate Jntereſt is deſtroyed. In the pzeſent Caſe indeed there 
was no Deſcent of the Fee, becauſe it was in Abeyance during 
the Life of William Hooker the Elder; then the Eſtates came to 
be conſolidated, and therefoze he thought the contingent Intereſt 
was deſtroyed in this Caſe linewile. But A_— this Point 
not to be to, vet ſtill he thought the Plaintiff had a good Tt- 
tie to Dower, in as much as it is ſtated, that William Hooker 
the Pounger,” never had any Iſſue. The ſingle Cale in the 
cooks that he knew of againſt this, was that in 3 Cro. 316. But 
in the Caſe of Purefoy and Rogers, 2 Saund. Lozd Chief Juſtice 
Holt, who was then Counſel, (aid that Lewis Bowle's Caſe and 
others in the Books were againſt it, and that it was not Law. 


And in Ejetinent e bun in Lo2d Bridgeman'g Time that Caſe 


in Cro. was denied im ltkewiſe to be Law; and accozdingly 
the Chief Juſtice ſaid he did not take it to be ſo. Judge Probyn 
and Judge Lee declared themſelves to be of the ſame Opinion 
with the Chief Juſtice in both Points. Judge Page declared 
{mſelf to be of the ſame Dpinton as to the ſecond Point, but 
oke nothing as to the firſt : Accozdingly the Court ſatd they 


ould ſend a Certificate to this Ce to the Chancelloz. 
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| Hore and Gates. 


T fo2 the Plalntiff, he (ard he ſhould not —.— but G25 ey TT 


tendant might poſſibly take Advantage of that Matter upon Mott. 
on, which he has inſiſted upon in his Rejoinver ; but dub it, 
that in pleading he could not. Foz this Purpoſe he cited the 
Caſe of [ones and Burnet, Eaſt. 5 Geo, 2. fn the ommon Peas 
There Aſſumpſit was b2ought by the Plaintiff, as Tndo2ſee of a 
Note, by Attachment of Pivilege. The Defendant pleadev, 
that though the Attachment of Ptvilege boze Tefte the r2th of 
February, being the laſt Day of Hil. Term pet in Fack it was 
not ſued out till the 25th of March, and the Indozſement was tot 
made befoze that Day. To this 2 there was a Demurrer, 
and the Court held it to be bad. To the line Purpoſe he cited 
the Caſe of The King and Man, in the Court of Erchequer. 
There the Defendant claimed Title to Goods, which were 
taken upon an Extent, Ceſted the laſt Day of Trinity Term, 
» Geo. 1. and made out by My. Baron Price, the Fifth or 
October following, the Defendant demanded Oyer of this Extent, 
and ſet this Matter out by his Plea, fn oder to ſhew that this 
Extent was bad. The Court was of Opinion, that the Fault 
could not be taken —_ of by Plea, but was p2oper to 
come on by Potion ; which accopdingly t did; and then the 
Court was of Opinion it was bad, Co the like Purpoſe he 
cited the Caſe of Fuller and Joſling, Vol. 1. 404. and farther cited Co. 
Lit. 11). Carthw. 70. and 2 Salk, 0. He obſetved too, that the 
Counſel of the other Side had agreed upon the fozmer Argu- 
ment, that no ſuch Averment would be made tn the Caſe of an 
Oztiotnal; but would have diingulihed this Cale from that, by 
Reaſon that in a Bill of Middleſex there is no Teſte, Foz his 
Part he ſaid he could ſee no Difference; becauſe it 1s certain, 
that though ſuch Wirttis not taken out but by Application of the 
Party, yet in Judgment of Law the Court ozders it to Iſſue, 
which can be done onty in Term-Ttme. M2. Denniſon argued 
on the other Side, and ſaid he ſhould not contend but in many 
Reſpets the Suthg otit this Bill related to the Term pꝛecedent; 
but this ts * a Fition, and nothing fs moze certain, than 
that a Fickton ſhall wozk no Wrong, In the pꝛeſent Caſe, he 
ſatd the Platntiff's Right was ertinguiſhed by the Statute of 
Limitations, and if the p2cſent Fitton ſhould p2evatl, the Platn- 
tiff's Right would revive manifeſtly to the Injury of the De- 
fendant : and fn2 this Purpoſe he cited 2 Keb. 198. 3 Keb. 213. 
1 Ven. 362. and Raym. 161. The Chief Juſtice and Judge Probyn 
inclined to be of Optnton fo2 the Plaintiff. They did agree that 
a Fitton ſhould do no CUrong ; but did not think that ik 
this Ftäton ſhould p2evatl in the pzeſent Caſe, there would be 
any to the Defendant. The Law-makers they ſatd muſt be 
ſuppoled to have underſtood the Law and the Courſe of the 
Court, which 1s Part of it; and therefoze they doubted whether 
the Legiſlature tntended that the Plaintiff ſhould be barred of 
his Ciuſe of Afton, till the End of the Aacation after the ſir . 
Vor. 1I. SE Pears 
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Pears was over. Judge Page and Judge Lee were of a con- 
trary Opinton, and thought that the Intent of the Legiſlature 
muſt be to require the Plaintiff to put in his Demand within 
the fix Pears, and not to allow htm to do it in the Uacatton 
after. Accozdingly this Matter ſtood over. Vide poſtea. 


Crompton and Den. 


HIS Matter coming now on again, the Court decla 
T themſelves to be of Opinion, that the Defendant — 
to have given Notice to the Jndozſee of his Intent of apply. 
ing to be diſcharged, though the Indozſee did not give him 
Notice of the In ozfement. The Reaſon fo2 their Opinion 
was, that befoze ſuch Notice by the Jndozſee he was certainly a 
Credito2 ; and the Chief Juſtice ſatd in caſe a Creditoz dies, 
leaving an Erecutoz, (t might be Difficult fo2 the Palloner to 

ive him Notice but undoubtedl he muſt do fo befoze he can 
e diſcharged. Accowdingly the Court gave Judgment koz the 


Plaintiff. 


Bracey and Dawſon. 


H1S Matter coming on again, M2. Strange argued fo? the 
Plaintiff. Pe (atd be tool it to be a clear Caſe, were 1 

not foz the Doubt ariſing foz- the King being concerned in In⸗ 
tereſt, that the Plaintiffs had a 2 [tle to the Goods, Foz 
thts Purpoſe he mentioned the Statute of 21 Jac. 16. Salk. 171. 
and 3 Lev. 69. And as to that Doubt ariſing from the King's 
being concerned in Intereſt, he appzehended, as this Caſe was, 
it made no Difference. The tatute, which this Queſtton 
turns upon, is 3 Geo. 2. 25. and by that Statute he did appze⸗ 
bend, that the Money aſſeſſed upon the Dtviſion was not to be 
conſidered the King's Money, whilſt in the Pands of the Col- 
lefto2, but only after it comes into the Hands of the Receiver 
General. The Colleſtoz is only conſidered, as the Servant 
to the reſpetive Perſons charged in the Diviſton to pay 1 7 
Money over to the Receiver, and is appointed by them; the Re- 
cetver General is conſidered as Servant to the King to pay the 
Money over to the Crchequer. be did however agree, that 
an Extent would have reached this Money in the Þands of 
the Collefoz, and that from the Ttme of the Tefte of it; but 
ſubmitted it, that the CUlarrant in the pzeſent Caſe could not 
have ſuch an Effei ; that this Warrant was no Matter of Re- 
co2d ; and therefoze the Goods of the Colle#0z were not bound 
by it. till the Time the Warrant was executed upon them. 
J. Moreton argued on the other Side, and eben in regard tv 

e firſt Point ſubmitted it to be not (o clear; koz which Pur⸗ 
ole he cited 1 Ven. 316. and 1 Cro. 109. With regard to the 
econd, be ſaid he did agree that the Diviſion have a Power of 
appointing two Aſſeſſozs, one of which the Collecto ſhall be; 
but the Commiſſioners have the Power of nominating which 
of the Aſſeſſo2s ſhall be the Perſon ; and therefoze he (omUreed 
| I , 
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it, when the Money is paid into the Colſe#07's Hands, it is 
conſidered as the Money of the Ring, It this __ ſo, he did 
not ſee but the Goods muſt be bound from the Tefte of 

Warrant equally as in the Caſe of an Extent, and that this 
Clarrant no otherwiſe differed from an Extent, than that it is 
a moze expeditious Remedy. The Court ſaſd, they would 


conſider of this Caſe among themſelves, and then deliver their 
Opinions. Vide poſtea. e Wt & 4 . 
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The King and Mitter. 


HIS was a Convpickion fo2 killing a Deer belonging to Howfer « 
Waltham Foreſt, taken befoze John Barber, 2 and Sir Wil. Fonviction 

liam Thomſon, Juſtices of the Farace foz the City of London, flesling wall 
and kounded upon the Statute 3 & 4 W. 3. c. 10. In this Con- be faid to bo 
vlckton the Evidence was ſet fozth, that Joſeph Chetwyn of Barking good in point 
in the County of Eſſex made Oath befoze the ſatd Juſtices, that of rorm. 

tn the Defendant committed the ſald Offence in Barking * — 

fo2 which he was appzehended in the City of London. There- 

upon the Defendant appeared upon due Summons, and Being 

heard what he could fay in his Defence, the Juſtices convite 

him, and gave Judgment, that he ſhould fozfeft 301. one 14 of 

the Penalty to the King, another Third to John Battey the Jn- 

kozmer, and the remaining Third to the Poo2 of the Pariſh 
of Barking. 2, Strange Moved, that this Convittton might be 

quaſhed, and that foz thzee Exceptions. Firſt, That the Wit- 
neſs appears to be intereſted in this Matter. Foz it is ſtated in 

the Convifton, that he belonged to the Pariſh of Barking, and 
the Penalty is given to the Pooz of that Pariſh. The lecond 
Exception was, that it did not ſufficiently appear that the De- 
fendant was app2ehended in the Place which the Juſtices be- 
longed to. De did agree, that either yo uſtices belonging to 
the Place 2 the Offence was committed, oz the Juſtices be- 
longing to the Place where the Party is appzehended, had Ju- 
tisdickion in this; and he did farther agree, that in ſetting fozth 
the Evidence it was alledged, that the Defendant was app2e- 
hended in the Place where the Juſtices belonged to ; but it does 
not appears hat that Allegation came from the Witneſs, 

it might as well have come from the Juſtices themſelves, 
Foz this Purpoſe he cited the Caſe of The King and Johnſon, 

Hil. 6 Geo. 1. that was a Conviitton foz keeping a Gun. An 
Exception taken to it, that the Offence did not ſuffictently ap- 

car to have been committed in the Place where the Juſtices 

clonged to. In that Convidton the two Juſtices of the Peace 
were fo2 Middleſex, and it no otherwiſe appeared, that the Offence 
was committed within their Jurisdiktion, than in the udgment 

wen by the Juſtices, pe Judgment there given was, that 
e ſhould fozfeit a certain Penalty to the Pooz of the Pariſh 
of Chelſea, infra quam the Offence was committed, and upon 
this Exception that Tonvickion was — 5 The third Ex- 
ception was, that the Stile of the Juſtices was not ſufficient- 
ly ſet out; fo2 they were only ſet fozth to be Juſtices of the 
Peace, and to hear and determine divers Treſpaſſes and — 17 
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nies; and it was not ſaid that they were Aſſigned fo? that Pur 
ole. Py. Fazakerly argued on the other Side; with Regard to 
be firſt Erception, he did agree that if the Penalty had been 
ven to the Overſeers of the Pooz of the JPariſh, there might 
ave been ſome Weight in it; fo2 then this Penalty would 
ave been fo2 the Benefit of the Rich as well as the Pooz; but 
ere it is given merely by way of Bounty to the 12002, and the 
reſt of the Inhabitants can have no Benefit by it. In anſwer 
to the ſecond Exception, he ſaid this Matter was (et fozth upon 
the Evidence itſelk, and therefoze it muſt be taken to have been 
what the CUiitneſs {woze. As to the laſt Exception, he ſubmit 
ted it, that it was not neceſſary that any Thing moze ſhould have 
been ſet out, than that the Juſticcs were Juſtices of the Peace 
fo} then they would have followed the Cozds of the Ac of 


Parliament —_ is as much as is ncceſſary to have been 
le Caſc 


done in the 9. De obſerved farther, that in the Stile 


ok this Convition tt was ſet fozth that the Juſtices' of Peace 


were aſſigned to hear Treſpaſſes and Felonies, and thcrefoze this 
Matter was not neceſſary to be agatn repeated. The Court 
was of Opinion that the Exceptions were fully anſwered; ac- 
cozdingly the Convition was confirmed. 


Cock and Vivian. 


1 Is Matter coming on again, 92. Huſſey and My. Robin- 
1 ſon ſtated their Exceptions in Arreſt of Judgment, They 
ſatd they appzehended the Law to be clear, that Toll fs due 
from the Buyer and not from the Seller, unleſs a Pzeſcrip- 
tion warrants it; fo2 this Purpoſe he cited 2 Inſt. 220. 4 
Pꝛeſcription they took to be neceſſary, and that a Cuſtom would 
not be ſufficient. Foz this Reaſon though the laytng this Coll 
to be due ſecundum conſuerudinem might be good, if a Cuſtom 
would be ſuffictent; pet as they appzehended a Peſcription was 
neceſſary, they ſubmitted it, that the alledging this Toll to be 
due ſecundum conſuetudinem, would not be good, though after a 
Cierdi#? But ſuppoſing Coll was due from the Dekendant in 
this Caſe, pet they appzehended an Indebitatus Aſſumpſit would 
not lie foz it; fo2 this Purpoſe he cited 2 Roll. Abr. 553, Lutw. 
1336. at leaſt they conceived that a Quantum Mervit could not 
poſſibly be maintained. This Objeitton, though only taken to 
the Fozm of the laſt Count, they ſatd, would go to the Sub- 
ſtance of the whole Declaration. Upon a Demurrer they a- 
greed this would not be ſo; fo? there, if = of the Counts 
are good, the Court will give Judgment koz the Plaintiff; but 
where a general Gerdi is gtven, one dekedive Count viciates 
the whole. Serjeant Chippel argued on the other Side, and 
ſaid he did agree that without a Peſcription Toll could not 
be due from rhe Sellers, who were the Vekendants; but after 
a Gerdi, he ſubmitted it, that the * it to be due ſe⸗ 
cundum conſuetudinem would make it good; with Regard to the 
lecond Point, he concetved that an Indebitatus Aſſumpſit would 
well ue; and fo2 this Purpole he cited 2 Lev. 174 3 Lev. 262. 
Ven. 298. 3 Keb. 177. 1 Show. 35. 3 Med. 239. 45 ro the — 
I 9011 
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Point. he Tad that Pickage and Stallage were conſidexed of ſeve- 


ral Species of Tolls; to which Pur oſe he cited Lutw. 1580, 
and the _ befoze mentioned in 2 Inſt. De obſerbed likewile 
that it was erpzeſly alledged in the Firſt of the Counts, that 

ickage and Stallage were due to the Plaintiff, ſo that theſe 

uttcs might well be included in the laſt Count, under the 
(02d Tolnetum. Pickage and Stallage, be ſatd, were uncer⸗ 
tain Duties; though Toll in the common Senſe of the Wlo2d 
might not, and he appzehended there could be no Sozt of 
Doubt, but a Quantum meruit would lie fo2 thoſe Sozt of Tuties, 


The Chief Jufttce ſaid that he did think the ſecond Objetton 


was anſwered; but he had ſome Doubt in Regard to the firſt, 
and a greater Doubt in Regard to the laſt, He ſaid he did a- 
gree that Pickage and Stallage might ſometimes poſſibly be in- 
cluded in the Mod Toll; but certatnly the Woz2d Toll 1s capa- 
ble of a different Senſe, ſo as not to include them. Bp the 
firſt Count ikewiſe, the Plaintiff hath himſelf diſtinguiſhed 
them, and lald Claim to thoſe different Duties by Mame; and 
in the laſt he has plainly confined himſelf to this one particular 
DSo2t, accozding to the common Senſe of it; and therefoze he 
conceived that it could in no way be intended to fignify the 
other. The reſt of the Court were of Opinion that this laſt 
Erception was the moſt material ; and upon that in particular 
thought this Matter deſerved farther Conſideration. But in 


Hill. 8 Geo. 2. the Rule fo2 ſtaying the Judgment was diſcharged 
by Conſent, 


Pathow and King, 


Jo Writ of Erroz on a Judgment given in the Common 
[eas in Dedt on an Award, the Queſtion aroſe on the Ua- 


had 
an Erecution taken by the Defendant of the-Goods of Nathaniel 
Bacon, and befoze this Execution was made, the Plaintiff took 
ſome of theſe Goods to himſelf, and ſold them; but then Execu⸗ 
tion was made of the whole. This Diſpute was referred to 
the Arbitration of Richard — and he awarded that the 
Dekendant ſhould pay to the Plaintiff 45s l. by the 24th of June, 
that the Defendant ſhould keep all theſe Goods which he — 
taken in Execution, except thoſe which the [Plaintiff had taken 
to himſelf and ſold befoze the Execution was made; and that 
thereupon general Releaſes ſhould be given on both Sides. 99). 
Draper ſubmitted it, that this Award was vold, by Reaſon that 
it was 1 uncertain what Goods the Plaintiff had fo 
taken to htmrelf and ſold; x Purpo e he cited 3 Mod. 
272. Pi. Strange argued. on the 5 Olde, and ſatd that it 
might eaſily be aſcertathed upon nquity, what Goods the 
Platntiff had taken and ſold at te ime; but if this Part 
of the Award ſhould be vold foz the Cincertaſnty, pet ill. be 
ſubmitted it, that the Award could not be ſaid to be made foz 
the Benefit of one of the Parties only, and ſo void in the whole 
by Reaſon that mutual Relcaſes are awarded to be given. The 

Vox. II. 1 Court 


How fat ar} 

Nd 0 

I! 1 the Award, on Nul tiel Award pleaded. Jt ſeemed there — Fa 
cen a Diſpute between the Plaintiff and Defendant upon coal. 
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How far an 
Indebitatus 
Aſſumpſit 
will lie ſor 
Rept. 


Court inclined to be of Dpinion, that this Part of the Award 
was vold fo2 the Exception that had been taken; and this 
Part of the Award be ng votd, would make the whole ſo, 

Reaſon that theſe Relea - are not to be erecuted, but upon 
the Terms at dd ſo that then there is nothing awarded 
koz the Benefit of the Defendant; however, this Matter ſtood 


over. 


Kent and May againſ! Kent. 


HIS Matter coming on again, the ſingle Doubt fo2 the 
Conſideratton of the Court aroſe upon the two Sumg 
given fo) Damages and Coſts, by Reaſon ok the Delay of Er⸗ 
ccutton by the CUrtt of Erroz, that they were not 9 upon 
one of the Plaintiffs in the Writ of Erroz, as well as the 
other. Sergeant Chappel ſubmitted it, that foz this Reaſon 2 
Judgment of Ahr mance in the King's Bench in Ireland ought 
to be reverſed. De ſaid he doubted whether this Queſtion would 
depend upon 3 Hen. 7. 10. by Reaſon that in 1 Sid. 157. it is held 
that this Statute does not extend to Ireland, but he preſumed 
that there was a like Statute made in Ireland with that of 
16 & 17 Car. 2. 8. and he thought the Queſtton would depend on 
this Statute, rather than the other. De (aid he did agree that ye 
could not pzoduce any expzeſs Authozittes, to ſhew that both the 
— in Erro; ought to have the Burden of the Coſts and 
Damages equally, but ſubmitted it, that the Reaſon of the 
Thing ſhewed that it muſt be ſo, Serjeant Eyres argued on 
the other Side; he conceiven on the whole of this Queſtton 
muſt depend on 3 H. 7. 10. and thought that the Caſe tn Sid. wag 
a very ſtrange one, by Reaſon that this Statute was made (even 
Pears bcfoze Poyning's Law, and by that Law oll Statutes then 
in Fo2ce in England, were made to be in Fo2ce in Ireland. Then 
with Regard to that Statute, he conceived the pzeſent Cale 
was not within it; by Reaſon that the Anceſtoz of one of the 
4 lived fo2 ſome Time after the Judgment I and 
would be an unreaſonable Thing that 4 Petr at Law chould 
anſwer fo} the Damages, by Reaſon of the Delay of Execu⸗ 
tion in his Ttme. Some Cales have been erpeeſly adjudged to be 
out of the Reaſon of that Ac, and particularly he cited 1 Mod. 
77. 3 Lev. 75. 1 Ven. 88. and 166. But ſuppoling this Part 
of the — ſhould be bad, pet ſtill he conceived that this 
Court would give the ſame Judgment as that Court ought to 
ave given; and ko this JPurpole he cited 1 Cro. 401, 442, 511. 
be Court ſaid they would conſider of this Matter; ſo ozdered 


it to ſtand over. Vide poſtea. 


F alhers and Corbret. 


Tun Crit of Erroz in a Judgment in the Common Pleas, in 


an Indebiratus Aſſumpſit, it appeared that the JIlatnriff below 
dad declared, that whereas be was poſſeſſed of a Houſe in Neu- 
gate-Market, in Gonfideration that he wou permit the Defen- 


5 


dant, 
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dant, being a Butcher, to have the Cle of the Paſſage in it fo2 
hanging 1 Meat, he would pay him at the Rate of zo s. 
per Year ko the ſame; the Platutiff averred that he did let 
the Defendant have the Cle of this Paſſage fov2 a Pear and 
Half, by Reaſon of which there was the Sum of 21. 55. due 
to him. Iſſue was joined on Non Aſſumpſit, and a Clerdi# 
found fo2 the Plaintiff. Mz. Strange ſubmitted it, that Debt 
fo2 Rent ought to have been bzought, and that an Indebi- 
tatus Aſſumpſit would not lie. Mz. Parker on the other Side 
laid that he concctved that this was not a Rent, by Reaſoi 
* no Part of the Houſe was let, but merely the Ciſc of 
the Paſſaͤge agreed foz; he conceived therefoze, that Debt fo? 
Rent would not ſte. De obſerved farther that this Agrec- 
ment being to pay after the Rate of ſuch a Sum, was another 
Purpo why ſuch Action could not be maintained. And koz this 


Iurpoſe he cited 4 Mod. 78. But tho' ſuch Action would have 
ain, yet upon an crpzeſs ome, an Indebitatus Aſſumpſit 
will lie likewiſe; and fo2 this Purpoſe cited Hardreſs 366. 
The Court was of the ſame Opinion; accozdingly affirmed 
the Judgment, 


Starcy and Gardiner. 


Na Crit of ny on a Judgment in the Common Pleas in an How far a 


Action of Treſpaſs, it appeared that the Plaintiff had declared 
againſt the Dekendant fo2 bzeaking his Cloſe, and taking divers 


the Defendant plcaded Not Gutlty, as to the reſt of the Decla- 
ration, he juſiiticd on a Diſtreſs fo) Rent. Two Iſſues were 
taken by the Platatiff on theſe two different Parts of the 


\ Plea; but at the Trial no Evidence was given on the Iſſue 


of Not Guilty; accozdingly the Jurp omitted to find any Thin 

as to that; but gave their Ucrdi# ſingly upon the other Tf: 

ſuc; and as to that found a Uerdi# fo2 the Plaintiff; and 1 
e 


Part of the Defendant that this Cervi# was not ſufficient, in 
as much as it had found nothing with Regard to one of the 
Tues. The Counſel on the other Side ſubmitted it; that 


ment was given foz him at this ly. It was objeted on t 


- if this Tue which the Jury have found nothing to, had been 


ſingly upon the Vi & Armis, the UAerdit would have been good; 
fo this Purpoſe they mentioned the Caſe of Stradford and 
Neal tit this Court, which was founded upon a Caſe in Saunders. 
The Court agreed that Caſe, becauſe the Vi & Armis was 
merely Matter of Fozm, but thought that Caſe was diſtin: 
— le from the pzeſent aue; however this Matter ſtood 
ore | | 7 f 


Spencer 


Verdi& ſhall 
do ſaid to be 
ſufficient, of 


ozts of Cattle. As to the taking of Part of the Cattle, no. 
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Spencer and The Manucaptors of Donelly. 


| otion fo2 the Maſter's Repozt, the Fact came out to 
— 9 — be in thts ier In the Valleptzce the Defendants had 
that a Vaca. ACKNOWIEDgeD themſelves to be Vall fo2 John Donelly, Gent. 
tur ſhall be blit in the — they were entered to be Ball fo? John 
entered upon Nonelly, Clqg. Scire facias had been brought upon this Re- 
« Record. cogntzance, to which the Defendants pleaded Nul tiel Record. 
The Recozd coming befoze the Maſtet to be verified, this Re- 
cognizance was p2oduced, and he entered a Protulit recordum, 
Motion had been made, that the Entry of this Protulit might 
be vacated, and that the Recogntzance mgyt be made agree- 
able to the Batl-ptece; the Court thought this to be teaſon- 

able; accozdingly the Rule was made ſo. 


How far the N 


Wells and Kitchenham. 


How far a N Rule to ſhew Cauſe, why a Fieri facias ſhould not be 
Writ of Exe- quaſhed fo2 its being Teſtcd Philip, Lord York, whereas 
ny ve it ſhould have been Teſted Philip, Lord Hardwick ; + Draper 
| vmendable, (WDmMItted it in the firſt place, that the Teſte of a Writ wag 
' or not, in re. not Eſſential to it, but the Sealing it, and fo2 this JPur- 
ipe&t of tho pre mentioned the Jnſtance of a Bill of Middleſex. But in 
Teſto of it. the next place he conceived, that this Defeft was amendable 

and ſald that h had an Affidavit from the Plaintiff's Attoy- 


ney's Clerk, that this CUrit was made out not above two Days 


* CO — —— % ˙ r — oo ö 


N after the Thief Juſtice was made a Peer, that he filled up this 
} Teſte himſelf, and that it was a meer Wiſtake of his own. De 
| obſerved fart] 


Mich. Term laſt, that there had been one Fieri facias taken out 
befoze this, teſted the laſt Day of that Term, and returnable 
the firſt Return of this. — the Sheriff hs fail'd to make 


- . 
— — — 


her, that her was a Judgment the firſt Day of 


| any Return to that, and that thereupon this Alias was ſued 
S out; and to verify = e 1 the Reco in Court. 
Þe ſad he concetved, that the Court had allowed as ſtrong A- 
mendments to be made in judicial CUrits, as this that was 
pj contended fo2 in the pzeſent Caſe. Foz this Purpoſe he men- 
ö | tioned the Caſe of Hess and Alvares, which came bekoze the 
| . Court Mich. 12 Geo. 1. that was an Adlon upon the Caſe on 
twu ſeveral Pꝛomiſes; Judgment by Default, and a Writ of 
Inquiry bzougbt. By thts CUrit the Jury were o2dered to in. 
— what mages the Platntiff had ſuffered Occaſione premiſ- 
orum; when this Writ of Inqutry came to be executed, the 
Plaintiff gave in Evidence — the firſt 4 omiſe. And upon 
that Motion was made that this Writ of Inquiry might be a- 


mended, by inſerting in it the CTlozdg Occaſione prime Pro- 

| miſſionis inſtead of the CAoꝛds Occaſione Premiſſorum, To l[up- 
' =_ this Amendment was cited 2 Cro. 172. Baker and Camble, 
| aſt. 11 Ann. The Counſel on the other Side cited there 1 Cro. 
147. 2 Bulſt. 35. 1 Roll's Abr. 201. Mod. Caſes 263. Sal. 52 and 

45. the Court there took Time to conſider of that Caſe till the 

5 ner 
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nert Term; and then ozdered the Amendment to be made. M2. 
Draper farther cited the Caſe of Knightly and Coſton 1 Nat. Brev. 
122, und farther reſted upon Rep. 8. Blackmore's Cale, 3 Cro. 
203, 383. and Sit Thomas Jones 41. Mz. Strange was Counſel 
on the other Side; but deſired Time to look into theſe Caſes ; 
accozdingly the Kule was inlarged. Vide poſtea. 


Desbordes and Horſey. 


N Rule to ſhew Cauſe, why a Capias ad Satisfaciendum ſhould How far « 
() not be quached, 57 Strange (aid, that two Obfeckions Writ of Er- 
had been made to it firſt, that jt was returnable on a Day im. der wall nor 
poſſible ; ſecondly, that it was taken out after the Allowance of re 
a (Urit of Crroz, As to the firſt Dbjeton, he ſaid that the Buil is given 
oo had taken out another Capias, which was returned and to ic. 
led. CUith regard to the ſecond he did agree, that the fir 
Capias was taken out after a TUrit of Erro allowed; but ſaid 
that the Platntiff in Erro2 had not given Bail to it accozdin 
to the Statute of 3 Jac. c. 8. and as this Caſe was, ſubmitte i 
it, that Ball was requiſite. Jt was an Aﬀton bzought upon 
a Bond with Condition, that the Defendant ſhould pay to the 
Plaintiff the Sum of 5001. with Intereſt at 5 per Cent. being 
the lame Sum as is menttoned in a Defeaſance bearing Date the 
lame Day with the Bond. De did agree, that if the Condition 
of this Bond had been fo2 the Perkozmance of any Collateral 
Covenants, Bail would have not been requiſite ; but he ſub- 
mitted it, that this Bond was only 02 the Payment foz. a 
Sum certain, though ſatd to be the ſame Sum as is mention- 
ed in another Inſtrument. In the Caſe of a Bottomzy Bond 
he remembered that the Court was of Dptnton thzee oz four 
Pears ago, that ſuch Batl was requiſite ; becauſe when the E- 
vent happens, the Bond is quite certain. So in the Caſe of a 
Prom 02y Note, which was Galue received foz Meat and 
Dunk, he remembered it was held to be negotiable. 7. 
Taylor on the other Side ſaid, that he ſubmitted it, no Ball 
was requiſite by Reaſon that the Condition of the Bond re- 
ferred to another inſtrument. And as to the Caſe ſatd to be 
determined thzee 02 four Pears ago, fo2 his own Part he knew 
of no ſuch, and Show. 14. ts againſt it. Then with regard to 
what was laid, that another Capias with a 2 Return was 
taken out, he obſerved that that could be no Reaſon wp the ze. 5 
ſent one ſhould not de quached. The Court was of pinton, 
that as this Caſe was, Bail was neceſſary to be given, befoze the 
CUrit of Erroz could be a Superſedeas , but fo2 the Reaſon laſt 
mentioned made the Rule abſolute, 


Vol. II. 5 Law 
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Law and Law. 
-ngeday J* Debt on Bond, M2. Fazakerly moved to withdzaw a Jlea 
Ew of Solvit ad Diem, and plcad anocher (pectal one On 5 & 6 £4. 6. 


that « Plea 16. that the Bond Was illegal, being made on the Sole of a 
may be with- certain Office, The Court at firſt doubted whether this could 
drawn. be done; becauſe the Deferitant did not offer to plead the Genc- 
ral Iſſue, but a Spectal Plea. Clpon which M2. Fazakerly 
mentioned the Caſe of Meard and Philips, Trin 5 Geo. 2. where 
the Court gave the Defendant Leave to wtthdzaw the Plea of 
Nil debet, anD plead two Special ones. Clpon this the Court 
made a Rule to ſhew Cauſe in the peſent Cale. Vide poſtea. 


The King againſt Sir Watkins William Wynn and others. 


How far a N Rule. to ſhew Cauſe why an Tnfozmation ſhould not be 
Chat. er of « promen agatnſt the Mapoz, Aldermen and Common Coun- 
— r cil of the City of Cheſter, tu ſhew by what Authozity they 
10 de illegal. clalmed to eleft Aldermen, erclulive of the Freemen at Large; 
zen and likewiſe on four 22 Rules to ſhew Caule, why an In- 
fozmation ſhould not be granted againſt the (aye? and thzee 

of the Aldermen of Cheſter fo? ererciſing the lad Offices; the 

Nature of the Caſe appeared to be fi the Manner following, 

By a Charter made in 16 Car. 2. Power was given to the F2ce- 

menat Large of joining with the Aldermen aud Common Council 

in the Clefions of Aldermen in this City. This Charter was 

aﬀed under till the 36th Pear of that King, and then on a Quo War- 

ranto bzought agatuft this Cozpozatton, Judgment was given, 

that all their Liberties ſhould be ſeized and the Coppozation 
diſſolved. The Pear following a new Charter was granted tv 

them veſting this Right of Elefton in the Ulovermen and 
Common Touncil, ercluſive of the Freemen at Large, and the 

Ring thereby reſerved to himſelf a Power of removing them 
at Pleaſure The Freemen however made ſome Oppolition to 
the Acceptance of this Charter. In the Begtnning of King 
ames II'S Time the Jud — 1 — ay was pardoned, and they 
had a full Keſtitution of their Liberties. In the 4th of James II. 
there was another Chareer granted to them, veſting thts 
ight of Eleckton in the Aldermen and Common Council only, 
and in the Charter the Ring reſerved to himſelf a Power not 
only of removing them at Pleaſure, but of appointing new 
ones in their Room. There was ſome Oppolition made by 
the Freemen to this Charter ltkewiſe ; which continued to the 
Pear 1698, but from that Time they tnttrely acquteſced under 
the Eleitton made by the others. Cpon this State of the Caſe 
M2. Strange ann others of Counſel = the Defendants, 
lubmitted it, that the Rule ought to be diſcharged. They laid 
they did agree, that neither the Charter of 37 Car. 2. noz that 
of 4 Jac. 2. could bind the Freemen, unleſs the Freemen accept- 
ed it; birt they ſubmitted it, that a long Acquieſcence would * x 
4 ' 
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Evidence of ſuch Acceptance. An Acquleſcence there was in the 


pꝛelent Caſe fo2 35 Pears laſt paſt; and they appzehended that 
the Court would not grant an Inkozmation now, which would 
overturn the whole State of the Cozpozation. Tn the Caſe of 
Taunton an Jnfozmation was moved fo? againſt certain Mem⸗ 
bers of the Cozpozation fo2 not paving taken the ſolemn League 
and Covenant in Jurſuance of a Clauſe in an Ac of Parlia- 
ment. Jt was argued by the Defendant's Counſel in that 
Caſe, that if ſuch Jnfo2mation ſhould be granted on that Ac- 
count, it would affe# the Clefton of moſt of the Officers in 
England. That Argument had a conſiderable Influence with the 
Court. The Rule fo? ſhewtng Cauſe was never made abſolute, 
and whilſt it was depending the Clauſe in the AX of Parltament 
was repealed. Foz the like Purpoſe they cited the Caſe in 
Skin. 574. M2. Abney and others were of Counſel on the Side 
of the Kule. They conceived that the Judgment of Setzure 
in 36 Car. 2. was intirely illegal. Tf the Cözpozation had foz- 
fcited their Charter, the only Method of taking Advantage of 


the Fozkeiture was by Scire facias to repeal it; and no ſuch 


Judgment can be th Quo Warranto. Fo? this PUrpole they men- 
tioned the Caſe in 4 Mod. 52. But if the Judgment had been 
legal, the Reflitutton in Jac. 2. had intirely taken off the Foxce 
of jt, Then with regard to the Powers reſerved to the Crown 
by the Charters of 3) Cir. 2. and 4 Jac. 2. they ſaid they were 
of a very ertra02dtnary Mature, and ſuch as made the Charters 
to be void and not capable of being accepted. But they ſub⸗ 
mitted it, in Fact there was no Acceptance; on the contrary 
there was an erp2eſs Oppoſition, and the Submiſſion to it fo? 


35 Pears laſt paſt they conceived would not amount to an Ac- 


ccptance. F02 thts Purpoſe Mz. Hollins mentioned the Caſe of 
the Cozpozafton of Beudley, where the Court were erpzeſly of 
Opimon that 22 Years would not. Che Chick Juſtice declared 
11s Opinton to be, that the Judgment of Setzure was not ac⸗ 
coding to Law; and with regard to the two laſt Charters be 
obſerver, that the Powers reſerved in them could hardly be 
warranted; and he never new theſe Sozt of Charters in Ring 
Charles the 20'S and Ring James the 2d's Time mentioned by the 
Judges, but with Cenſure. By the Charter ok 16 Car. 2. the 
Freemen at Large had undoubtedly a Right in joining in 
theſe Elections. And he did not think that the Acquieſcence to 
the conirary by the Freemen 7 35 Pears together would make 
any Difference. In the Caſe of Brecknock there was a Charter 
granted in the Reign of Philip and Mary, which ſettled the 
Clcition in one wap; from 15 Eliz. there had been an unvartable 
Uſage in another. This Patter was found by ſpecial Uer- 
dict. Pet this Court was of Dptnton, that the Uſage ought 
not to p2evatl ; accozdingly gave Judgment in the Quo Warranto 
againſt the Defendants. On that Judgment a Writ of Er⸗ 
ro2 was brought in the Houle of 11 and that Judgment af- 
firmed. Che leaſt 212 the Court could do in this 
Cale was to permit this Matter to be tried. The reſt of the 


Court were of the ſame Opinion; accozdingly the Rule was 
made ablolute. Vide poſtea. | 
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tho Keelehh- 


Reed and Doltery. 


O*® Rule to ſhew Cauſe why a Pꝛohlbition to the Eceleſiaſt- 
cal Court ſhould not be granted, the Caſe appearcd to be 
in this Manner; The Plainriff libelled fo: Tithes of Agiſt- 


altical Court, ment Of Cattle, as Curate and — the Pariſh of 
| 


wn « Suit 1&- Riſhop-Wilton in the County of Vork, and in 
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s Libel (ct fo2th, 
that by Donation, Endowment, Cuſtom, and Pꝛeſcription 
Cithes, real and perſonal, were due to the Clicar of this ]ariſh, 
his Curate and Scqueſtratoz; and [tkewiſe He Itbelled fo2 an 
Offering of 7 Pence per Pear. The Ocfendant by his Plea 
demed that Cithes were due to the Plaintiff in the Manner 
let fozth in his Libel, oz in any other Manner whatſoever ; and 
likewiſe denied his Right to the Offering. This Cauſe was 
beard befoze the Eccleſiaſtical Judge, and he decreed fo2 the 
Ilaintiff, Oz. Lee came now to ſhew Cauſe on this Rule. 

e ſald he did agree that if the Plaintiff Had founded his Right 
to Tithes ſingly upon the Cuſtom, as the Ocfendant has de- 
med this Cuſfom, a „ would lie; but in Fat the De⸗ 
fendant has founded his Right upon the Endowment, and the 
Cuſtom is only latd by way of Uſage in Purſuance of it. 
The Endowment was by Nicholas de Roſs, and he endowed the 
Citcar and his Succeſſozs with Altaragium & Decimam crofrorum 
infra clauſuras. The Tord Altaragium, he latd, pztmarily fignt- 
fied ſuch Things only as were (mmedfately fo2 the Service of 
the Altar; but the Senſe of this CUozd has been extended much 
farther, and to ſignify almoft all Sozts of Tirhes whatever. 
Ok rhis Opinion the Court of Erchequer was, Mich. 21 Eliz. 
and this Caſe is to be ſcen in the Remembzancer's Office. But 
if there was any Doubt whether this CUozd would convey rhe 
Right of Tithes to the Clicar, yet certainly the other CTlozds 
would, namclv, the Decimam Croftorum. De obſcrved likewiſe, that 
by another Clauſe in this Endowment the Right of Offerings was 
crpzeſly given; fo2 there are theſe CUo2ds in it. Principales & 
omnes alias oblationes. And if there had not, he conceived that the 
Eccleſiaſtical Court might hold Plea fo? Offcrings, even though 
the Cuſtom was dented; koz this Purpoſe he reſted upon a 
Clauſe in 2 Ed. 6. 13. But eſpectally he lubmitted it, that there 
was no Foundation to grant this Pꝛohlbtition after Sentence; 
and fo} this Purpoſe he mentioned x Cro. 595. 2 Keb. 612. and 
Noy 70. Mz. Bootle _—_ on the ſame Side, and ſaid he did 
agree that this Sutt was between an Eccleſiaſtick and a Lay- 
man; but the Right that came in Queſtion in this Caſe was 
between two Eccleſiaſticks ; - Ooubt ariſing, whether the 
Reit02 was intitled to theſe Tithes 0) the Uicar. In theſe Caſes 
e (aid he conceived that the Eccleſiaſtical Court might well 
old Plea of a Cuſtom; and fvz this FPurpole he mentioned 
2 Roll. Ab. 310, 311. 2 Roll. Rep. 55. Gouldſ. 149. 2 Bul. 172. and 
1 Leon. 59. Then with Regard to the — after Sentence, 
he did agree that where a Want of Jurtsdickion appears upon 
the Pꝛockedings, this Defeit e taken Advantage of even 


at that Time; but where the Dekeck is only of Trial, he 
4 | ſubmitted 
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ſubmitted it, it could not; and fo2 this Purpoſe he cited 2 Keb. 
439. and 1 Ven. 3. M2. Fazakerly argued on the other Side, and 
ſad that whatever the Rule might be between Eccleſiaſticks, 
pet he ſubmitted it, that the Rule was quite otherwiſe in Stuts 

etween an Eccleſiaſtick, and a Lapman; and that tho' the Right 
of Eccleſiaſticks ts only controverted, Je this was not ſo, 
there might be a manifeſt Jnjuſttce to the Oefendant; fo? the 
Continuance of a (ſage fo2 fo2ty Pears is aflowed a good Cu. 
ſtom tn the Eccleſiaſtical Court; and therefoze on ſuch Ciſage 
the Eccleſiaſtical Judge might well Decree fo2 the Utcar ; but 
in another Sutt bzought by the Refto2 in the Tempozal Court 
againſt this ſame Defendant, the Tempo2al Judge would de⸗ 
cree fo2 the Retoz. Chen with Regard to the Objeckion that 
had been made, that afrer Sentence a P2ohtbitton cannot go 
fo2 Defet of Trial only, he ſubmttted, the conſtant Courſe 
of the Court was otherwiſe; and if there were Opitnſons to 
the contrary, they could not be Law. Jn Reſpe# therefoze of 
the Dffcring, he concerved there was no Ooubr, but the Rule 
ought to be made abſolute. And with Regard to the other Part 
of the Suit, which was to2 the Agiſtment, he hoped the Rule 
would be made abſolute fo2 that likewiſe. Pe ſ(atd he con- 
ceived that the CU102d Altaragium had never been extended to any 
Tithes but ſuch as were due by Cuſtom; and as to the other 
Clauſe, which is ſatd to follow, he obſerved that the Wozds 
were not as were ſtated; but they were Decimam bladorum crof- 
torum creſcen' infra clauſur'; fo that by thoſe Wiozwds Tithes of 
Com only were granted. Foz which Reaſon he did conceive 
that the Rule which the Eccleſiaſtical Judge went by tn this 
Caſe, was only founded upon the Uſage, it appears that Mat- 
ter was not fit fo2 him to have tried; and therefoze accozoing 
to the Caſe in Salk. 548. the Rule ought to be made abſolutc. 
PN. Denniſon argued on the other Side, and ald that though 

fferings are Things of a ſpiritual Mature, yet the Quantum 
of them muſt be always aſcertatned by Cuſtom; and therefoze 
in thoſe Caſes, he conceived that a Pꝛohtbition would conſtantly 
lie after Sentence; fo2 this Purpoſe he cited the Caſe of 
Tailor and Scot. 2 Lutw. 1059. Salk. 334. and 3 Keb. 123, 527. 
De obſerved farther, that this Endowment 1s not ſet to2th in 
the R though it appeared in the Pioceeding of the 
Caule; but it it had, he ſubmitted it, that this Court would 
have judged not only upon the Galidity, but upon the Conſtruc- 
tion of it; and fo2 this Purpoſe cited Moor 457 and Lit. Rep. 
263, The Chief Juſtice {aid he thought it very clear that the 
Rule ought to be made abſolute with Regard to that Part of 
the Suit, which concerned the Offering; becauſe it appears the 
Blaintiſt founded his Right to that intirely upon Peſcription, 
and the Dekendant by his Plea has dented there was any (ſuch 


Right. CUith Regard to the other Part of the Duit, which 


concerned the Agiſtment, he thought that there was ſomething 
of Difticulty; but even as to that, he inclined that the Rule 
ought to be made abſolute. His Reaſon was, becauſe it was 
uncertain upon the Face of the P2oceedings, whether the Plain⸗ 
tiff tounded his Right upon the Endowment oz the Pe- 
ſcription; the Endowment might have been thzown in only to 
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Return to a 


hall be ſaid 
to be certain 


zevent a Diohibition; and in the Courſe of che Evidence the 
Biol might have made out his Title ſingly by the IDꝛeſcrip⸗ 
tion. Judge Page and Judge Probyn were of the lame Opinion 
in both Points. Judge Lee agreed the ſame as to the firſt of 
them; but as to the laſt, inclined to think that the Pꝛohlbition 
could not ſtand, by Reaſon that it did not appear that the Spi- 
ritual Court have founded their Judgment upon the Trial of 
the Cuſtom; koz this Purpoſe he cited Carth. 33. and 93. How- 
ever, he did not oppoſe making the Rule abſolute even as to 
this Point, in ozder that this Matter might be moze ſolemnly 
determined; accozdingiy the Rule was made abſolute as to the 
whole of it. Vide poſtea. 


The King and The Mayor and Aldermen of Shrewsbury. 


HIS lng a Return to a Mandamus, to reſtoze Mz. Corbet 

Ey naſton to the Dfffice of Alderman in the Town of Shrewsbur þ 
which Return came now on ſn the Paper to be argued. The 
Return ſect fo2th that the Defendants were incozpozated by the 
Name of Mayo?2, Aldermen, and Burgeſſes of this Town, by 
a Charter of 14 Car. 2. and that one of the Clauſcs of that Char- 
ter requires that rhe Mayo!, Aldermen, and Afſiſtants ſhould be 
Inhabitants, and conſfantly reſiding either by themſelves oz Fa- 
mtly in that City, o in the Pariſh of Holy Croſs, oz St. Giles 
adjotning to it, unleſs in the Time of Plague oz other con- 
tagious Diſtemper. The Return ſet fozth that Corbet Kynaſton, 
one of the Aldermen of that City was not (nhabiting oz reſiding 
within it, oz in other Places mentioned in the Charter, either 
by himſelf o Family, fo2 the Space of — — whole Pears nert 
befoze the 23d of Feb. 1722; and that dur 8 that Time there 
was neither Plague 1 other contagious Diſtemper either in 
the City o: — * 'the Places above- mentioned. The Return 
farther tet fozth, that on the (aid 23d of February, the Mavo?2 
and majoz the c of the Aldermen and Amſtants were duly al⸗ 
ſembled at the Gulld⸗Pall, and that at ſuch Aſſembly they entred 
into a Debate concerning the Nomwreſidency of the ſaſd M2. 
Kynaſton, and becauſe he had been abſent ſo long, and n_ 
that Time abided in Places unknown to them, they remove 
him from his Office, Mz. Strange argued that this Return 
was tiſuffictent both in Fozm and Subſtance. CUtth Regard 
to the Subſtance of tt, he conceived, that the Conſtrution of 
this Charter muſt be, that though the Plague was not in 
Shrewsbury, 02 in the other Places above-mentioned, yet if it 
was in any other Parts of England, it would be a ſufficient Er- 
cuſe fo; M). Kynaſton's leaving the Town. So if on Acccount 
of Sickneſs, he was obliged to go and reſide in another Part 
of England, that would be a good Ercuſe fo2 his Non-rcſidence 
likewiſe; fo2 which Reaſon tt ought to have been averred in 
the Return, that M1. Kynaſton had neither this Excuſe mentton- 
ed in the (Uo2ds of the Charter, = any other whatſoever. 
De then took two Ercepttons to che 02m of the Return; his 
firſt was, that it was not let . that the whole Body had 
Notice of this Aſſembly, though he ſubmitted it was — hag 
4 neceſſary, 
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neceſſary, in as much as the Meeting was not on a Charter- 
Day; and fo this Caſe was reſolved in the Caſe of The King 
and Strangwayes, Hill. 1 Geo. 1. and if this had been on a Char⸗ 
tcr-Oay, yet the majo2 Part of the Aſſembly could not have 
gone on to a Octerminatton of this Queſtion, unleſs Notice 
of their Meeting had been p2eviouſly given. Pe obſerved likewiſe, 
that the Manner of ſetting out this Aſſembly was bad fo2 another 
Reaſon; becauſe it is only alledged that the Mayo and majo2 
Part of the Aldermen and Aſſiſtants were p2zeſent. Jt ought to 
have been ſet fo2th, that the whole Body was. It is only b 

the Operation of the Law that the whole Body are repzeſente 

by the majo2 Part; and Facts muſt be ſet fozth in Jones, not 
what in Judgment of Law amounts to them. And though it 
was ſect fo2th that thep were duly aſſembled, pet the Mozd dul 

could not help it; and fo2 this Pur oſe he mentioned the Cale 
of a Convitton upon the Same Acks, where it had been held 
that the ſetting out, that a Perſon not qualified killed the 
Game, was not ſufficient, without ſetting fozth how he was not 
qualified. Þts ſecond Exception to the Fozm of this Return 
was, that tt was not ſet fozth that M2. Kynaſton had any Sozt 
of Notice given him, befoze they depzived him. A perſonal 
Notice, he agreed, might not be requiſite; becauſe it is ſet 
fo2th in the Return, that M2, Kynaſton was in Places unknown 
to them; but a publick Notice ought to have been given, either 
at the Maket-JIlace, Church-Oooz, 02 ſome _ Place; and 
to ſhew that Notice of ſome or was requilite, he cited Salk. 434 
The Chief Juſtice ſatd, with Regard to the Subſtance of this 
Return, that he took it to be very good. The Mozds of the Ex⸗ 
ception he agreed were general; but yet they muſt receive 
ſome limited ConffruXion; and that he thought muſt be to the 
City, oz other the Places above-mentioned; eſpecially by Rea- 
ſon of thoſe TU02Ds or other contagious Diſtemper; and therefoze, as 
the Return has wg this reaſonable Conſtrutton of the 
Wozds, he thought that Part to be clearly good. Then with 
Regard to the Cant of Notice being given to My. Kynaſton, 
he thought ſuch Notice unneceſſary, in as much as it is averred 
that he was in Places unknown to them; and fo2 this Purpoſe 
cited Show. 305. The ſecond Objeſtton he t ught had the great- 
eſt Olifficulty, Þe did agree, that befoze the Statute of Anne 
which allows Traverſes to theſe Returns, theſe Returns ought 
to have been certain to every Intent, and poſſibly this Rule has 
not been altered ſince the Statute; but yet he obſerved, that 
no Caſe had been cited to ſhew that Notice of the aſſembly was 
neceſſary to be ſet fo2th in theſe Returns, even befoze the Sta- 
tute; and fo2 this Reaſon he thought tt not neceſſary to be al- 
ledged. And in pleading, where a Certainty to a common Intent 
is ſuffictent, undoubtedip ſuch Notice is unneceMarp fo be let 
foxth. The other Part of this Obfeckton, that it is only al- 
{edged that the Majozity ok the CORTE were p2cſent, he 
owned, with him had ſome So2t of iiculty; and at pꝛetent 
inclined to think that this Exception was fatal; and in pleading 
he thought this would not be good. Judge Page inclined to 
think that ſince the Statute of Anne a Return of this Sozt 
might not be moze certain than a Plea; however with Regard 


— 
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to the other Part of the Objeckton mentioned by the Chief Ju- 

ſtice, he was of 14 with him. Judge Probyn and Judge 

Lee inclined to think the Return was Good, even in this Point, 

= ws as the other. Accowingly this Matter ſtood over. 
e ca. 


The King and Fuller. 


Vide antca T Hils was a Convictton fo; ſelling diſtilled Liquo2s by Refatl 
* without a Licence. M7. Draper objefted to it, that the In⸗ 
fozmation and Evidence was all in the Pꝛeterperkect Tenſe, and 
Itkewiſe that the Judgment was quod forisfecit the Sum of x 1. 
whereas it ſhould have been forisfaciat, and cited The King and 
Hawkes, Vol. 1. 300, P;. Wynne on the other Side ſubmitted it. 
that the Law did not require, that Juſtices ſhould fintſh theſe 

"3x23" 4 in one and the ſame Day; and therefoze with Re- 
Fard to the Inkozmation and Evidence, he ſubmitted it to be 
Food. Then with Regard to the Clozds of the Judgment, he 
ald, that the firſt Part of them was, that the Juſtices adzudge 
that the Defendant is guilty, and is convicted of the Pie⸗ 


miſſes. Indeed the Convition goes on and ſays, that he has 


tozfeited the IJenalty; but that, he ſubmitted it, need not have 
been ſet fozth; fo2 this Purpoſe he mentioned the Caſe of The 
King and Myncton, Mich. 3. Geo. 2, That was a Conviition foz 
Decr-Dtealing. No Deſcription was there of the Penalty; 
pet the Court held the Convitton to be good. An Excep⸗ 
fon too was taken, that the CUlozvs of the Judgment were, 
Ideo convictus eſt, and that Exception over-ruled likewiſe, * 
Court however were of Opinion that all ought to be in the 
pzeſent Tenſe; accozdingly the Convitton was quaſhed. 


Atſtley and Brandwood. 
Vide anten H1S Matter came on in the Paper a few Days ago, and 
344- then Mz. Agar deſired that it might ſtand over till the nert 


Term; becauſe he was not pzepared to ſpeak to it. The Chief 
Juſtice ſaid he believed the Exception of want of Seiſin 
would be too ſtrong fo2 him to get over; atcordingiy made a 
Rule, that the Judgment ſhould be reverſed unleſs Cauſe to- 


day; and no Cauſe was now ſhewn. 


How for « Horn and Wood. 

aint 

mail de is IN Rule to ſhew Cauſe, why the Defendant ſhould not 
wo have dif ( be diſcharged out of Cuſtody upon common Ball; the 


or vor, his Caſe appeared to be in this Manner. The Dekendant was 
Attieonin arreſted by Ulrtue of a Crit returnable on Thurſday after the 


ſuch a Man- OFayes of the Purification. Term ended on Tueſday after the 


3 in Ditaves. And therefoze the Day of the Return was miſtaken. 
. few Baps ago the Plaintiff obtained a Rule fo} difcontinu- 


s jung upon Payment of Colts, and ſerved the Defendant with 
= 5 | , 


a coco TD DT. 5 Pal 


= wyas yay wy > © 
= 
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it; ſince that, without having firſt diſcontinued, be charged t 
Defendant in Cuſtody with a ſecond Writ fo? the * Couſe o 
Aion. It was inſiſted upon by the Defendant's Counſel, that 
this was irregular in the Plaintiff to charge him with the ſe- 
cond Crit while the firſt was depending, and upon that he ob- 
tained the pzelſent Rule foz ſhewing Cauſe, M1. Kettleby on the 
Part of the Platntiff ſubmitted it, that what the 41 had + 
done was very regular. Pe did agree, that befoze the Defendant 
is intitled to plead, the Plaintiff muſt enter up this Diſcon- 
tinuance in 19255 Orr the Defendant will be intitled to. 
plead the firſt Acton in Abatement of the ſecond, But if the 
Plaintiff does get rid of the firſt Aﬀfon bekoze the Defendant 
is intitled to plead, it is ſuffictent, The Chicf Juſtice ſaid 
wherever a Plaintiff takes out a defeftive Pyoceſs bp way of 
Contrivance to __ the Defendant with a good one after: 
wards, the Court will certainly * im upon common 
%atl, when he is charged in Cuſtody with the ſecond. But in 

e peſent aſe th 8 appeared to be only a mere Miſtake, and 
therekoze he thought that the Platntiff might charge the Defen- 
dant with the ſecond CUrtt, as ſoon as he had ſerved him with the 
Rule fo2 diſconttnuing. The Tourt were of the ſame Opinion, 
accozdingly the Rule was diſcharged, 


Pigot and Stibs. 


O* Rule to ſhew Cauſe, whp an Attachment would not be lo fat « 


anted againſt the Defendant foz Non-perfozmance of an 44 al 
by Reaſon that the ubmiſſion was to Bouldwill and two others, vichanding 
thiee Fozemen of tye Jury, But the Appointment foz making there is ome 
the Award, was ſigned by Baldwin and thoſe two others. The —— — 
Defendants Attozney attended them in Purſuance ok this Ap. beer 
point ment, inkozmed them of this Miſtake and told them if one of the 
they _ make their Award, neither Party would be bound by Ardirracors. 
it, an r he ſhould not attend = with any Evidence 
on the Part of his. Client, One of. the Arbitratozs thought 
this a material Dbjefton, and therefoze refuſed to join in the 
Award; the other two did join in it, and M2. Kertleby ſaid, that 
this Detect appeared likewiſe, even upon the Award itſelf; top 
the Recital of the Award is, Whereas a Submiſſion by. Rule © 
Court was, to Bonlamill and two others, of the Matters in dif« 
ference, Now know ye that the ſaid —— Bouldwill otherwiſe Baldwin 
together with one of the other Arbitrators, do make their Award, Ec. 
Another Reaſon why Mz. Kettleby offered againſt the Rule was, 
that the Plaintiff did not make a Demand of the whole Boney 
02dered to be patd by the Award, which he ought to have done. 
The Sum which he demanded was only 9 J. 4. s. 5 d. but beſides 
this there was another Sum of 151. ozdered ro be paid fo2 
Coſts, which the Platatiff omitted to demand, The laſt Rea- 
ſon againſt the Rule was, that the Plaintiff had not ſufficiently 
ſwozn in his affidavit, that the Defendant was not at the Place 


fo] ayment of this Money at the Time appo hted, Ede 
Place fo: Papment of this Money at, was an Ale⸗houſe. The 
Vol. II. SI Plaintiff 
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vant wag not there any Part of the Time ; fo? that he frequent- 
iy went out of the Room where he was ſirting and asked the 
Dꝛawer whether he was come, and he told im e wag not, The 
Chief Tuſtice ſald, that he thought the fi bjeF1on would not 
hold, by Reaſon that a Wan ma have ſeveral Mames, and he 
thought that in Pleadirg ſich Miſtake might be ſet right; be- 
ſides by the Award itſelf it appears they are the ſame erfons. 
De tought that the ſecond @Obgef#tor was of no Fozce neither, 
but the laſt did pꝛevall with the Court, Accozdingly upon that 


the Rule was diſcharged. 


The King aud The Aldermen of the City of London. 


What ſhall Few Days ago one Smith had obtained a Rule to ſhew 
be ſaid ro be 2 Cauſe, why a Mandamus ſhould not be direited to the Be⸗ 
of Ofkco a; kendants to reſfoze him to the Office of Clerk of the Cozks of 
that che the City of London. Chen that Rule was moved fop he made 
Court will Affidavit that he was admitted into the ſald Office to hold it fox 
| emp. wage Life, with alt Fees and Pꝛofits defonging to it, that he took 
damus in or. an Path of Office and kkewtſe the Oaths to the Govern- 
the Party ment upon his Admiſſion to it, that he paid the Sum of 6001. 
into it. fo2 it, and the Mature of bis Dffice required him to ſurvey all 
the orks of the City, Serfeant Urlyn and other Counſel 

came to ſhew Cauſe upon this Rule. They ſatd, they took it 

that the Rule of Law was, that no ſuch Mandamus would lie 

unleſs the Office was of a pablich Nature. — pzeſent Of- 

fice, if it was ts be called one, was only of a prfvate Nature. 

And they ſubmitted tt, that if ought to be conſidered rather a 
Service o Implopment, than an Olfice. This very Queſtton 
that is now befoze the Court, they ſatd came befoze them to2mer- 
1 and then the Mandamns was refuſed ; fo2 whit aq: they 

ted 2 Sid. 11a, and they took it to be a Cafe in — hey ſat 
ng 


ere were many other Caſes in the BooksDdepey onthe like 
eafon with this, and fo; that Purpoſe they cited Mod. Caſes 18, 
923. Salk. 232. Sid. 40, 169, 443. Sti. 437. Ven. 143. 1 Lev. 


75, 153. Comb. 41, 127, 133, 347. M. Fazakerly and M2. Stran 
argued on the other ide. Chey ſaid the Cafe in 2 Sid. rr2. 2 
not ſtated with ſuch * Ctreumſfanees as the pꝛeſent Caſe 
is befor the Court. They obſerved that the Caſe n Nar. 
Brev. 219. was filly with them, and of late Pears Mandamuſſes 
have deen granted in many moze Inſtances than they were foy- 
mer. Judge Lee fafd ſince Lod Hol' g Tome Mandamuſſes have 
been granted fo2 Sertons and Clerks of puvate Companies ; 


ce dl. 


ngly the Rule was made abſointe. 


Griffm and Alcock, 


| Vide antea HE Chief Juſtice now delivered the Reſolution of thc 
397. Court upon thts Caſe. He ſaid the State of the Fai was 
in this Banner. Latitat iſſued out of this Court direed ta 


the Chamberiatn of Cheſter or his Deputy, requiring them to 
5 1 


Plaintiſf ſwore that be was thers all the Time, and the Defen- 
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the Defendant, a1 
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ius out a Niecepe to the Sheriff commanding him to take 

id to return what he does npon this CUrit, 
ro the Erchequer at Cheſter, that the Party may appear at the 
Day of the Return. The Pla 11H}, without going to the Cham⸗ 
bern 02 bis Deputy, ſerves a Copy of this Pꝛoceks by his 
Attozney 02 Agent, upon the Defendant. And upon Oath 
being made of lnch Service, and the Defendant not appearing 
to it a common Appearance is filed fo2 him. Uhether this was 
regular, oz not, was the Queſtion. Two Objetons, he ob. 
ſerved had been made to it; Fieſf, that this was a Service of 
the Copy of the Latitat, whereas it ſhould have been a Service 
of the Copy of the TUrit iſſued out by the Chamberlain. The 
ſccond that this Service ſhould Have been made by ſome Of- 
ficer of the County ]Þalatine, and not by the Plaintiff s Attozney 


02 Agent. This Queſtton he obſerved, depends upon the Con- 


ſtruckton of two Acts of Jaritament, the one made 12 Geo. 1. 29, 
the other 5 Geo. 2. 27. Tf this Queſtion had reffed even upon the 
firſt Ack of Parltament, they ſhould have been of Opimon that 
a Service of a Copy of the ]Hoceſs iſſued out of this Court 


would ve been ſuffelent. hat which cauſed the Doubt wag 


the Cafe of Beakon and Smich, Mich. 1 Geo. 2. in he Common 
Pleas, that was a Proceſs iſſuing to the head Dfficer of the 

oinmty Palattne of Durham, which the Defendant was ſervey 
with a Copy of. The Motion was made to Fay the P)oceed- 
ings there, and it is ſaid the Court was of Dpinton char the 
Defendant ſhould have been ſerved with a Copy of the une 
Poets, by which he chonlo have been arrelev. As this Caſe 

as ſald to have been determined upon Debate, this Court 
would have conkozmed with their Reſolſuffon, koz the Sake of 
Antkopmity tn Pꝛamtte, had this Caſe Happened: _ the Sta» 
tute of 5 Geo: 2 but thep thought thor Statute had put the 
Doubt beyond alt Qaeſtfon. Pe obferved' that this Statute 
was a Law erplanatopy of the firſt; and therefoze was to be 
conſtrued accopning to the (Uo2ds of it, without any other Er- 
planation. By the firſt Heckton of. this Statute, the Aﬀidavit 


_ of the Service of the P1oceſs, which the Dekendant is to be 


ferved wich a Copy of, ts to be made dekoze any Judge oz Com- 
miſlloner of the Court, out of which ſuch JP2oceſs ſhall iNuc, 
authouzed to take I>idavits in ſuc! Cotiirts, Now the Judgs 
0z Commiſſioncr,. befoze whom che 4fivavit- of ſurh Þ2oceſs tg 
tu be fed, cannot by ſald to be che Chamberlain 02 Barotis of 
the Ercheguer in Cheſter; koz if it was, the AMdavit could not 
be read in this Court, and conſequently the Effe# of the Ai 
will be evaded, if the Affidavit of the Service'of this Feger 
was to be made in that Courr. They the Ache t | 
ceſs, which is to be' ſerved, muſt be w Copy' of the Pore gs of 
this Court; fo? the CO or the Act are ſuch Proceſs, und the 
fame P2oce[s 18 deſcribed thzoughout the whole of tt. Chis 0 
faty was as much ap was neceſſary to be obſerved in Allwer 
to the firſt Dbjeton. TUith Regard to the ſecond, he ſatd the 
doubt ariſes upon the third Sefton of the ſecond ok theſe ads. 
The Difficutty aviſoth, what Senſe the Court ape to put upo 
the Mozds particular Pranchiſes. Counties Palatine, he ſaid, 
might poſlibly Someumos de meant by choſe (Wozds in the 
rg 
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Vile antca 
126, 


larger Senſe of them; but undoubtedſy they are conſidered og 
ſuperto2 Tourts of the Kingdom; foz this Purpoſe he met: 
ttoned 1 Saund. 73. and in the pzxeſent Caſe he thought they were 
gnlp intended to mean particular Liberties in Counties, and to 
ave the P2fvilegrs in thoſe TONS cones, e ſald fo 
theſe Reafons the Court were of Opinion that the Rule ought 
to be diſcharged, 


The King and Bartlet. 


N 4 Fazakerly and M1, Noel came to ſhew Cauſe, why an O;. 
VI der of © c(ſions ſhould not be quaſhed. This was an ©O1- 
der upon an Appeal from a Oigburſement of Overſeers, and 
an Uilowance thereof, This Order rectted that this Matter 
came befoze them at the laſt general Quarter-Scflivns; and 
the D2ber was upon four Perſons, that were Dverſeers of the 
Pariſh of. Brackly St. Peters, in the Pear 1930, to pay the Sum 
of 111. 5d, out of the Disburſements of the Stock in that 
Year, to other four Perſons that were Overſeers in the Pear 
1732, which was done the ſame Pear in which this Oder was 
made. M2. Abney had taken leveral Exceptions to this Ozder; 
Firſt, that this was an ©:der made upon an Appeal _— at 
a fozmer DScſlions, and it does not appear when that kozmer 
Seſllons was held, which it ought to have done, in as much 
as (uch Appeal could only be lodged at the Quarter-Scſlions; 
beſides, it was not ſet fozth that there was any Adjournment, 
ſo that this Court that made the Ozder docs not appear to 
— had a Jurisditton. Secondly, that there oughr to have 
cen an Application to two Juſtices, previous to the Appeal at 
the Seſſions, which does not appear to have been; becauſe 
this is only an Appeal from the Disburſement, and the Al- 
lowance thereof, which Allowance might as well have been 
at a Town-Meeting by the Pariſhioners themſelves, as by 
two 4 to 118 5 this Exception he cited 2 Salk. 471. 
And Thirdly, that this is an Ozder upon four Perſons to pay 
to four Perſons; whereas ik the Money was pald 1 by one 
of them, oz to one of them, this Payment would have been 
cquatly good. Fourthly, that the Overſeers in the Pear 1730, 
are 02dcred to pay to the Overſeers of the Pear 1732; whereas 
the Payment ſhould have been to the nert ſucceeding Overſeers 
in the Pear 1731, E that this Stock might have been 
raiſed by pzivate Charities; it doth not appear to have been 
raiſed by a publick Tar on the Pariſh; and if fo, the Juſtices 
of the Seſſſong have no Jurisdickton. As to the firſt of theſe 
Crceptions, the Chief Juſtice ſatd he thought the Ozder was 
ood cnougb; fo2 this O2der recites the kozmer one to have 
cen made at the general Quarter-Sceſſions; as to the Matter 


of Adjournment, he did not think that the Seſſions were bound 


to enter their Adjournment regularly, as this Court does, 48 

to 2 third, he did agree that the Payment made either by one 

of the Overſcers, oz to one of them, would have been ſufficient; 

but pet he ought the Fozm of the Ozder good in this Re- 

lpec#, The fou}rh Objection he ſatd was of no Fozce; ko 1 
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the Order had been, that the Payment ſhould have been made 
to the Overſeers of the Pear 1731, who were then out of Office, 
it would have been bad. With Regard to the laſt Exception, 
he laid that the Court would fitend that the Stock was raiſed 
by a publick Tar of the Partſh. As to the ſecond Objettion, 
he incitned to think tt was a good one. Judge Page and Judge 
Probyn agreed with the Chief Juſtice, as to the whole. Judge 
lee agreed with him in all but the ſecond Point; but he inclined 
to think that the Ozder was == even as to that; and what in 
fluenced his Opinton. was a Caſe cited by M2. Noel out of Salk. 
533- Accozdingly this Matter ſtood over. Vide poſtea. 


Coleby and Jenkins. 


M* Agar had obtained a Rule fo2 Nene; why a Pꝛo- How far » 
hibition (ould not be granted to the Admtralty Court in +5 ming 
a Suit foz Mariners Wages, The Suggeſtion which this . ami). 
Rule was obtatned upon was, that this Contrat was made ty Coort, or 
between the Martners and the Pꝛopztietoz, and not the aſter vor, io ut 
of the Shtp; that it was a ſpecial Contra# foz 3 J. fo2 bzinging 7*1@civg t 
the Ship from Briſtol to London, and {tkewiſe fo2 31. per Mont — 
in going other 112 with the Ship, after they came to Lon- _ 
don. Py Agar had ſubmitted it, that this was not in the com- 

mon Fo2zm of Contrats foz Mariners TUages, and therefo2e 

the Prohibition ought to go upon the Authozity of the Caſe in 

Salk. 31, The Counſel on the other Side came now to ſhew 

Cauſe, and ſaid that the Matter of this Suggeſtion was not 

plcaded below. Upon that the Rule was Dilcharged. 


Anonymus. 


R. Forteſcue came to ſhew Cauſe, why an Appointment of How far the 
Overſcers ould not be quaſhed upon an Exception ta- Court vill 
ken to ft, that they did not appear to be ſubſtantial Houle: — 
keepers in the Pariſh. And the Caſe of Serle and Hantington, Mich. Orerfgers. 
13 Geo. 1. Was cited in Suppoꝛt of the Exception. De obſerved 
that they were ſet fo2th in the Appotntment, to be Gentlemen 
wing within the Parish, and to be a pointed accozding to the 
Fo2m ok the Statute. The Court thought neither of thcſe ta 


be ſufficient; accozdingly the Rule was made abſolute, 


I aw and Law. 


R. Filmer came now to ſhew Cauſe, and laid that this was a vide antes 
DOcclaration ſo long ago as this Term Twelvemonth, that 390. 
the Octendant had ſtaid the Plaintiff's P2oceevings by an In- 
junction Bill during all that Time; and tyercfoze he came with a 
very bad Gzace to ask a Fovour of the Ceurt. But he ſaid he did 
app2ehend that it was erp2eſly againſt the Rules of the Court to 
ave the Dekendant Leave to withdzawhis Plea, but upon pleading 
the general Tue; fo2 this Purpoſe he mentioned a Caſe at 
Vol. II. 5 N110N, 
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ide ante 
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Alich. 8 Geo. 1. That was a general Demurrer to the Declara- 


tion in an Afton of Covenant. Serjeant Glide moved there 


to withbzaw the Ocmurrer; the Court refuſed tt; becauſe they 


lald a general Ocmurrer was the ſame as the general Jſlue. 
And acco2ding to his Moteg of the Caſe they ſald farther, that 
if this had been a ſpectal Jaſea, and the Oefendant had moved 
to withdzaw it, he muſt have pleaded the general Jſſtic., M2, 
Fazakerly ſald on the other Side, that he hoped the Rule ſhould 
be made abſulute; he did apree that in an Aﬀton of Aſumpſir 
the whole Merits of > Ticfendant's Caſe may come under 
the J2lca of Non Aſſumpſit; and therefu2r in ſuch Caſe, when he 
moves to withdꝛzaw hs Plea, it May be realvttable ta require 
him to plcad Non Aſſumpſit which to the general (luc. But 
in Afﬀtons of Debt upon Bend, @ great Part of the Merits 
of a Ocfendant's Caſe oannot be given ein Evidence on Non eſt 
factum, whtch ig the nencral Iſtue. Jt1s as much the Mcrits 
of ſuch Dekendant's Cale to ſhew a Perfozmance of the Con- 
dition, an Ercuſe to? not prrfo2ning it, oz to ue other Mat 
ter in Bar, as it is to plead Non eſt factum. And therefoze in 
ſuch Caſes, he ſubmitted it, it might be reaſonable fo2 the 
Court to allow a greater Latitude. Ie ſatd he conceived too, 
that the Court had gone as tar as this in other Inſtances; 
fo2 this Purpoſe he repeated the Caſe which he mentioned be- 
foe of Meard and Philips, Vide antca 3. and further menttoned 
the Caſe of Fades and Maſon, Vide antca 139. De ſtated that Cale 
to be a Motion to withdzaw a Plca, and to plead Tender in 
Part, and Non Aſſumpſit in Part, in Lieu of it; and there the 
Court allowed eit. The Chick Juſtice ſald he thought it would 
be Allowing too great a Latitude, to give Leave to the De- 
kendant to withdzaw his Plea, but upon pleading the general 
Iſſue; and he never knew ſuch Liberty given but upon thoſe 
Terms, Judge Lee ſaid, as to the Caſe of Meard and Philips, 
the Reaſon fo2 that might poſſibly be, becauſe the Plceading 
Nil debet in Debt fo2 a Penalty, appeared to be a meer Mt- 
ſfake; but here the Ockcndant has knowingly reſted his « c- 
fence upon one Matter, and therefozx he thought it would be 
going too far to let him put it upon another, unleſs upon the 
common Terms of the gencral Iſſue. Judge Page and Judge 
Probyn (atD that they never knew ſuch Liberty given, but upon 
thoſe Terms; acco2dingly the Rule was dilcharged. 


'The King and Ellams. 


A Few Days ago M2. Fazakerly moved fo2 a ſpecial Jury on 
the Part of the Octendant, in an Inkozmation if the Ja- 
ture of a Quo Warranto, which was granted againſt him fo? 
ererciſing the Office of Alderman in the City of Cheſter. Che 
Claltvity of his Election depended upon this Queſtion, whether 
the Freemen of Cheſter had not a Right to vote at the Elec⸗ 
tion of Alderman. Foz this Reaſon he laid he took it fo2 grant- 
ed, that the Jury would not came out of the City of Cheſter, 
but out of the County Palatine, and at large. Jt was quite 
uncertain at pꝛeſent out of what Place it would come, _— 
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the Inkozmation was not ſettled, and therefoze he pꝛiaped that 
a Rule might be made ta ſhew Cauſe, why a fpectal Jury (ould 
not be granted in this Cauſe, be the Jury to come out of what 
Nace it would. My. Abney.came now ta ſhew Cauſe upon thts 

ve, De fatd the Place which the Fury would come from 
in this Caſe would be the County Palatine of Cheſter. And 
he did conceive the Court could not direck a ſpecial Jury 
{11 ſuch Cale; there was no Pietence that they could, befo2e the 
Statute ut 3G. 2.25. That Statute direts that in all Trials 


at Niſi prius, à (prctal Jury ſhall be granted at the Requeſt ok 


either Party, in ſuch Manner as ſpecial Juries have been and 
ore uſually ſiruck upon Trials at Bar had in the refpeitive 
Courts. Befoze this Aﬀ, no2 even at this Day, no ]I2zetencc 
was there, that a Trial could be at Bar of a Cauſe of Afton 
ariſing in any County Palatine. The Deſign of this At was 
not that there ſhould be a ſpecial Jury at Niſi prius in any Calc, 
but where there could be a Trial at Var; and therekoze it was 
manifeſtly cut of the Intention of the Act, that there ſhould be 
a ſpecial Jury tn this Caſe, Beſides he obſcrved that general 
(Uo2ds in a Statute ſhall not ertend to Counties Palatine 
and lo it appeared, that the Anderſtanding of the Law-makers, 
was that Counties Palatine was not included to any Pur- 
poſe by this Act; and fo2 that Reaſon the Statute of 6 Geo. 2. 
35. was made to extend to them to ſome Purpoſes. But that 
Statute extends only to Cauſes there in Bank; and therefo2e 
the pꝛeſent Caſe was not within theRelief of the Statute neither. 
Mz. Fazakerly on the other Side ſatld he did agree that this Caſe 
was not within the Relief of the ſecond Statute, fo2 the 
Reaſon that has been mentioned, but conceived it was within 
the Relick of the firſt, Bekoze this Statute he ſaid indeed 
this Court did not grant ſpectal Jurics in any Crials at Niſi 
prius. But the Court of Common Pleas and Erchequer did. 
Ind tif thoſe Courts had a Power of doing it, he concctved 
that this Court might have Done ſo likewile, though they 
did not think p2oper to uſe it. The Court of Erchequer grant- 
ed ſpecial Juries in Trials of Niſi prius, befoze this Act, even in 
Iſſucs tried in Counties Palatine; foz this Purpoſe he men- 
tioned the Caſe of Sir George Warburton and Melon, in that 
Court, Hill. 4 Ann. There was another Caſe of Sir Roger 


Moſſon and Melon, a few Terms after. And M2. Bootle obſerved, 


that he had a Caſe taken out of the J2otes of Loꝛd Chief Baron 
Ward, Trin. 17911. That was Thruſtour on the Demile of Duke 
Hamilton agatnſt Fleetwood. There a Motion was made fo2 a 
fpectal Jury in Ejeſtment in an Iſſue to be tried in Cheſhire. 
That Matter boze much Debate; but the Motion was at laſt 
granted; and the Chick Baron oblerves in his Notes, that 
many Piecedents were laid befoze the Court of the like Sozt. 
Since the Act M2. Fazakerly ſatd there was a ſpecial Jury grant- 
ed in that Court in the Caſe of Bowes and Mountague, upon his 
Motion, in an Iſſue tried in the County Palatine of Durham. 
Chat Caſe was determined on Debate, and was Trin. 3 Geo. 2. 
There was afterwards the Cale of Orde and Clare, Trin. 4. 
and the Caſe of Medkefe and Coke, Trin. 6. and ſeveral other 
Caſes that have been in that Court. The Chief Juſtice _— 
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he thought st certain, that the Court might grant a Special 
Jury in Cauſes- at Niſi prius ſince the Ad. though there could be 
no Trial at Bar ; to this Purpaſe he mentioped the Caſe of 
the City of London and, other Places which Jurtes are not 
ohliged fo come out of. Ie obſcrved likewiſe, that though 
12zoceſs docs not lie to Sherifis in Counties Palatine, pet this 
Court may make Rules upon them, and may certainly puniſh 
them. De ford he could (ee no Reaſon, why the Court could 
not make a-Rule ſince the At upon the Sheriff of the Coun⸗ 
ty Palatine of Cheſter to attend with the Frecholders Books 
befo2e the Maſter of the King's Bench Office in this Court, 
rſpcctally upon the Coſes cited out uf the Court of Erche- 
quer; ccc2dingly the Court made the Rule abſolute. Vide 
the next Cale. 5 


Anonymus. 


A ſoon as the Motion in the laſt Caſe was made Mr. Williams 
"YL moved fo? a Rule upon the Town-Clerk of Cheſter to at. 
tend with the Charter of 37 Car. 2. at the Trial, becauſe it was 
not inrolled and a Copy of it would not be Evidence. 953. 
Strange on the other Side ſaid, that the Pꝛaſccutoz had alrea. 
by obtalned a Rule fo2 Inſpedion of all publick Books, Da- 
pers and Reco2ds relating to this Cozpozation and fo? taking 
Copies ef them, ſo that the pzcſent Rule be ſubwitted it was 
unnceeflery. The Court however was of another Opinion, ac- 
copingly granted the Motion. 


Anonymus. 


VIX Strange moved to ſuperſede a Certiorari granted to the 
Juſtices of Shrewsbury to remove a Rate made fo2 the Re- 
licf of the Booz in the Pariſh of St. Chad in tlat City. De 
oblerved, that there had been a {fo2mcr Certiorari granted in 
this Cale, and a Return made to it, and filed in Mich. Term 
laſt, to which there had been Exceptions taken, one of which 
was koz want or an Adiournment, and the Court made a Rule 
to ſhew Cauſe at that Time, why the Order of Juſtices made 
upon this Rate ſhould not be quaſhed. This Term, inſtead of 
ſhewing Cauſe upon this Rule, the other Side obtained a Rule 
to thiarge it ; and ſince have obtained a Rule fo2 a ſccond Cer- 
tiorari in ozdet to dub een the Ockeits of the Return made to the 
firſt. M. Strange oblerved, that no Rule was better eſfabltſh- 
ed, than that Amendment of ſuch Return ſhall not be made 
but in the lame Term in which the Return ig filed, And if 
this ſecond Certiorari ſhould be granted, that Rule concerning 
Amendments would be tntirely evaded. M2, Abney on the o- 
ther Side latd, he dtd agree the Rule concerning Amendments 
to Le as has been menttoned, but He obſerved on the other 
Hand, that no Rule was moze certain than that the Court will 


grant a {econd Ceruorari in 02der to affirm the Pꝛoceeding of. 


an inkertoz Ju tsdition, in Coſe the Werits of the Cauſe 1 
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1uſtify it. De ſatd they had an Affidavit. from the Clerk of the 
Peace, that the Adjournment was in Fa# made, though he omit- 
ted to ſet it foꝛth in the Return, And he could ſee no Reaſon 


why a ſecond Certiorari ſhould not be granted in Aﬀirmance of 


the Pꝛoceedings in a Seſſions, as well as in any other Court. 
And he remembered the Court had granted the like Motion in 
{inſtances of this So2t befoze. He fatd this was done in the 
Caſe of the Pariſh of Paulſwalden and Hihilton fn the Count 
of Hartford, Eaſt. 13 Geo. 1. and the ſame was done in oye Cale 
of The King and The Inhabitants of Hetton, the Term following. 
De ſaid he would not affirm that the two Certiorari's were grant- 
ed in another Term, but he was certain of this, that they 
were granted. The Thick Juſtice ſaid he did not think it mate- 
rial, whether they were granted in thoſe Inſtances in another 
Term oz not; 41 y the Court refuſed to diſcharge the 
preſent Rule, and ſoon after Pz. Hollins moved that the Re- 
— 8 _=— ſecond Certiorari might be filed, which was done 
ac 02 ny, | 


Burdus and Hoſier. 


had been the ſccond Aﬀton upon the Judgment, he ſhould 
have agreed the Dekendant would have been diſcharged upon 
Common Vall; but as it is only the firſt, he concetved that 
Special Batl was due. Foz this Purpoſe he mentioned the 
Caſe of Townſend and Maſon, 1724, where Judge Raymond re- 
fuſcd to diſcharge a Defendant at his Chambers upon Common 
Ball under the ſame Circumſtances. The Court was of the 
ſame Opinton; accozdingly the Rule was diſcharged. 


Wells and Kitchenham. 


369. 


R. Abney came now to ſhew Cauſe, and ſaid, that if this vide antes 


M R. Strange came now to offer his Reaſons why the Amend- Vide antes 


ment could not be; but belteved it was too late in the 
Evening to go into this Matter now. The Chief Juſtice ſald 
that he was not a Peer at the Time this Writ was ſued out, 
but Sir Philip York, Ant. and the TUrit by which he was 
made Chief 5 uſttce by that Mame, was inrolled in this 
Court. Foz which Reaſon he inclined to think that the Amend- 
ment of the pꝛeſent Teſte might be made by the Writ. Pow⸗ 
cver the Rule was inlarged. 


Chance againſt Dod and others. 


388. 


Thetford N Ejedment fo2 Lands, part Freehold and part Co what ſhall 

Aſſiſes. J pyhold, to prove an Admiſſion to theſe Lands, 99). be r to be 
Trocter, as Counlel fo2 the Plaintiff, pzoduced in Evidence a 8990 Ev | 
Paper Book of the Ads of the Court, in which the AdmiMions a;,jimon 10 
and Surtenders of the Copyhold Eſtates were entered. De « Copyhold 
ſaid that (uch a Book has Conſtantly been allowed in Evi Ettate 
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dence at the Ames fo2 the Counties of Norfolk and Suffolk to 
pzove Admiſſions and Surrenders of Copphold Eſtateg lying in 
theſe Counties. But 7 Baron Carter, that tried this Cauſe 
was of Dpinton, that this Bcok was no Evidence. The Noll 
be ſaſd ought to have been upon Parchment, and in Stritneſs 
ſhould have been in the Fo2m of Rolls made up in the Courts a- 
love; but it the 4 Admimon had been entered ina Parchment 
Book he ſhould have allowed it fo; Evidence. Pe ſaid he did agree 
that in a late Caſe the Chief Baron and two of the other Baroug 
were of Opinion, that ſuch Paper-Book was good Evidence: 
but at that Time he declared his Opinion to the contrary, 
and of this Opinton he (tf continued, Pz. Procter then pio: 
duced a Copy of this Admiſſion as Evidence of it, which the 
Judge allowed, and ſafd ff had often teen ſo. 7. Procter then 
went oh to pꝛiove that the Party made a Surrender of theſe 
Lands to the Ciſe of his Tull, and fo2 this Purpoſe p2oduced a 


Paper-Writing teſtifying ned Buzrender made unto the Lozy 


of the Mano? ſigned by htmfelf; and to pzove this Surrender 
taken the Plaintiff's Attozney (woze that it was ſigned by the 
I)and-Uirfting of the Lo2d himſelf, which the Judge allowed 
to be good Evidence, though N. Clark ſubmitted it, that the 
Lo2d of the Mano? ought to have been here to habe proved 
it. M2. Clark farther objeited, that this Surrender ought to 
have been pzeſented at the next Court; but this the Judge 
thought not to be neceſſary, as ft is in the Cuſtody of the 
Lom himſelk, and taken by bim afterwards at the ſame Aſſiſeg 
at Dory in the Caſe of Street and Roper, which was an Ejet- 
ment fo2 Copyhold Lands. MY}. Prime 1 that no Evidence 
could be given to pzove theſe Lands to be 212 but the 
Rolls themſelves ; but the Judge was of a different Opinton. 
A paper Book was then produced in Evidence of an AdmtCon, 
which was not allowed; but a Parchment Book of the Ad- 


miſſion the Judge did allow, 


Pitcher and Rinter. 


Thetford IN an Aﬀion foz a malicious Pzoſecution bzought 
Aſſiſes. 1 agalnſt the Defendant fo? indiftn a Batlif J 
bar taking away his Goods without a legal de 
the Plaintiff to juſtify his having Authozity, produced the i 
nutes of a Judgment in the Tourt-Baron, and likewiſe a CUar- 
rant fo; Execution made upon tt; but the Judge was of Opint- 
on, that the Judgment ought to have been dzawn up, and that 
the Minutes were not Evidence of it. .Accozdingly the Plain. 
tiff was nonſuited; though Serjeant VUrlyn ſtibmitted it, that 
2 Mod. 306. is contrary to the Judge's Opinton. 


4 | Archer 
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Archer and Franklin. 


Therford N Treſpaſs foz breaking the Plaintiff's Þouſe and How fir «n 
Aſſiſes. falſe Impziſonment, che Defendant lanes that a Oſfcer may 
Capias ad reſpondendum was ſued out againſt the Plaintiff, and jo, under 
a Warrant made out to the Defendant as Bailiff thereupon ; — 
he came to the Jlaintiff's Houſe and found the ODutwary 
Doo open, and upon that he entered, and came to an Inward 
Doo of a Chamber, wherein the Plaintiff was, which inward 
Doo was ſhut ; upon which he requeſted the Plaintiff to open 
the Dooz, but on his refuſing to do fo he one it open and 
arreſted the Plaintiff by Uirtue of the (ame Tlarrant. In E- 
vidence to fuppo2t this Plea the Defendant p2oduced this Wars 
rant ; but his Attozney owned —— it was a blank one, and 
be filled it up; but notwithſtanding this the Judge was of ©- 
—— that the Warrant was legal; and in the Caſe of an In⸗ 
ttment of Murder tried bekoze M2. Baron Lovel he obſer ved 
that Judge was of the ſame Optnton. The T'efendant then 
went on to p2ove the other art of his Juſtification, but be- 
cauſe he fatled in Poving the Requeſt the Judge direted a 
Clcrdi# to be fo2 the Plaintiff, 


Evererd and Cob. 


Bury Aſſiſes. IN Trover fo2 a Ship the Judge would not al- No far che 
low Evidence to be given of the Defendant's ta- Lord of « 
king the Cables, Rigging oz Tackle, as it was not ſpectaſſy Manor may 
let fozth in the Declaration, and fn ozder to juſtify the Taking lun z or | 
of the Ship the Defendant pzoved that ſhe was ftranded on ie Sig fer 
Hart of the Wanoz of Southwold ; Nobody was then on board 847g. 
er, upon which he then boarded himſelf, thereupon detained 
her as Bailiff to Sir Charles Bloyce who was intitled to all 
CUreck and Dalvage in the Panoy of Southwold as Lo2d of 
this Panoz. The Judge thought this a Patter of two great 
(ficulty to be determined at Niſi prius, accozdingly a Cerdiit 
was given fo2 the Plaintiff, ſubjef to his Lozvſhip's Optnton, 


Knipe and Payman. 


Bury Aſſizes. I N Treſpaſs againſt the Defendant, fo2 duving a When an Ae 
Diſtreſs of Cattle, and impounding them above io» is 
three Viles from the Place from which they were taken, the worfen 
Plaintiff declared upon a Statute made the 12th of November in of pu. & N. 
the firſt Pear of Philip and Mary. To this Declaration the Defen» relacing ro 
dant pleaded Not 1117 and on Evidence, Serjcant Urlyn ſub- Diſtreſſes, 
mitted it, that the Þlatntiff ought to pzove that the Statute was 1 
made on the Day mentioned in the Declaration; but the Judge , Decl. 
was of another Opinion, and ſaid, that if the Defendant ration in 
obzeted, that the Statute was miſrecited, it was incumbent ſuch Adion. 


upon 
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upon him to ſhew that it was ſo. The Serjeant then ſaid 
that he was ready to ſhew by the printed Aoſume of the Sta- 
tutes, that this Parliament was held on the 11th of November, 
and not on the 12th; upon which My. Clerk * a Copy of 
this At of Parliament from the Reco2ds of the Tower, wherein 
it appeared, that the Day mentioned in the Declaration was 
the right one; accozdingly a ULerdit was given fo2 the Platn- 


ilk. 


The King againſt Blumſield and others. 


oor ay ö an Indicment koz a Battery, M2. Procter ſub- 
eee mitted it, that one of the Defendants ſhould be 
"lun A good CUitneſs fo? the other, in as much as no Evidence 
ment,howfar WaS given againſt him; but the _—_ was of another 1755 
one of the Hon, ag the Ozand Jury has found the Bill againſt this De. 
1 fendant, as well as the other; accozdingly the Judge was of 
Koo or Opinton that the Indtäment was ſuffictently pzoved; upon which 
norwith- Mz. Lloyd laid that he believed Circumſtances of Aggravatton 
ending no would not be ſo p2oper to be ginen in Evidence here, as to 
Evidence is he [atd befoze the Court above by Affidavits, when they arc 
2 ſetting the Fine. But the Judge ſaid theſe Circumſtances would 
pay be p2opcr to come from his Repozt ; accozdingly theſe Circum⸗-⸗ 


ſtances were centred into. 


The King againſt Malet and others. 


How far« Bury Aſſizes. O five Inkozmations in 12 Nature of a Quo 
+ 2 — Warranto, agatnſt ſeveral Ocfendants, fo2 erer- 
"cient Ctſing the Offices of Capital Burgeſſes in the Bozough of Or- 
inhabitant, ford, there were four Iſſues joined in cach of them; Firſkf, that 
or not, in the Cefendants were not Jnhabttants at the Time they were 
order to be choſen, which the Charter requires they ſhould be. Secondly, 
ben choſen that Robert Duff who p2eſided at their Eleckton, was not Papoz. 

Thirdly, that the Oefendants were not duly elecked. And laſt- 


« Member of | 
=" — 10 that they did not take the ODaths P20per on ſuch Occaſion. 
n 


Evidence on the firſt Tſſue, the Counſel fo2 Malet, one of 
the Defendants p2oved that he was bon in the Town, that 
he ſerved an Appzenticeſhip with his Father, and lived a Jour- 
nyman with him ever ſince. On the other Stde we ſubmitted 
it, that this was not ſufficient to make the Ockendant an Jn- 
habttant. To make him ſo, he ought to have been a Douſe- 
keeper; and fo2 this Purpoſe J cited 2 Inſt. 503. The Judge 
{tkewiſe declared his Opinton, that to make the Dekendants In- 
habitants within the Intent of the Charter, they not only ought 
to have been Þouſe-keepers, but even to have payed Scot and 
Lot to the JÞoo2; accoꝛdingly the Judge direfted the Jury to 
find a Clerdiit agatnſt thzee of the Oetendants, fo2 their not 
being able to pzove ſuch an Inhabitancy. Jn two other of the 
'Tnfozmattons the Defendants Counſel were able to p2ove ſuch 
an Jnhabttancy; upon which they went on to = their ſecond 
Iſſue, that Robert Duffin was Mayo? at the Time he prefived, 

an 


4 


tion. 
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and ſubmitted it, that the 14 him to be ſo de facto, 
would be ſuffictent; but the Judge was of a different Opinion; 
and ſaid that they muſt p2zove him in all Reſpefts to be Mayo? 
de jure; and fo2 this Purpoſe direcked them to ſhew that he had 
taken the Daths to the Government duly, accoꝛding to the Sta⸗ 
tute; but when the Defendants Counſel p2oceeded in the 
Pꝛook of that, it appeared that the Seſſſons held foz the Bozough 
wherein he took theſe Daths, were not held at the Time limit- 
ed by the Charter; accozdingly a Gerdick went fo2 the Ring on 
theſe two Inkozmattons, as well as the others. 


Vor. II. cM Term. 
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7 Geo, II. 1734. 

—4.— Anony mus. 
ſhall be | 3 
— R. Strange moved fo2 an Jnfozmation againſt the 
K* Tuſtices of the Town of Shrewsbury, fo; making an 
— for uncqual Rate fo? parttal and corrupt Illrpoſes, 
making, an | and the Court made a Rule to ſhew Cauſe, Vide 
RE ron 


The King and The Juſtices of the Peace of the County of 
Surry. | 


How far a R. Strange came to ſhew Cauſe, why a Rule ſhould not 
Mandamus be made abſolute ko; granting a Mandamus to the Ju— 
will lie to ftfces of the County of Surry requiring them to dirc# the 
— Ee. Clerk of the Peace to aſſign over the Effecks of Anne Robinſon 
in Atwhich to Richard Mctcalf, th Pürſuance of the Statute of & Geo. 2. 
« Statute di- 22. De (al, he ſhould not diſpute but this Court may grant 
a Mandamus to an tnfert02 Jurtodiſtion to put in Erccution the 

Powers they are intruſted with; and therefo2e if the p2eſent 
Fate "ow been p2ayed fo; a Mandamus fo the Juſtices, reqturing 

them to oꝛder the Clerk of the Peace to make an Aﬀgnment 

of the Effcits of Anne Robinſon to one of her Credito2s gene- 

rally tn Purſuance of the Ac, he ſhould not have oppoſed its be- 

ing made abſolute; but a ſpectal Mandamus, as thts ts, to make 

an Alignment to one particular Creditoz by Name, he be- 

lieved was never granted, Mz. Wynn argued on the other 

Side, and ſaid that the Court has granted Mandamuſſes to re- 

ceive the Appeal of a particular Perſon, and tn the late Caſe 

ok Lord Suffolk they did grant a Mandamus fo2 Letters 
of Admintſtratton to be made out to him by Name, and fo 
the line Purpoſe he menttoned Ven. 184. he obſerved likewiſe in 

x 6 pzeſent Cale, that the Aſſignment could not p2operly be 

jade to any one but Richard Metcalf, f02 Anne Robinſon had but 


ve Creditozs beſides Metcalf, four of them are Piiſoners bg 
I 


res, 


* * 


ww JT 
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ticular Manner. And as to the Caſe of 


well as herſelf, Sir William Jolliff is the fifth, and he has had the 
Ioſſeſſion of her Effecks foz a long Timeztogether, even bekoze 
jer Impziſonment, ſo that he was not a p2oper Perſon to have 
the Aſſignment made to him neither. De ſaid he had the AM- 
davits of ſeveral Perſons, that Richard Mercalf wag a Crc- 
ditoz, and the other Side had not one Affidavit to the contra- 
y though he owned they did not allow him to be fo. The 
Chief Juftice laid, that he thought their not Owning it was 
of it (elf ſufficient to pzevent a Mandamus Fong in this par- 
02d Suffolk, he re- 

membered the Reaſon why that Mandamus was granted fo, it 
was becauſe it was owned on both Sides, that he was 15 
pzoper Perſon to whom it 1 to be granted; accozdingly the 
ourt refuſed making the Rule abſolute in this Manner, but 
amended it and made it to be, that a Mandamus ſhould go 
to the Juſtices, requiring them to oder the Clerk of the 
Peace to make an Alignment of the Effeas of Anne Ro- 


binſon to one of her Creditozs generally in Purſuance ok the 
Statute. 


Hancock and Duboys. 


1 E Defendant was ſerved with a Copy of a Proceſs by the When a per- 
Name of Duboys. And the Plaintiff filed an Appearance fo" is [erved 
kor him by that Name in Purſhance of the late Ack, and ſince . ge 
that ſigned Indgment againſt him fop want of a Plea, where- b, « wrong 
as his Name was Davoys and not Duboys. Gpon which Pz. Name, how 
Draper moved that the Judgment might be ſet aſide ; but the for no Ad- 
Court was of another Opinton. They ſaid befo2e this Aft it n ol 
was certain, that if a Defendant's Name had been miſtaken ;“ bur by 
in the P2oceſs, which he was ſerved with, no Advantage could piea of Mic. 
have been taken of it, but by a Plea of Miſnomer. They nomer. 
thought this was the lame Thing under this Statute ; ac- 
cozdingly refuſed the Motion. 


Anonymus, 


MISDCT was made fo2 a Certiorari to remove up an Af: nos far an 
(cfment of a Poo2s Rate made o2zignfnally at the Sek- Agenment 
ions. The Countel ſald that he concetved that this was of DEI 
not line the Caſe of Utoneter, Vide antea 198. fo2 there the wee bo 
Aſſefſment was made by two Juſffces, and if the Certiorari — eee 
had been granted the Appeal of the Parties would have been 
taken away, accozdingip a Rule was made to ſhew Cauſe. 

Vide poſtea. 


The 


i 
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The King and Gibſon. 
When be. AN Motion to ſet aſide a Uerdift in an Indickment of Foꝛgerp. 
2 Mi. Strange objected that the Defendant ought to be p2eſent 


conv" tn Court; he faid he did agree fn the Caſe of a ſpectal Uerdi# 
ment, how this is not neceſſary; becauſe there the Defendant is not found 
for be ſhell qtity; and of that Opinton the Court was tn the Caſe of The 
not beallow- King and Hays, Vol. 1. 166. but in the Caſe of a Motion to ſet aſide 
_— * Gerdi, he muſt be pzeſent equally as in Motions in Arreſt 
Motion re. Of Judgment; becauſe a Jury bath found him guilty of the 
lating © the Fact. . Marſh an the other Side ſubmitted it, that this 
Proceedivgs, Caſe Was Diſtingtiuſhable from that of Arreſt of Jud ment; 
wick he 1» hit (atd he would look inta the Caſes, and move this Matter 
prevent. again. The next Day the Chief Juſtice ſaid that he had him- 
ſelf found two oz thzee Cales upon this Head, where the 
Court had been of Optnion, upon Debate, that the Defendant 
muſt be pꝛelent in theſe Mottons, as well as in thoſe in Arreſt 
of Judgment; ko this Purpoſe he mentioned the Caſe of The 
King agatnſt Lunt and Woamwelh, Mich. ) Will. and that of The 
Queen and Rickbath, Paſch. 12 Ann. both in Point; and the Court 


was of the ſame Opinton. Vide poſtea. 


Burtlet and Smith. 
R. Abney came to ſhew Cauſe, why an Attachment ſhould 


When feve- 
al Arbitra- not go againſt the Defendant, kfoz not perfozming an 9- 
— — ward made the 22d of January laſt. There were two Objec 


—— tions that he made to it; the firſt was, that one of the Arbt- 
— tratozs had no Motice given him of the . when this 
by beef Award was made, The ſecond, that the Arbitratozs had 
them with- made their Award befoze upon the roth. As to the firſt, he did 

out giving agree that the Reference was made to thzee of the Arbitra⸗ 
Notice tothe tig, 02 two Of them, but in all ſuch Caſes every one of the 
yell Arvitratozs muſt dave Motice of the Meeting, which in this 
Caſe one of them had not. As to the ſecond, he did agree that 
the Award was not ſcaled noz Stamped till the 22d, but was 
ſigned on the 19th, which makes it a compleat Award; and on 
the 22d, Alterations were made in it. The Counſel on the 
other Side ſald, that the Arbitratozs had Notice on the rgth, and 
then one of them declared he would not meet any moze; foz 
which Reaſon they concefved that no farther Notice was requt- 
ute. They obſerved farther, that though there was a Paper⸗ 
writing ügned on the 19th, pet that was never delivered by the 
Arbitrato2s till after the 22d ; and therefoze till then theycould not 
be ſaid to have executed their Authozity. The Court were of 
Dpinton that both 2 Exceptions were ankwered; accozdingly 

the Rule was made abſolute. 


1 Baycroft 


— 
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Baycroft aud Liſter. 


Tr Defendant had been arreſted in the MarſhalſeaTourt with ere Cer- 
| a CUrit fo2 8 1. and had been held to Bail fog that Sum; but den, Corpus 
the Plaint was entred only fo? 4 . and on Certiorari, the Officer has ifved in 
returned that the Cauſe of Aﬀſon was foz no moze; upon order to re- 

which on Pz. Agar's Wotton the Court made a Rule, that the move Up the 
Præcipe and Ball- Bond ſhould be p2oduced 17 * Plaintiff's of an inf. 
Attozney ſhould ahſwer the 7 ok the avit, and that rior Court, 

all P2occedings in the mean Time ſhould ffap, Vide poſtea. how far the 


ſuperior 


Court vill reftify the Proceedings below. 


Harris qui tam and Reney. 


1 Debt upon the Statute of 15 Car. 2. 8. there was no A. How for that 


davit made, that the Cauſe of Aﬀton accrued within a Pear — I 
bekoze the — 2 the Dutt, ＋ I Wright ſub» Jac. f. e. 4. 
mitted it ought to have been by the Statute of 21 Jac. 1. 4. which direct, 
and therefoze he moved that the Pꝛoceedings might be ſtayed. —— Par- 


De ſaid, in the Cafe of Hotel qu tam and Beek, thts Paint was J. , cormin 


not fully eramined into; but went off by Conſent; and there- 8% an A8. 
foze he payed a Rule to ſhew Cauſe, which the Court atcozb. davie thar his 
ingly made. Vide poſtes. Cauſe of Ac- 


| tion aroſe 
within « Year before the Commencing of the Suit, ſhall extend, or not, to Actions brought upon 
ſubſequent penal Statutes. 


The Pariſh of Thatcham axd The Pariſh of Bucklebury. 
The Con- 


AX Duwer of Seſſions removed up by Certiorari beſn holy frution up- 
confirmed by this Court, 1. Emmet moved fo; 1 
on the Statute of 5 Geo. 2. which the Court upon tome Com of, Ceo 2. 
— gave, though at firſt Chief Juffice ſomething which gives 


Coſts inCaſes 
N of Orders 
4 made upon 


The King and Helſop. me 


R. Filmer took thee Exceptions to an Dzder of Baſtardy ; n % . 
Firs, that one of the Juſtices did not appear to be of the Orr of g.. 

uoruw. ccaudly, that it was only (at in the Recital that ſtardy ſhall 
the Child was bozn in the Pariſh, and not in the Adjudication; ** op to bo 
to ſuppo2t which Exception he cited the Caſe of The King and Eder 
Godfrey, Trin. 12 Geo. 1. Thirdly, that the Juſtices have o2dered 1 Form 
the Detendant to give Security to the Pariſh ; accozdingly a of ir. 

ule was made to ſhew Cauſe, Vide poſtea. 


Vor. II. 3 N Anonymus. 
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Anonymus. 


How farin IN Trover, the Defendant had pleaded that he made no Con- 
T.over the J yerſion of the Goods of the 'Platntiff; and this Cauſe having 
can pled COM? ON to be tried befoze the Chief Juftice, he was of Optuton 
bur 1wo Sort that the Defendant had admitted a P2operty in the Plaintiff, 
of Pleas in and thereupon there was no Defence; upon which M). Strange 
__— now moved faz a new Trial, and that the Dekendant might have 
. Liberty to plead de novo, by Reaſon that this was a meer Mf- 
FRelcate, ſake in the Pleading. The Chief Ju Ice (aid it has been often 
held that there are but two Pleas in Trover, Not guilty, 
and a Releaſe; and therefoze the pzeſent Manner of pleading 
was owng to a Miſtake — ly a Rule was made to 
ſhew Cauſe, why a new Trial ould not be granted; but the 
burt ſald the other Part of the Motion, with Regard to 

pleading de novo, muſt be made afterwards. 


Rennick and Jones. 
How far « Chanc. FOHN Rennick, the Plaintiff's Brother, had an Eſtate 


- Deedſhall bo left him of 25 |. per Annum, when he was very young 


direuedenly and went to School with the Defendant who taught him Writing 
Security for AND Latin, and — 7 him with all Neceſſartes. Akterwards 
the Money the Defendant put him out an Appzentice, which coſt him 40 l. 
7 but never received any Yong fo2 his Trouble; ſoon after the 
bovs kde Time that he came of Age he fell 111 of a Conſumption, and 
* returned to the Defendant's Þouſe as a Uiſitoz, Chile he was 
there, the Account was made up between the Defendant and 

him, and a Ballance of 160 |. found due to the Defendant, fo2 

which a Bond was given, and ny a Oay 02 two after he was 

erſuaded to make a Deed to the Oefendant, by which he gave 

im all his Eſtate in Fee-ſimple; this Deed was ſaid to be 

made in Conſideration of 200 l. and oy divers other good Con- 
ſiderations, whereas the Debt of 160]. was the only valuable 
Conſideration. Upon this a Bill was bzought to ſet this 

Deed aſide. This Cauſe was heard befoze the Maſter vf the 

Rolls, and he decreed accozdingly, And now upon an Ap⸗ 
cal the Chancelloz was of the ſame Opinton, and this 
02 two Reaſons; Firſt, becauſe the Recital of the Conſt- 
deration was falſe in itfelf. Second! » Becauſe he had re- 
ſerved no Eſtate to himſelf during his Life; and therefoze 
o2dercd that the Deed ſhould ſtand foz a Security only of 


the 160 l. 


I Anonymus. 
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Anonymus. 


M2720 N was made to ſet aſide a Trial had at Huntington How far it ls 
Aſſiſes, fo2 that the Defendant lived above fozty Miles **4ifice, or 
from the J#ſace where the Trial was, and vet that there was not o ne 
fourteen Days Notice given. The Chief Juſtice ſaid that ſuch be fourteen 

Notice of Trial is only requiſite to be given where the Cauſe Days for No- 
is tried in London o2 Middleſex, and the Defendant lives at tice of Trial. 
ny — Diſtance from that Place; acco2dingly the Wotton 

o 


Blagtave and Hupkins, 


I: the Declaration delivered, there wanted Pledges, fo2 which How far the 
Cauſe the Defendant demurred; and the Plaintiff demanded Covrr will 
Oyer of the Bill, on which Pledges were entered, and then 76 thor. 
oined in Demurrer. Motion was now made, that the Paper gd be 
ook might be made agreeable to the Declaration delivered ; made agree- 


and the Wotton was granted. able to the 
Declaration 
delivered. 
Anonymus. 


I a Suit by Vill bought againſt the Dekendant as Attoznep, How far the 
he pleaded that he was one of the Clerkg of M2. Ventris, and Court vill 
did not traverſe that he was an Attozney; but verified his Plea "9 © af 
by Affidabit. Motion was now made to ſet this Plea aſide; dement 
Firſt, becauſe being Clerk to M2. Ventris, and Atto2nep of the 
Court is the ſame Thing. Secondly, becauſe he did not 
conclude his Plea with a Traverſe. To the firſt of theſe 
Matters, the Chief Juſtice ſald that a Perſon might be Clerk 
to Mz. Ventris, and not Attoznep of the Court; to the ſecond he 
_ that might be a Cauſe fo2 demurring to the Plea, but not 


ko; letting it aſide ; accozdingly the Motion was refuſed, 


Price and Ginkins. 


M Strange moved that an Ander ⸗Sheriff might anſwer the How far the 
Matters of an Afﬀidavit fo2 granting a Replevin upon a Court will 


Diſtreſs after the five 7 were erpired appointed by the Stat. vor direct 
l 


of Ann. 8. 14. fo; taking inſufficient Sureties on the Replevin, and —— 
likewiſe fo2 (ſuffering the Plaintiffs Attozney to ſit as Judge In it. ——— 
Gut the Court thought neither of theſe Cauſes ſumctent to the Matter 
grant the Motion. To the firſt they ſafd, a Replevin may be of an Aſfda- 
granted at any Time befoze Sale. To the ſecond, that the vic, nerwlch- 
taking Sureties was only toz the Under-Sheriff's own Indem. Copilot 
nity. To the third, that he ought not to anſwer criminally foz made age inf 
the Platntift's Attozney ating againſt his Duty, Dowever the hin, relating 
Court made a Rule upon the Plaintiff's Attoznep, that be ſhould t2« Reple- 


al t ers of the Anda vit. 
wer the Matters of the 3 
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, Williams au Brown. 


Vide antes HIS Matter coming on again in the Paper, the Sub- 
| T ſtance of the Caſe appeared to be in the Manuer kahlen A 
Thomas Spead having two 1 by different Centers, Me- 
hethobel and Martha, deviſed a Molety of bis Lands to certain 
Truftees and their Heirs, in Truft fo2 Meherhobel fo; Life, and 
after her Deceaſe To the Uſe of all and every Child and Children 
both Male and Female born and to be born of the my of the ſaid Me- 
hethybel, equally to be divided between them, and to the Heirs of their 
reſpective Bodies lawfully to be begotten, and for want of ſuch Heirs 
then to the Uſe of the Children of Martha. The other Motety of 
his Lands he deviſed to the ſame Truffees, in Truſt fo2 the 
raiſing a Term koz the Benefit of Martha fo; Life, fo2 her ſole 
and ſeparate Ciſe, until her Pugband Thomas Golney ſhould ſet- 
tle 1001. per Ann. fo} —— |. he received as Foztune with 
her, on her fo2 Life, the Remainder to the Chlldzen of their 
two Podlies begatten, with WMozds of croſs Remainders, o 
ſuch as were to the like Effet. And in cafe ſuch Settlemen 
ſhould be ſo made, then he limited the Truſt of this Term to 
be to Thomas Golney fo; Life, the Rematnder to Martha fo; Life, 
= Remainder of the Term to attend the Jnheritance ; and 
then he deviſed the Inheritance of this you to the Chil⸗ 
D2en of Martha, — in the lame Manner as he had deviſed 
the other Potetp to the Childzen of Mehetbobel; and in De⸗ 
fault of ſuch - e of the Body of Martha, then he dewiled 
the ſame to the Childzen of Mehethobel ; the emainder 
| ok both Motettes to his own right Heirs. After the Deat 
4 of the Tettatoz, Mehethobel had two Daughters, one of whic 
1 | married Spead ; the other that married Smith. Martha had (even. 
|| Chtldzen, thzee of which died, and Thorp married one of the 
|| ſurviving Daughters. Mehethobel died, one of her Davgheers 
1 that married Spe ad died, aud upon her Death Thorp entered inte 
. a Quarter-Part of the Lands — — to that Spead, who was 
= the Daughter of Mchetbobel. Upon smith bz0Ught an Eje#- 
| ment againſt him 1 that he was intitled to it in the 
| i Right of his Wie b ap of crols Remainder. Serjeant 
| Birch argued on the Part of the Plaintiff, and fo2 Authozity 
| | cited 4 Leon. - Ven. 224. but moze particularly relted upon 
the Caſe in 2 Cro. 655. Serjeant Wrigdt argued on the other 
| Side, and foz Authozity cited Bro Tir. Deviſe 38. Dyer 303. 
| | and Sir Thomas Jones ＋ The Chief Juſtice ſyid, chat he din 
1 own the Authozities Boos were petty firong, that 
theſe croſs Remainders ſhould not de avmactted, unleſs rhe 
e d d e Eee wes de 
an e | particular 
Circumſtance in the pzeſent Devcſe, dat only the common 
£W03Ds and for want of ſuch Liſve, a croſs Remainder could not 
be allowed of. But in the pzeſent Caſe he thought it a Cir» 
ſtance by no MPeans ta be diſregarded, that the Tefato!'s 
gers were by two Clenters, and thereloge he could not 
| ſuppoſed to intend, that ons of the Uentcrs aul de any ways 
I * : He- 


e. 


- 
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benefited by the Eſtate given to the other till all the Childzen 
ariſing from that Genter were dead. To this Purpoſe he ob- 
ſerved the CUo2dg of the Call were To all and every the Child 
and Children. Ve obſerved likewiſe that the Fact was that Meche. 
thobel had but two Childzen, therefoze though koz Argument 


ſake it might be admitted to be a Doubt, if there were moze 


Childzen, yet as there happens not to have been moze, the 
Caſe ſeems much the ſtronger. And under this Circumftance 
it ſeems to agree with what is admitted by the Judges in 2 Cro. 
befo2e cited. He obſerved likewiſe, that tn that Cate there were 
thee diſfin Houſes ſeparately deviſed to thee dictinc Edil. 
dzen; Difficulttes therefoze there might well ariſe, if the Chil- 
dien ſhould take by Way of croſs Rematnder in what Manner 
they ſhould take. Here there can be no Difficulties of that So2t; 
fo? if croſs Remainders ſhould be allowed, undoubtedly the 
Childzen will take the croſs Remainders as they took the firſt 


\ Intereſt. He ſaid likewiſe i the Judges could take Notice 


how the Truſt would be conſtrued in this Caſe in a Court 
of Cquity that would much confirm thts Optnton : koz there 
undoubtedly there are to be croſs Remainderg. But of that 
likewiſe he owned he a good deal Dotbted ; and koz this 
Purpoſe mentioned the Caſe of Papilion and Boyce, lately in 
the Court of Chancery. There Lands were deviſed to one 
fo2 Life, Remainder to Truſtees to pꝛeſerve contingent Re- 
maäinders, Kemiinder to the Heirs of his Body lawfully 
begotten. And likewiſe by the ſame Gill a Sum of Money 
was deviſed to be lald out in the Purchaſe of Land to be 
ſettled to the ſame Ales. Jn a Vill bzought to have this 
Land and Money ſettled in ſtriſt Settlement, and that the 


Deviſee ſhould be only Tenant fo2 Life, with Remainder to 


his firſt and other Sons in Tail-Wale, the Baſter of the Rolls 
was of Dpinton that the Lands ſhould be decreed ſo, as well 
as the Money ſhould, Upon a Rehearing the late Chancello2 
was of the ſame Optnton as to the Money, but not as to the 
Land; and the Chief Juſtice inclined to be of the ſame Opt- 
nion with the Chancelloz. However he ſaid, upon the Whole, 
his Welk, Thoughts were, that the croſs Remainder ought to 

e admitted in the pzeſent Caſe ; but fo2 the Difficulty the 
Matter ſtood over, Vide poſtea. 


The King againſt Tyrer and others. 


How far the 


not give 


T Defendants þad vemurred to an Jnfozmation in the Cort vill 


Nature of a Quo Warranto, and now Py Strange MOVED x cave that 


that they might withdzaw tt, being willing t 


at the Pzoſecu- che Party 


to ſhould ſign his Judgment. But the Court (aſd this could may wich- 
not be done without Conſent ; accozdingly refuſed the Motion. 3 n. 


Demurrer. 


Vor. II. 50 The 
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The King and Gibſon. 


Vide antes 81 NCE this Matter came on befoze, the Defendant han 
been committed by the Court, and now upon its coming cn 
again it was not 1 7 neceſſary that he ſhould be bzought up 
by the Marſhal, fo2 his being in Cuſtody was ſald to be ſuffict- 
eat ; though this is otherwiſe in Capital Dffences, ſoz there the 
Paifoncr muſt always be at the Bar. Now Motion was 
made foz a new Trial upon the following Exception. The 
Tnditment charged the Defendant with ging a Note, pur- 
pozting to be a Note under the Hand of Lady Margaret Me- 
cartney, whereby ſhe acknowledged herſelk to be indebted to the 
Wekendant fo2 divers Sums of Money, which ſhe had dozrow- 
cd and recctved of him, koz other Sums which he had pald cn 
her Account, and likewiſe foz Money paid by him fo2 Goods 
to her Uſe, which Sums amounted in the CUhole to 22: 1. 125. 
and then the Jndi#ment ſet fozth the Note in bec verba. But 
the Defendant's Counſel inſiſted that the Purpozt of the Note 
was not duly ſct fozth; fo; by the Purpozt of it the Goods 
that are mentioned are ſald to have been bought of others b 
the Defendant fo2 the Uſe of the Lady ; but in the Note itſe 
hex are ſatd to be deltvered op the Defendant to the Lady, and 
that might eſther be by the Defcndant's Selling of thoſe Goods 
o! by I1s Vuping them 8 her. But the Court declared their 
Opinton to be, that this Uartance was not made out; becauſe 
it does not appear by the Note but the Goods delivered might 
be bought fo2 her by the Defendant. But even ſuppoſing it to 
be a Uartance, the Chief Juſtice, Judge Page and Judge Probyn, 
ſeverally declared their Opintons, that it would ſignify nothing; 
foz as the Note tg (et fozth in hæc verba the declaring the Pur- 
ozt of it is only to be conſidered the Senſe which the Gzand 
Fury had of it; accozdingiy foz theſe Reaſous the Mottan was 


refuſed. 


Bridgman and Skinner. 


When a De- At the or N an Aton of Aſſault and Battery, the Deken— 
fendant at Guild-Hal). 1 dant pleaded De fon Aſſault; and now upon Evt- 
Tepee dence the Fa appeared to he, that upon ſome few CWo2ds 
ck him ar iling between the Plaintiff and Defendant about a Fozk 
men, how Whtch the Plaintiff had in his Hand, the Defendant endeavoured 
far he ſhall tO take it from him, upon which the Platntiff gave him a 
— do al- flight Blow oz two; and upon that the Dekondant ſtruck the 
„en Lei. tf fo violent a low over the Epe, that the Cure of it 
= coſt the Rong two Gutneas. Upon this Evidence the Chief 
violent Bat- Juſtice declared to - 4 Jury, that the Defendant's Endeavour- 
rery by way ing to take - Fozk from the Plaintiff, was an Aſſault; and 
_ — 78570 fo2 that Reaſon they ought to find a Gerdi foz the 
chat Pls. Plaintiff ; but even ſuppoſing this Circumſtance had been out 

of the Caſe ; yet ill he ſatd, the Plaintiff's giving the Defen- 


dent a flight Blow could not juſtify the Defendant's * 
4+ 4 ; 5 
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it in ſo violent Manner. Thercupon on both Accounts he 
thought the Jury ought to find a Gerdick fo2 the Jlaintiff, | 
which they beraubt; did; however they gave him but 12. | 


Damages; becauſe they thought him to blan 
Defendant, * ie as well as the 


Bycroft and Lyſter, 


R. Benny Coming now to ſhew Cauſe, it appeared, that 
M the Intention of the Parties was, f at the Dutt below oa As 
ſhould be but fo? 51. And that the CUrit's being fo2 81. was 
owing to a Miſtake of the Dfficer ; accozdingly the Return of 
the Statute of Jac. 1. was allowed; but becauſe the bzinging 
this Habeas Corpus was in ſome Meaſure ewing to the Plain⸗ 
tiſt's Attozney, he was obliged to pay the Coſts of it; and up- 
on tlole Terms the Rnle was dilcharged. 


Day and Seirl. 


N Rule to ſhew Cauſe why a Pꝛohibition Could not go How far « 
10 the Admiralty Court, Mz. Marſh ſaid, that the Sug- Prodibiclen 

geſtions upon which the Rule was obtained were of two 3222 
So2ts; Firſt, that this was a ſpecial Agreement between the aamiralty 
Mariners and Maſter of a Ship containing ſpecial Covenants ; Court, in « 
Ucondly, that this Agreement was in CUriting under Þand and soir relating 
Seal. Jn Anſwer to the firſt of theſe Matters he ſaid, that — 
theſe Covenants were only of the ſame Impozt with the Sta- 
tyte of 2 Geo. 2. 36. ſo the Patty has covenanted that he will 
not do that, which that Statute ſays he ſhall not do. Jn An- 
ſwer to the ſecond, he ſaid, the ſame Statute requires that the 
Contra# between the Yarincrs and Maſters ſhall be in TUrt- 
* therekoze ſuch a Circumſfance as there being a Seal to 
it, he hoped would make no Difference. Beſides he ſaid, that 
even befoze this Ack, Contrats being under Hand and Deal, 
he conceived, was no Cauſe of a Pꝛohlbition. The Caſe in Salk. 
31. is the only one on that Side of the Queſtion, and in 
3 Lev. 60. there are two Caſes to the contrary. M2. Draper ar- 
gued on the other Side, and ſaid that he did agree, that ſome 
of the Covenants were in Purſuance of the new Statute ; but 
others of them are againſt it; particularly he ſald that the 
Mariners have Covenanted, that 905 will not deſert their Pa⸗ 
ſter's Scrvice to go into that of the King's, which the new 
Statute gives them a Power of doing. And as to the Caſes 
cited out of Levintz, they appear to [have related to Charter- 

Iartics, which are Contraits between the Maſter and the 

wners, and therckoze not applfcable to the pꝛelent Caſe, The 
Court was of the ſame Opinton in both Points; accozdingly 
the Rule was made abſolute. 
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The King and Betſworth. 


How far « Mandamus having been granted to the Defendant, requiring 
—_— him to make out Letters of Adminſtration, Mz. Taylor 


* the Keele. moved, that it might be ſuperſeded upon an Afﬀidavit that 
ſiaſtical there was a Suit now depending concerning the Pꝛobate of 
Court, in or- the CUlill, Ie (aſd he hoped the Court would not expeck a 
der tore- Return of os Matter; and fo2 this Purpoſe he cited 5 Mod. 
quire rhe. 374. The Chief Juice ſaid that it appeared by the Affinavir, 
tr, of Ad. that the ©utt was commenced ſince the granting the Mandamus, 
miniſtration. And therefoze it could hardly be a Reaſon foz ſuperſeding it; 
however, a Rule was made to ſhew Cauſe. A few Days after, 
this Matter came on again, and then Pz. Strange conſented that 
the CUrit ſhould be made abſolute. | 


J 


Harris qui tam and Rene. 


vide anten R. Kettleby tame now to ſhew Cauſe, and relted upon the 
413. Cales in Salk. 372, 373. as Authoaities foz him in Point. 
Serjeant Wright argued on the other Side, and ſaid that he 
conceived the Keaton of the Caſe was platnly with him; and 
as to the Authozittes cited out of Salk. he ſald the firſt of them 
was likewiſe repozted tn Carth. 495. and there no ſuch Reſolution 
was mentioned; and with Regard to the ſccond Caſe he ſaid 
the Repozter himſelf ſtates tt, that Lozd Chief Juſtice Holt 

ag of a different Opinion. The Chtef Juſtice ſaid that the 

rſt Seftton of the Statute of 12 18 N confined to Of- 
fences then in Being; and the third Sefton, which the pꝛeſent 
Caſe depends upon, only relates to the lame Dffences; fo? 
which Reaſon he thought that in Reaſon the p2eſent Caſe was 
out of that Statute; and the Caſe in Salk. ſeemed to him to be 
Authozitirs in Point. Judge Page ſatd that he was of Counſel 
in the firſt of rhole Caſes repozted in Salk. and ye remembzed 
Lozd Chief Juſtice Holt delivered the Opinton of the Judges, 
as 1s there mentioned; and Judge Lee ſald that he had a Manu- 
Uu Note taken at that Time, whic d confirms the 
Cale as ſtated in Salk. Accozdingly the Rule diſcharged. 


The Pariſh of Hever and The Pariſh of Sundridge. 


How far « IN an Ozder of Seſſions, confirming an Dzder of two Ju- 
Perſon ſhall 1 ſtices, the Fat was ſpectally ſtated in the Männer following ; 
gain a Settle- Thomas Gates, the Father of the Perſon removed, had ſome 
wont by be- Pearg ago a Leaſe of a Tenement fo2 ninety-nine Years made 


+ beat ph dim, at the Rent of 5 per Annum, which was ſtated to be 


Leaſehols the full Calue of it 1 an Thing that appeared to the con- 
Eſtate, tfrary. Gates made his Will and deviſed this Tenement to his 
Son, upon Condition that he patd to his Mother 20 l. if ſhe 
bad Dccaſton fo2 it; his Mother died ſoon after, ſo the Boney 

c 


was never paid her. Upon this State of the Cale, the Juſtices 
4 | adjudged 
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adjudged that there was no Settlement in the Son by this 
Term. Pz. Strange moved thar this Order mioht be qugſhed. 
De (aid in the Cale of Worſly and Gaundborough, Trin. 4 Geo. 1. 
it was held that ſuch a Term weu!d gain a Settlement, as 
a Copphold Eſtate. Accozdinglo a Rule was made to ſhew 
Cauſe; but afterwards the Ceurt conceiving ſome Doubt in 
this Batter, the Rule was enlarged. Vide poſtea. 


The King and Helſop. 


R. Strange Came now to ſhew Cauſe; and as to the firſt Ex Vide anten 

ception he lald, that this was an Appeal to the Juſtices 
of the Bozough of Richmond, from an Ozder made by two Ttt- 
ſtices living in a Pariſh within that Bozough; and in ſuch Caſe 
he ſubmitted it, it was neceſſary that the Juſftces making the 
@2ner ſhould appear to be of the Quorum; and fo2 this Pur⸗ 
poſe he relted upon the Wo2ds of the Statute of Car. 1. 4. (15.) 
which give the Juſtices of particular Diſtricks the ſame j ower 
as Juſtices of the County at large, without requiring them to 
be of the Quorum. To the ſecond of rhe Exceptions he did a⸗ 
gree, that if there was no Adjudication that the Child was bozn 
in the Bozough of Richmond, the Ozder would have been bad; 
but he lubmitted it there was one. Foz the Oder ſets forth, 
Whereas Mary Dodſcworth was delivered of a Female Baſtard Child in 
the Borough of Richmond, which is now living and likely to become 
chargeable. So that this was not a Recital of a Complaint 
that the Child was bo2n there, but of the Fai that ſhe actually 
was ſo; and therekoze amounted to an Adjudication. To the 
{aſt he did agree, that the Juſtices had no Power to require 
the Defcndant to find Sureties; and therefor ſo much of the 
©:dcr as related to that muſt be quaſhed; but the other Part 
would be good notwithſtanding. Che Court was of Opinton 
the firſt Exception was not anſwered, and the Chief Juſtice 
ſaty that as the Clauſe of the Statute of Car. 1. has given 
Tuſtices in particular Liberties the ſame Power of determining 
theſe Matters, as Juſtices in the County at large have vy the 
Statute of Eliz. the Statute of Charles muſt be conſtrued to 
have given it them in the lame Manner; acco2dingiy upon this 
Exception the Oꝛder was quaſhed; and then the Court bound 
the Dekendant over to appear befoze the Juſtices of the Bo- 
rough of Richmond, befoze whom the Appeal was, taking his 
own Recognizance to2 that Jurpoſe. 


Wainwright and Church againſt Bradſhaw. Whena Suitis 


inſtitured in 


Se Rule to ſhew Cauſe, why a P2ohibition ould not go % Eeclef- 
to the Court of Litchfield, Mz. Abney (ard this was a Suit eee 
that was inſtituted below, in Over to compel the Dekendants, Church war- 
who are Chucch-wardens, to bing in their Accounts befu2e the dens Ac- 
Jartſhtoners. Co this the Deſcendants pleaded, that _=_ was —_— how 
„ Pariſh Mecting, and that they delivered in there their Accounts j7f." — 
of Receipts, Expences and Otsburſements, accozding to the je. u be 
Vor. II. _ antfent grated. 
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anttent Uſage and Cuſtom of the Pariſh, and that the ſald ac. 
count was examined and allowed by the Mintſter and a great 
Majozity of the Jnhabttants and Partſhtoners there pzeſent, 
accozding to Law, and that they ſubſcribed their Names there- 
to. M1. Abney (atd that by the etghty-ninth Canon in 1603, 

the Eccleſiaſtical Court has a Jurisdicton of compelling Church- 
wardens to bzing in their Accounts befoze the Miniſter and 
Pariſhtoners, and no other Perſons have a Power of Allowing 
thoſe Accounts but themſelves. Dowever, in the pꝛeſent Caſe, 
the Churchwardens have pleaded, that their Accounts were al- 
lowed by the Jnhabſtants at Large, as well as the Pariſht⸗ 
oners, and the Inhabitants at Large have nothing to do in this 
Matter. M2, Strange and Pz. Denniſon argued on the other 
Side, and lald tt was certain the Eccleſiaſtical Court could do 
no moze than compel the Church-wardens to bzing in their Ac- 
count befoze the Geſtry, and ſo this Potnt was determined, on 
Debate in the Caſe of Hutchins, Church⸗warden of Hammer- 
ſmith, againſt Robinſon and Cary, Mich. 1 Geo. 2. and in that of 
Hortrey and Caudrick, Eaſter Term laſt, both which Caſes were 
in the Court of Erchequer. And therefoze the lingle Queſtion 
muſt neceſſarily depend upon the Defendant's Plea; and as to 
that they thought it might well be underſtood that no other In⸗ 
habitants were meant, but thoſe that were Pariſhioners. The 
Court declared thetr Opinions to be the ſame; accozdingly the 
Rule was made abſolute. | 


Hollowday and pit. 


To what HE Defendant being a Member of the laſt Parliament, and 

Time Privi- taken in Execution by the Sheriff of Surrey, within two Days 

* of 2 after its being diſſolved, Serzeant Darne! ſatd that the Pubi⸗ 

Loos. lege Of thole Members laſts fozty Days after the End of the 

tend, Pärltament; fo2 which Purpoſe he cited 2 Lev. 72. and there- 
upon p2ayed that he might be diſcharged out of Cuſtody; acco2d- 
ingly a Rule was made to ſhew Cauſe. Vide poſtea. 


Harris and Burley. 


When « Writ TN Motion fo2 Leave to take out Exccution, notwithſfand- 
— ing a CUrit of Erro2 Quod coram vobis; the Counſel ſatd 


—— that Coverture was now amp ned fo Erroz, which was tried in 
far the Court the O2tginal Acton tn the Palace Court, and found to be kalle; 


will give and they cited the Caſe ot Han and Buſhel; accozvtagly a Rule 
Leayo tO was made to ſhew Cauſe, Vide poſtea. 


take out Ex- 
ecution. 


Reynolds againſt Hyde and others. 

in parional © PON an Appeal befoze L d Ch [lo2, the Queſt 

ene an Appeal befoze Lozd Chancelloz, the Queſtion 

—_ _ u depended upon the Conſſcudion of a Kili. Humphrey 

bequeathed Hyde had thiee Sons and two Daughters, and deviſed thzee 

by a will, Parts of his perſonal Cſtate amongſt his thiee Sons * 
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the fourth Part ok it he deviſed to his two Sons likewiſe, to 
lald out by the Appzobation of his two Daughters, Elizabeth, 
who married King, and Margaret, who married Reynolds the 


— 


4 and afrer the Money ſhould be ſo latd out he deviſed 
t 


e Intereſt of it to his two Daughters reſpectively fo2 their 
Lives, and afterwards to their and either of their Child or Children, 
and for want of ſuch Children, to his three Sons, equally to be di- 
vided between them. Dis Daughter King died without Iſſue; 
his Daughter Margaret died leaving one Son behind her; which 
Son conveped all his Right under the Will to his Father the 
Plaintiff; and what Share the Platntiff was intitled to was 
the Queſtion befoze the Court. The Maſter of the Rolls had 
been of Opinton that he was only intitled to an eighth Part of 
the Perſonal Eſtate, namely, to ſuch a Share of it only, as 
his lte was 1ntitled to at the Time of her Death. The 
Chancelloz was now of a different Opinion; he did agree, that 
Elizabeth and — were only Tenants in common, by Reaſon 
of the TUo2d ReſpeRively; but yet he thought that the whole 
Share of the two Daughters belonged to any of the Child oz 
Childzen, which either of the Douyrers ſhould have, by Reaſon 
of the erpzeſs Tozds of the CUill fo2 that Purpoſe. Acco2d- 
(ng! oro a fourth Part of the Teſtato?'s perſonal Eſtate to 
the Plaintiff. | 


Hemmet and Hughes. 


Canc.} TUGHES deviſed an Eſtate to Truſtees fo? the Payment How far the 
of 30 l. yearly to a Parſon who A pꝛeach twice on — — 

a Sunday, and fo2 the Payment of 10 l. yearly to a Schoolmaſter, pn of 

who ſhould Teach ten pooz Childzen to read and watte, and ap⸗ Parſon's Sa- 
ointed his Bzother to be Parſon and Schoolmaſter foz his l«ry Mall be 

Life. Upon a Bill bzought fo2 Direckions of the Court con- deduded. 

cerning this Charity, and upon its appearing on the Waſter's no fr the 

Repozt, that the Biother who was ſo appointed had pzeached Court will 

but once on every Sunday, and that he had got another to teach dire& that « 

the School fo2 him, without ever teaching it himſelf, the Pa⸗ ge hs 

ſter of the Rolls had decreed, that Þalf of bis Salarp as fox. 
arſon ſhould be dedufed, fo his having perfozmed but by Reaſon of 
alk his Service, and that as to his Implopment of School“ bis nor at- 

maſter, he ſhould be — * of it fo2 his having not ſerved ending it 

it himſelf. This Cauſe coming now to be re-heard upon an 

Appeal befoze the Chancelloz, he confirmed that Part of the 

Decree, which related to the Deduition of Part of the Sa- 

lary; but upon the Hartke pꝛomiſing koz the future to teach 

the School himſelf diſpenſed with the Fozfeiture at pzeſent; 

however, gave the other Side LITE to apply to the Court 

again in Caſe of his not perkozming his Pzomile. 


The 


- Peace be (1 
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The King againſt Archer and others, 


Wow far me YN Rule to Chew Cauſe why an Jnfomatton in the Nature of 
— uo Warranto ſhould not be granted agalnſt the Defen- 
longing to « Dants, kö holding and adjourning a Seſſlons in the Bozonugh of 
Corporation Warwick DN. Abney ſaid that the Foundatton, upon which the 
hall be 14 fqymcr Rule Was matntatned, was, that only the Charter-Ju- 
waves 1" tices have a Power of afing in the Bozough of Warwick, and 
nor, excly.. Not the Juſtices fo2 the County at large, But he conceived 
five of the that the Juſtices at large have ſuch Jurtsdifion equally with 
Juitices of thoſe of the Bozeugh, De did agree that this Town was in⸗ 
he County c£02p02atev in the Pear 1693, and by that Charter the Town- 
delt. Juſtices are appointed, but there is no ercluſive Claule in that 
Charter which takes away the Jurſsdi#ton of the Juſfices at 
large. And therefoze by the Authoziry of the Caſe of St. Albans 
in the Time of Henry the Seventh, the Juſtices at large map 
Mill at within this 'Bozough, as well as they could befoze, But 
their Caſe was much ſtronger ; fo2 ſince this Charter, a Sta- 
tute was made in 6 Will. 3. which by erpzeſs — — gives them 
a Power of acking as Juſtices, and holding Seſſions within the 
Vözough equally with the Juſtices appointed by the Charter, 
This was a Statute that was made ſoon after a Fire that hap. 
pened in Warwick, to encourage.the Gentlemen of the County 
to come and relive in tit. De did agree, that eit was a P2tvate 
Statute; but they had a Copy of it pzinted by the King's 
JPunter, which would be good Evidence even at Nis 48 
and the Court ok Common Pleas was of that Optmon a Cerm 
01 two ago, in a Cale that came befoze them. But ſuppoſing 
this Point ſhould be agatnſt them, he ſatd the Fat which the 
Deſendants did, was not lifficicnt to ſhew that they aited 2s 
Juſtices, De did agree that there was a Scfſions fo2 the Vo- 
rough held, at which the Ocfendants were p2eſent, as well as 
the Charter-Jnſtices, A Queſtton came befoze them — 

a Kate, which they were of Opinton ought to be adjourned, 
Doubt aroſe, whether it ſhould be adjourned to the 21ſt of Fe- 
bruary, oz rot 15th of April following. The Majonty even of the 
Charter-Judices were of Opinton that it ought to be adjourned 
only to the 21ſt of February. However they roſe up in ſome Heat, 
the Books of the Court were carried away on a ſudbatn ; 
and the Dekendants only gave Ditecktons to one Man to enter 
a Minute of the Adjournment, and to another to make an Ad. 
zjournment in Purſuance of tt; and cven then Brainsford the firſt 
of the Semoz Aldermen, and who was of the Quorum, was 
Nause And laſtly, he concluded, that ſuppoſing all this 
ould be againſt them, the preſent Application was net p20- 
per. De ſaid if the Court (hould be of Opinton, that the 
Charter-Juſtices had a Jurtsdi#ton crcluſive of the Juſtices 
at large, the Cozpozation was intereſted in this Matter. 
Che Coppozation therefoze might maintain an Afton againſt the 
Detendants, fo2 intruding into their Franchiſes; and that was 
a much moze pzoper Remedy, than this which has been taken. 
Mz. Strange argued on the other Side and ſaid, as to the Cow. 
o rititton 
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ſfrution of the Charter. he concetved that the Juſtices at large 
were ercluded by ff, The Charter appoints that the p2eſent 
Mayo, the preceding Papo, the Recazder, the thzee ſento2 Al- 
dermen, and certain others of the Aldermen ſhall be Juſtſces 
within the Bozough fo2 the Time being, of which the Ba 0 
and the Recoder, and one of the thzee Sento; Aldermen ſhall 
be one. Theſe Affirmative CUo2ds th the Charter imply a Ne- 
gative, that no other ſhall be Juſtices; and therefoze was it 
not fo2 the Statute there could be no Pꝛetence fo; other Juſtices 
joining with them in holding a Seffions. The Streſs of the 
Argument. therefoze that has been made, ariſes from that Sta- 
tute. And he fubmitted it there could be no Colour koz ſap⸗ 
ing, that the Juſtices at large could hold a Seſſions, without 
the Pꝛeſence of one of the Juffices appointed by the Charter to 
be of the Quorum; and little Reaſon was there to maintain, 
that a Seſſions could be held without the P2eſence of another 
Charter-Juſtice, as well as of him that is of the Quorum. Jf 
ſo, there could be no P2etence to ſay that that was a legal Seſ⸗ 
ſions, where the pzeſent Ack was done; fo2 it is agreed on all 
Hands, that no other Charter-Juſtice was then potent, but 
one that was of the Quorum. The Queſtton theretoze will re- 
ſo2t to this, whether what they did was a judictal AX; and upon 
the Fat as ſtated on the other Side, he ſubmitted it clearly to 
be ſo. And with Regard to the laſt Objeckton, he ſaſd there 
was no Occaſion to conſider whether the Cozpozation could 
maintain an Afton oz not; if what he had ſatd befoze was true, 
that the Defendants had uſurped a Franchiſe which did not 
belong to them, there could be no Sozt of Doubt but the 
King might call them to an Account fo2 tt. The Chief Juſtice 
ſaid, that where there are no crcluſive Wo2ds in a Charter, the 
Juſtices at large map ac within the Bozough, but cannot ad 
as Juſtices fo the Bozough. They cannot therefoze hold a 
Seſſions fo; Matters ariſing in it; foz which Reaſon, if the 
p2eſent Queſtion had depended ſingly upon the Conſtruffon of 
the Charter, without the Aliſkance of the Statute, he ſhould have 
had no Sozt of Doubt but an Inkozmation would lie wy the 
Tuſtices at large holding a Seſſions within it. The great Que- 
ſtion Marie epends upon the ConſtruXfon of that Statute. 
And as to that he did indeed think that the Pꝛeſence of one of 
the Charter-Juſtices, appointed to be of the Quorum, was ſtill ne- 
ceſſary to conſtitute a Seſons ; but yet his Dptnion was, that 
one of the Tnſtices at large, together with ſuch Quorum Juſtice, 
might well make onc. Pe thought therekoze, that ſuppoſing it 
ſhould be admitted, that what the Oefendants did, together 
with that Quorum Juſtice, did amount to a juditctal Ack; pet ill 
the Court vught to diſcharge the Rule, But his Opinion was, 
that in Reality it was no ſuch At; fo2 the At of the Court 
was vone befoze, when the Majozity voted fo2 adjourning it 
till the 234 of February, and the ozdering a Minute of it to 
be entred, was what any Stranger might have done; and the 
actual Adjournment was only tn Conſequence of ſt, As to the 
Remedy that had been taken, he owned it would have been a 
p2oper one, p2ovided a Caſe has been faid befoze the Court, ſuit- 
able to requ re it, But as he was 28 perſuaded that this _ 
Vor, II. 5 
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not ſuch a one, and as the Coꝛpozation may take the other 
Remedy that has been mentioned, he was of Opinion the 
Rule ought to be Diſcharged. Che reſt of the Judges concurren 
in the lame Opinion; and the Rule was diſcharged acco2dingly. 


Anonymus. 


. 4 

How far a R. Forteſcue = fo? a Mandamus to be direcked to the 

Mandamus 4 Governo2s of the CUlozkhouſe of Plymouth, requiring them 

09:0 fl to make a Rate in Purſuance of the Statute of 6 Anne, by 

or nor. * which they were Jnco2pozated. He did agree, that Mottong 
to make an equal Rate the Court has ſometimes refuſed, and 
by the p2eſent Statute where the Rate is unequal, he did a- 
gree an Appeal is given. But tn the pzeſent Caſe the Com- 
— is not that anv Perſons are unequally rated, but that 
ome Perſons are rated who ought not to have been rated at 
all. Che Court unanimouſly agreed, that (f a Diſtreſs was 
made upon theſe Perſons they might b2tng an Acton of Tref- 
pals, fo2 that as to them the Rate was merely vold; accozding- 
py the Motion wag refuſed. 


Vernon and Acherly. 


Vide antea armed! $-b atter now coming on again, upon- the Hear- 
212, ing of the Cauſe, the Lozd Chancelſoz declared his 
Opinion, that a perpetual Inzunſtton ought to be granted, 

De (aſd it appeared to him now upon the veoring, © at 2. 

| Acker himſelf, together with his Alte and Daughter, had in 

the Time of Lozd Macclesfield bought a Bill in this Court a- 

nainſt M2, Vernon, paying that certain Deeds and CUritings 

inight be delivered tp to him, relating to ſome Fee-Farm Rents 

which he ſuppoſed himſelf intitled to in the Right of his CUite 

as Veit at Law; and likewiſe pzaying an Account of the mean 

20fits, Mz. Vernon by hig Anſwer ſet fozth a CUill of the Per- 

on, whom Mz. Acherly's CUtfe was ſuppoſed to be Þetr at 

Law to, and by that CLIT all the Real and Sr Eſtate of 

that Perſon was conveyed to him. The Ceſtatoz indeed had 

not thoſe Fee-Farm Rents at the Time of making his llt; 

but ſoon afterwards bought them and then made a Codicil to it. 

Mz. Vernon likewiſe pzeferred a croſs Bill againſt 292, Acherly; 
and upon a Þearing befoze Lozd Mackelsfield, Mz. Acherly's 
Vll was dilmifſed and a Occree made in Favour of Pz. Ver- 
non. Upon this Mz. Acherly appealed to the Houſe of Lozds; 
the Judges were ozdered to attend; the Queſtion was p2opoſed 
to them, whether the Codicil amounted to a Republication of 
the Tull, accozdingly they were of Opinton that tt did. The 
Queſtion then was . * to the 0208, whether 
that Part of the Occree relating to the Fee-Farm Rents 
ſhould be reverſed; and they were of Opinion, that it ſhould 
not. The Queſtton then was generally pzopoſed to the Lozds: 
of what Opinton they were concerning the Decree, and 37 re- 
ſolved that it ſhould be affirmed in toto. Since this Pz. A- 
I 


cherly 
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Pz. Noel was not able at pzeſent to verify his Faa of the 
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cherly has brought a Replevin in one of the Courts of Law 
to try this Matter over again. The Lozd Chancello? obſerved, 

that in the Caſe of Sherwin and Sherwin, and of that of Leigh- 

ron and Leighton. Upon full Debate the Court granted ſuch an 0 
Injuncton as this which is pzaped, where there had been faur 
Cerdits concurring fo2 the al ; and ſuch an Efaminatin 

as the pzeſent Queftion has received, he tbok to be at leaſt E- 

qually, if not much moze ſolemn; and fo2 theſe Reaſons de 


founded his Opinion, that the perpetual Jtyjunton ov 
be granted. P , pet p In ought to 


The King and Robe. 


R. Marſh and My, Strange having now come to Mew 1 
M Cauſe upon this Rule ; the Chiek Juſtice was of Opi- toy TO 


nion, that it ought to be made abſolute, and that fo2 twa Rea- 


ſons. Firſt, That fo2 that one Efit, by  Robe's Diretton, 
took 1 5. 2 d. fo marking fourteen Pint Pots, and never did 
mark them; fo that this Fee could only be fo2 examining them, 
which 1s cry legal. Secondly, That ſeveral Perſons were 
fined by htm foz not appearing at his Court, which is flle- 
gal likewiſe ; fo2 they ought gnly to habe been amerced. 

he reſt of the Court were of the ſame Opinton; accowingly 


' the Rule was made abfolute. And at the ſame Time the like 


ule was made ſo againſt Anderſon, faz that it appeared that 
he afted as Servant to him. Vide Fas, bat it appeared tha 


Doe, on the Demiſe of Savile, againſ# Boorlace. 


Rule having been made to ſhew Cauſe, why Judgment 
A ſhould not be arreſfed foz the Demiſe in an Ejetment be- — 
ing laid after the Memorandum; M2, Noel ſaid he did agree, be iid to de 
that the Memorandum was of Michaelmas Term laſt; and the rightly leid, 
Demiſe wag of Hillary Term following; but he (atd the Aﬀton 1 
is held to commence from the Time of the Bill filed, and “went. 
not from the Time of the Memorandum; fog . which mes 
he mentioned 2 Lev. 13. And the Plaintiff has filed his Bill 
nce the Time of the Demiſe ; fo2z which Reaſon he ſhould 
Py, that the Memorandum may be amended by that. The 
ourt ſald that would be a ſufficient Anſwer, But becauſe 


Fillug the Bill, the Rule was enlarged fo2 a Day 02 two. 
Afterwards he did make out his Fact, and then the Amend- 
ment was made, and the Rule diſcharged. 


Foſter 


x 


ab 
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Vide antes 
305. 


Foſter and Grayham. 


Vide antes 8 Matter coming on in the Paper again, Serſeant Eyres 


ſaid, that he was ready foz the Defendant in Erroz; but 
belfeved the other Side gave the Point up. Accowdingly no 
Bodp appearing fo} the Plaintiff, Judgment was affirmed, un⸗ 


leſs Cauſe within a Cleck. 


The King and The Biſhop of Litchfield and Coventry. 


HIS Matter now coming on again upon the Return, 

Scrjcaut Birch pared, that a peremptozy Mandamus might 
be granted. Pe ſaid the Return lets fozth, that there was a 
Repzeſentation dzawn UP by ſcveral Jnhabitants of the Cown 
of Coventry, letting 17 great Immozalities of MJ. Ruſhworth 
and that there were Aﬀidavits made, charging htm with great 
{sbehaviours, and a Certificate to the ſame Effet. The 
eturn farther ſet fo2th certain Articles in hæc verba, crhibited 
againſt him in the Biſhop's Court n Purſuan Spiritual Df: 


fences ; that a Cavear was entered in Purſuance of them, that 
M2. Ruſhworth appeared to theſe Articles by his Poder, and 
that they were now depending againſt htm. Jt wag farther alledg- 
ed, that by one of the Canons in 1603, which were confirm- 
ed by the King's Letters Patent on the 6th of September 
20 Jac, r. It was neceſſary fo] every School-maſtcr to take a 
Licence from the Biſhop. And that the old Canons made bc- 
koze that Time required the ſame. That M9}. Ruſhworth was 
a Clergyman; and that foz the Reaſons above mentioned he 
luſpended granting him this Licence, The Serjeant ſubmitted 
it, that this Return was inſuffictent, De ſald that in Salk. 432. 
it is laid down, that the Law requires the moſt era# Certain- 
ty in theſe Returns; but in the pzeſent one it is not ſet fo2th 
with any Certaint what the Purpoſe of the Affidavit was, no 
that it was (wo2n befoze one having a legal Authozity, and if 
this was in the Caſe of an Indickment ot bee the letting 
kozth an Affidavit in this Manner would not be ſtffictent ; and 
ſo is Latch 39, 133. The ſame Objettton may be made to the 
Certificate; and as to the Articles againſt Mz. Ruſhworth 
that could be no Objeaton in his Way; foz a Charge can 
be of no Fozce againſt a Man till he is convicted upon it. 
Ve obſerved farther, that it was not let fozth in this Return 
that ever the Biſhop gave Pz. Ruſhworth Notice to appear and 
anſwer theſe Charges; and in the Caſe of Dy, Bently, who 
was degraded by the Univerſity of Cambridge, he took the clear 
Opinton of the Court to be, that in a Suſpenſion, as well as 
Degradation, it was neceſſary that the Party ſhould have an 
Oppoztunity to be heard. Theſe Objettons he ſubmitted it 
intght well be made to ſhew, that the Cauſe returned by the 
Stthop fo2 refuſing the Licence was not ſufficient; and were it 
not that c. Ruſhworth had applied fox a Mandamus, and ſo 
had in ſome Mealure admitted that a Licence was neceſſary, he 
1 cou 
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could p2zoduce many Authozities in the Law to chew, that no 
Licence was neceſſary at all. Foz this Purpoſe he mentioned 
x Ven. 41. and he ſaid there were diverle others to the ſame 
urpo e. M2. Parker argued on the other Olde, and ſubmit- 
ed it to be very certain, that in theſe Caſes a Licence fs 
neceſſary. The Statute of x Jac. 1. 4 (9) and 13 & 14 Car. 2. 
4 (8) take Notice of it to be ſo, In the old Canons made 
by the Popes this is required in 1 Mod. 3, the Caſe ſtated in 
1 Ven. 41. Is repo2ted contrary, and the Authozity of z Lev. 222. 
is full in Point. Pe obſerved farther, that the Gzanting ſuch 
Licence is a judicial Ack, and map be well compared to a 
Biſhop's refuſing to admit a Perſon to a Living who is p2e- 
ſented, and in ſuch Caſe it is held in 3 Rep. 57. that no Man- 
damus will lie. Pe concetved that there was the ſame Reaſon 
that it (ould not in the pzeſent Caſe, and fo2 this Purpoſe 
mentioned 1 Keb. 5. Sid. 40. and Sty. 4579. But ſuppoſing it 
ould, he ſaid, the Return was a full Ercuſe ko not complying 
with the Writ. The Return has ſet fozth the Reaſons why 
the Biſhop ſuſpends the Gzanting his Licence at pzeſent ; 
Articles are erhibited againſt the Party, be appeary to them; 
by which he himſelf takes Notice of them ; and till he bas ac- 
quitted himſelf of the Charge, he conceived it to de ht bly 
reaſonable that the Licence ſhould be ſuſpended ; and to ſhew tha 
ſuch general Returns have been allowed, he cited 5 Rep. 158. 
and Show. Par. Ca. 88, 96. The Chief Juſtice ſaid, that as it 
is ſet foxth in the Return, that the Party applpin foz a 
Licence was a Clergyman, he belteved it muſt be admitted 
that a Licence was neceſſary ; becauſe the Canons in 1603, re- 
quire it, and it muſt be admitted that they do bind the Clergy; 
but be did not think they bound the Laſty, as thep were ne- 
ver confirmed by Parliament. De ſaid it has not been made 
to appear, that thoſe antient Canons that have been mentioned 
were ever allowed of by the Courts of the Common Law; 
therefoze he could not ſee that by any Canon it could be made 
appear that a Layman could be obl - to take wy Licence. 
e ſaid, with regard to the general Queſtion of taking theſe 
icences, he thought it very material to be effabliſhed, that 
the Laity were not bound to take them by the Canon Law. It 
they were, a Mandamus could never be granted requiring them 
to be made out to one particular Perſon ; but an Appeal would 
be the proper Remedy. Tf on the other Þand this Dbligation 
ariſes only from the Statute Law; though the yep may be 
ſaid to af in ſome meaſure Judictally, a particular Mandamus 
may be granted. The p2ztncipal Queſtion therefoze in the pzeſent 
Caſe re(o2ts to this, whether the Biſhop has not ſet fo2th a 
(ufficient Excuſe fo2 refuſing to grant this Licence at pzeſent, 


and as to that he thought that he clearſy had upon Account 


of the Articles contatning a Criminal Charge being exrhibitev 
againſt the Party; he having appeared to them, and that Mat⸗ 
ter not being yet determined. The reft of the Court were of 
the ſame Opinton; acco2dingly a peremptozy Mandamus was re- 


fuſed to be granted, However the Matter ſtood over. Vide 


ſtea. 
Vol. II. 5R Harris 
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Harris ad, Burley. 
ide antes R. Strange came . tiglv to ſhew Cauſe, and (aid that he did 
— ah i {hot the, only 'Diffexence that he could und 22 
Cale ö“ nd Buch el ande t an one was, that 1 
5 night be ſpectally'pleaded in the Alon below, her 


4 as ven tn Evipence upon the -General Iſſue, and the bert; 
there bhe 9 5 4 not al of that Matter of 
90 th be aſſigyed N F thore might, poſſibly be a 
ree * the two (Jerbits. Dowever 
1 ta Cple Machu, ud Lion, Raſt. 4 Geo. 1. wag 
Nice con * to of Hern and Buſhel. Pe produced nom 
davit an the cveral Rules, that were made in 
aut; And The ſe appea T0 be.erat#ly the ſame as ſtated bp 
Aim in . of erp "o gt B „ Parker a . on 
{ye Rt . it as A ſettled R le in t 
n l bo fberty to af ath 1 7 
15 1 2 in Law 1 u the ſame Judgment, and 
72 ed, that W. it of Erroz quod coram Nis 
15 55 n unieſs the ficlt 
301 Bay p 002 — Caule abated ; fo2 this Bur pole 
1 05 15 © Uh A. in 1 Ven. ac. that uch (Qrit of Erroz 
Mn of a Judgment in the Exchequer 
. rity 108 greg. that the Ca e as ſtated in Salk. 337. 
again ws: but 1 pears by Lilly's Ent. 218. That that 
ae 455 5 1 töne firſt Writ of Erro2 abated by 
eat arty, ehe Thief Juſtice, Judge Page 
5 dar Proby F Party, * eilr Dpinſons, that as it was a 
| (etled. Ule &t that Errq!zs in Fact and. gment: in Law could 
1 . be both 0 ; ot in * ſame ment; they thought 
» e that no tit of Erroz would lie after the Air mance 
ud Te 85 Lee (alt it was certain upon the Au⸗ 
thi Uty Walker and Stokoe, Car. 368. that no 
tit N coram, vohis id anp Superſedeas without 
Leave of t : oyct that there nas, no Reaſon foz allowing 
hot the CUrtit of 02 to ſo. Acco vw ingly v they all concurred, 


at the ule Us, t tobe made a Vowever that the 
ſe of Thomſon and Lion ayght be looked into, the Rule was 


ialarged foz a Day oz two. 


Gk. le ough * Sb be ebaded in this Manner, and there- 


ide poſtea. 


The King and The Juſtices of the Peace of Lancaſter. 
Nate a Beturn to a Mandamus m appointing, Overſeers, 
rſu 


Whena Man- 
damus iſſues 
in order to 


Ix" er to it, that i 
Mandamus we Do humbly certify, that did 


| _— — nominate ace of a *. 64 without ſaying that we did. "Accomving: | 


« Return is ly UPON this, C rception the eturn was Dtſall 


mado to it, 
how far ſuch Return ſhall bo ſaid to bo certain enouth in point of Form, or not. 


5 Harris 


was only ſatd that in 
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Hat and Burley. 


TREE nil, hit he hah; tens: 9 
; ON 97 100 jibe 5 
e be 5 8 


1 * a tate 0 


o the 
have been na A. likewile. Ef was y 3s ankwe i 1 * 
Parker. Judge Lee ſaid — had — into his Notes fo2 19 
Caſe of Thomſon and te hene that he had ta⸗ 
ken any Notice of it. e ſatd tht theſe CUrits of Erro? 0 


ate te ple Me Für; 5 i the | We'll F kh 
Bobs, on the Peiuiſe of Hake, pry becher 
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1 an Eietntent the. Tcnaitt unn brd with u Declaration How far the 
Jt 3d of. Januaty laſt; he did not appear. td t; attomingiy Covrewillter 
I was figftcd. axdinſt him the 15th. N Febtvaty. — N 
. The Landldzo hav no Notict-of-an Think of this; * ©" Snot 
the £5th of Febritar And then obcatned' a-Slimindhs-d- Payment of 
2 ainft the Plat tiff 's A 2 90 e Tix 1 tu. ſheu Cauſe; Cofts, not 
zocrediings * 2 Fe Wende nat de ſtald. — 
The udge o2dered, that 15 th © Tenant's contenteng to aps Me 100k | 
ar,.and . 1110 the Conimon le to fake Notice. of uae. 
rial t here Amtes, which were to de-0N-the Erh. df. March, 
and on Payment ot E Colts. 20cerdlices Motily-be faty. - 4" 
— 4 * ig this Exceutton was token out a 10 bon that. a 
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Vide antea 
J73. 


the Landlozd had omitted making his Complaint defoze the 
Judge ſo long, as that the Leſſo2 of the Plaintiff could not 
have pꝛepared bimcelf to have gone to Trial by the laſt Ames. 
he ſhould not have thought that the Botion would have been 
egular, powever, as nothing of this is Ar he thought 
t was ſo; and he obſerved that he himſelf, as well as ſome 
other of the Judges of this Court, had inquired of the Judges 
of the Common Pleas, how the Pꝛackiſe of their Court was in 
this Reſpe#. and they infozmed them that there was no Dif- 
ference in this Matter between this Aﬀton and others. The 
reſt of the Court was of the ſame Opinion; accozdingly the 
Rule was made abſolute. 


Devniſh and Mirkins, 


S. Baynes now moved that the Rule might be made ab- 
ſolute. J. Hayward on the other Side ſad, that the Leave 
fo r was founded upon his Motion; and if the 
Court was of Opinton that the Plaintiff ought to pay double 
Coſts, he ſhould not deſire to make Cle of that Rule, as no Dil: 
continuance has been entred in Purftance of it. The prelent 
Rule foz Coſts he ſaid was founded upon that Rule; and therefo2e 
as he was willing to conſent that that Rule ſhould be diſcharged, 
he ſubmitted it, that would be a ſufficient Cauſe, why this ould 
not be made abſolute. But if the Court ſhould be of another 
Opinion, he was ready to lay befoze them Affidavits to ſhew that 
the Defendant did not aß as Juſttce of Peace; and ik that 
could be done, he Conceived that would de a ſufficient Cauſe 
ſhewn upon this Rule beyond all Queſtion. The Court did not 
think that hts qr th withdzaw his fozmer Rule, was a 
ſufficient anłwer to this Motion; no; did they think that the Ak. 
fidavits were; becauſe they were not in themſelves ſufficient. 
22 a Doubt aroſe amongſt the Court, whether in this 
aſe the double Coſts ought not to be obtained by Rule of 
Court, rather than upon a Suggeſtlon. The Chiet Juſtice 
ſaid, that the Statute uf Jac. gives theſe Coſts to Officers, where 
the Defendant obtains a Ger ict, 0} the Platntiff becomes non- 
ſuſted, 02 diſcontinues, and theſe Coſts are given In to 
the Courſe of the Court. Pe obſerved in the Caſe of a Cer- 
dit 02 Nonſuit, the Court gives theſe Coſts upon the Judge's 
Certificate; and in Caſe oy any Accident the Certificate cannot 
he had, the Court will allow it to be — U by a Duggeſtton. 
Fo there, even in the Caſe of the Monſuſt, the Defendant is 
not out of Court; though the Plaintiff is; but here by the 
very Diſcontinuances being entred, both Parties are out of 
Court; and therefoze the Dug eſſion comes too late. Fo 
which Reaſon he thought that a Rule of Court was the pzoper 
od; that would be a Juſtification to the Officer to allow 


et 
then and 1g —_—_— to the Courſe of the Court in like 
aſes. Judge Page an 


e 


Judge Probyn were of the ſame Opt- 
nton. Judge Lee had ſome Ooubts, whether this could not be 
done by way of Suggeſtion. In the Caſe of Catherol and 
Cowper, Vide antea 241. where there was a Nonſuit, it was * 
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in this Manner. In the Caſe of The King and Poland, where 
there was a Gerdick, which is cited in the Caſe of Catherol and 
Cowper, it was done 8 likewiſe, The ſame was 
done in the Caſe of Sir Philip Egerton, Commiſſioner of the 
Land Tar, and ltkewtſe in that of Bateman and Wallis. Tf ſuch 
a Suggeſtion ſhould be allowed by the Court, it could not be 
traverſed 02 demurred to; it is only entred in this Fozm, Ec 
quia conſtat per Sacramentum, &c. Ideo, &c. and therefoze at p2e- 
lent he did not ſee but that it might be allowed. Acco2dingly 
upon the Court's having a Doubt in this Matter, the Rule was 
enlarged. Vide poſtea. 


rr er 3222 


Hollow day and Pit. 


T the Time of the kozmer Motion it appeared, that there Vide ante 
were ſcveral other Perſons that had charged the Defen- 822 
dant in Cuſtody with Declarations, and accozdingly Rules were 
made upon them to ſhew Cauſe likewiſe. My. Wynn now ap: 
peared as Counſel fo2 one of them, whoſe Mame was Green. 
De ſatd the State of the Fact with Regard to htm was, that a 
few Days after that the Oefendant was arreſted in the Man⸗ 
ner that has been mentioned in the fozmer Motion, he voſun- 
tarily removed himſelf by Habeas Corpus out of the Fleet, where 
he was in Cuſtody fo2 other Aﬀtons, and turned himſelf over to 
be charged with thoſe in the King's Bench; ſoon after that, M2. 
Green charged him in Cuſtody with a Declaration, which M;. 
Wynn ſubmitted it he was well intitled to do. De ſatd, that 
he conceived that there wag no Sxvele e due to any Member 
after a Parliament is diſſolved, In all the Books that he could 
find, the Puvilege of Members is only deſcribed ſitting the 
arltament; fo2 this Purpoſe he mentioned 4 Inſt. 46. and Hack- 
wel's Modus tenendi Parliamentum 69, 208. TUages were never pe⸗ 
tended to be due to a Member after the Liſſolution of Par⸗ 
llament; to which Purpoſe he cited 4 Inſt. 48. and conceived 
therefoze that Putvtlege could not be ſaid to laſt longer. Bus 
if ſuch ve the could be allowed at all, at leaſt it could only 
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be allowed the Party fo2 a reaſonable Time eundo & redeundo ; 
this is the Cale of a Witneſs ſubpoened to attend a Trial; 
lo: which JPurpoſe he mentioned Raymond 100. And it is not 
zetended in the pꝛeſent Caſe, that fo2z two Days alter the Par⸗ 
lament was diſſolved the Defendant made any Dffer to re- 
turn to the Place of his Abode. Pe ſaid farther, that lup⸗ 
poſing what the Platntiff did, would of itſelf have been a 
3zeach of Pubilege, yet what the Defendant did was a Waiver 
of it; fo2 he has bzought himſelf into this Court voluntaril 
by a Habeas Corpus; ann fo this Purpoſe he cited Dy. 33. 2 Rol. 
Abr. 69. and Brook, Title Privilege 25. And if all this thould be 
againſt the Plaintiff, pet the 2 br which the Defendant has 
purſued, to take Advantage of this J2tvilege, was tntirely ir⸗ 
regular. De ſaid he ſhould have pleaded this Matter, oz ob⸗ 
tatned a CUirit of Superſedeas; and fo this he cited Lach 48. Salk. 
544. and he believed, that there was not one Inſtance could be 
pioduced, in which ſuch Bzeach of Pzivilege could be taken 
Vol. II. 5 8 Advantage 
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Advantage of by Clay of Motion. My, Denniſon was Counſel 
kor another of theſe Plaintiffs, one Pz. Neal; he relied chiefly 
upon the * of the Manner in which the Defendant 
would take Advantage of his P2fiviſege; and fo2 this Pur⸗ 
poſe cited 13 Rep. 63. and Sid. 29, 42. Some other Cotinſel 
arguey (oz lome other of the Plaintiffs. Serjeant Darnel, 
Serfeant Chappel, and My. Strange argued fo! the Defendant. 
(Uith Regard to the JPotnt of P2iviſege itſelf, they took tit to 
be beyond all Queſtton, that fo: ſome Time the Puvilege of 
PDarttament laſts after the Diſſolution of tt. The Statute of 
12 & 13 Will. 3. 3. erpꝛeſly takes Motice of this, and in 4 loſt. 
46. the NTlozds are Exinde ad propria redeundo. The Caſe tn Lev. 
which was befo2e cited, allows tt to be fozty Oays ; but ik that 
was not lo, at leaſt a reaſonable Time was given them fo? re- 

turning to their proper Abodes, Foz this Purpoſe M2. Strange 
relied upon Elſyn, Part 2. 103, 108. intitled The antient Method of 
holding Parliaments, aud M. Juſtice Doderidge's IOꝛeface to another 
Book, called The Opinions of certain Antiquaries concerning the Par- 
liament, punted 1658. To the other Queſtton, with Regard to 
the bztngtng the Habeas Corpus, he ſuld the Fat was by no Beans 
made out that the Defendant bzought tt; accozwing to their In⸗ 
ſtrucktons the Jlatntiffs did it themſelves; but if the Defen- 
vant had ſued it out, he concetved that this would have been 
by no Means a Tiatber of his Pyfvtlege ; becauſe this might 
have been done to diſcharge htm krom hts Impulonment. And 
to the laſt Obfecion made to the Manner of taking Advan- 
tage of the Beach of Puvlledge, they concetved it to be a 
very proper one; fo? if the Defendant ſhould be kozced to take 
the other Methods that have been menttoned, the Cime which 
1s gntven fo2 the JPÞ2ztivilege would be a good deal ſpent, befoze 
the Party could have the Benefit of it. The Chfef Juſtice 
thought this a Queſtion of a good deal of Conſequence; ac- 
co2d(1gly directed the Plaintiffb to make an Affidavit of that 
Fat, that the Habeas Corpus was ſued out by the Oefendant, it 
ſuch a one they could make, and fatd the Coutt would take 
Time to conſider of the Caſe, Vide poſtea. 


Daunnage and Watkins. 


When an Ac- Tu Jlatntiff having bzought an Aﬀion of Debt Upon a 
tion of Debt Judgment pending a Writ of Erroz, in which the Sum 
is brought recovered in the oziginal Aﬀion was but 3 1. 3s. beſides Coſts 


_ upon Judg- of Sult. M2. Denniſon had obtatned a Rule to ſhew Cauſe, wh 


ment pend- 


in wri of common Bail ſhould not be ercepted, and Poceedings ſtal 
Error, how pending the CUlrft of Erroz. M2. Strange came now to ſhew 
far ſpecial Taufe, and (aid that if this had been a ſecond Aﬀton bꝛought 
neg the Judgment, de did agree that common Ball might 
be given, or be (UMctent. Put as this was only the firſt Aﬀton, he conceived 
nor, in ſuch that they were intitled ta ſpectal Bafl; and ag to the other 
AQion. art of the Rule, he ſaid chat there was no Reaſon fo? its 
eing made abſolute, unleſs it was confented that Judgment 

ſhould be giben in it to ſtand 1. Decurttp, in Caſe the firſt 


ndgment ſhould be affirmed. ithRegard to the firſt * of 
+ the 
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the Rule, the Chicf Juſtice ſatd, that as the Plaintiff could not 
have held the Oefendant to Ball in the firſt Aﬀton, by Reaſon 
that the Debt was but 31. 3s. he thought there was no J2e- 
tence foꝛ holding him to Bail in this neither. As to the laſt Bart 
of the Rule, he took the Pꝛackice of the Court to be to grant 
Imparlances tn theſe Caſes from Time to Time, till the (Urit 
of Erro2 ſhould be determined. The reſt of the Court were of 
the ſame Opinton. d oy the firſt Part of the Rule was 
made ablolute, and the laſt Part of it amended, by ozdeting 
Imparlances to be granted in the Manner menttoned by the 
Chick Juſtice. 


Robinſon againſt Lorkin and others. 


Chanc. N BER T Pit made his CTlill, and appointed two Per- when « Sum 
ſons his Erecuto2s, and gave to each of them a Le- of Money is 


gory of 1001. but direcked that tu Caſe one of them ſhould re- 


uſe to at as crecuto?, then he ſhould not have his Legacy, As 
to the other, he direited that though he ſhould refuſe to a# as 
Exrecutoz, yet ſtill he ſhould have his akg ſo ag he ſhould 
be aiding in getting in the Teſtatoz's Effe 

who was to have loft his Legacy in Caſe he refuſed acting in the 
Exccutozſhip, did ai in it, the other Executoz did not; but re- 
nounced the PDꝛobate of the Will; however at the Deſire of 


iven « Per- 
n for aCt- 
ing in any 
rticular 
atter, how 
ts. That Exccutoz far be hall 
not be inti- 
tled to Re- 
cover any 
greater Sum 


the acting Exccutog, he did aſſiſt in getting in rye eſtatoz's E-. for his Ex- 


ſtate, and by his great Diligence did ſo much Service to t 
that it appeared he deſerved 500 . fox his Trouble. Upon a Bil 
of Account bzought the rcſiduary Legatees 1 theſe 
Erecuto2s, it was inſiſted upon befoze the Maſter of the Rolls, 
that this Defendaut, who had taken ſo much Bains in the Ba: 
nagement of the Teſtato?'s Affairs, beſides this Legacy of 100 l. 
ought to be allowed 4001. moze fo? bis Trouble. However 
his Honour would not give him moe that the Legacy, and 
decreed a general Account to be taken. Upon this an Appeal 
was bzought befoze Lo2d Chancelloz, and it was inſiſted on hy 
the Attomey and Solicitoz General, that by the Defendant's 
reuouncing the Executozchip, and aſliſting in the Management 
of the Teſtatv?'s Aﬀairs at the Requeſt o te ating Ereccutoz, 
he appeared to at in this Aﬀair as Servant to the other Ex- 
ceuto2; and therefoze he ought to have * allowed what any 
other indifferent Perſon would. But the Chancelloz ſatd, that 
the general Rule of this Court was, that where a Truſtee oz Ex- 
ccuto manage the Eſtate themſelves, they ſhall not be allowed 
an Thing by way of Reward koz their Trouble. That Rule he 
{aid he took to be fo very right a one, that | Johere two Tryftees 
02 Erecuto2s are appointed, and one of p m refuſes to at in 
the Truſt 02 Exccutozſhlp, he would not tuffer it ta be evaded 
by the aiing Truſtee's, 62 Executoz's emproving t be un- 
der Pꝛetence of a Servant. But the pzetent Caſe, he ſaid, 
was much ſtronger, ko; thouph this Defendant refuted to ad 
Cxecuto?, yet by the Terms of the Cf he might at as Aſlit- 
ant, and nothing appeared to him, but that pe did lo; accozd ⸗ 
ingly the Decree was alürmed. | *. 
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The King and Refhit. 


What kind H FE Defendant had been convicked upon an Indläment fo2 
of teen hall F taking 14 d. fo: eramining, marking and Pn 24 Ptnt 
be («rd 102 Pots, as Servant to one My. Robe, Clerk of the Market to 
Clerk of « the King's Douſhold., M2, Strange now moved in Arreſt of 
Market, Judgment, and ſald that it appeared by 4 Inſt. 274. that the 
Fee of a Penny was due to the Clerk of the Market fo2 
marking and ſcaling a int Mcaſure, ſo that there was no 
Offence laid in the ſndicmenr. The Chief Juſtice ſald that 
the Court could not judictallp take Notice, that the Fee of 
a Dennv was due to the Clerk of the Market fo2 this Part 


of his Officc. Accozdingly the Motion was refuſed. 
Carey and Hilton. 


Vide ante worth-field, the 


it was the Eſtate of Inheritance and þ2oper Land of the 
Þlaintiff, and not the proper Land of the Oefendant, On 

Mue joined the Clerdſ# found, that the (ſaid Lands were the 
Eſtate of Inheritance and proper Lands of the Plaintiff, and 
not of the Defendant. M2. Kettleby had ſome Time ago mo. 
ved in Arreſt of Judgment, —4 this Plea of the Dekendant, 
though tntended to anſwer the Plea of Liberum Tenementum, 
pet was by no Means agreeable to tt. De ſubmitted it, that the 

ſue joined was really immaterial, and therefo2ze the Plaintiff 
could not have Judgment upon it; accozdingly he obtained a 
Rule, that the Plain iff Mould bing in the Poſtea. The Poſtea 
being bzought in, M2. Strange argued a few Days ago, that 
this was only a Miſ-pleading and cured by the Statute of 
Jeofails; fo2 this Purpoſe he menttoncd the Caſe of Vateman 
and Muſtard, Trin. 1 Geo. 1. There in Treſpaſs the Oefendant 
pleaded, that A. wag ſeiſed and demtſed to him, and lald a Que 
Eſtate fo a Way; Cerdtf was given fo2 the Defendant ; in 
an Arreſt of Judgment the Plea was held good, though on- 
ly alledged in it, that the Defendant was ſciſed without ſay- 
ing, that he was ſeiſed in Fee. To the ſame Purpoſe he cited 
2 Bulſt. 4r. 5 Rep. 43. Salk. 365. and Yelv. 2259. Dowever at that 
Time the Kule was inlarged fo2 ſfaytng the Judgment. M2, 
Denniſon argued on the ſame Side with MY}, Strange, and cited 
3 Cro. 8). 2 Cro. 678. and 2 Saund. 2179. The Chtef Juſtice ſaid he 
did agree, that the Plea was bad in it ſelf, and might have 
been taken Advantage of ona Demurrer. Foz he took the Mean⸗ 
ing of the Wiozds tn it only to be, That the Defendant had ſome 
Sort of — in the Lands, 1 as the Gerdickt has found 
that the Detendant had no lozt of P2operty, be thought the 
Platntiff muſt recover. Judge Page and Judge Probyn were 
of his Opinton. Judge Lee was of another Opinion. He laid 


the Plea of Liberum Tenementum by conſtant Uſage always — 5 
+ | poic 


py Treſpaſs ſo? erase the Plaintiff 's Cloſe, called Bings- 
efendant pleaded, that the ſald Cloſe was 


363. the proper Land of the Defendant. Che Plaintiff replied, that 
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pulſed in it a Right to the Poſſcſion, which this 1Iſeca by no 
Means does, And therefoze he thought that a Gerdi found 
in the TUo2ds of it could not make it good. Accozdingly up- 


on the Ceurt's not agreeing in Opinion, the Matter ſtood over 
fo2 a Day 02 two. Vide poſtea. 


Anonymus. 


M* Kettleby moved fo2 a Mandamus to be direcked to the 
Archbiſhop of Canterbury, requiring him to admit M2, Au- 
ſtis to d Fellowſhip in All-Souls College in the Ulntverſity of Ox- 
ford. De ſaid this College was founded by Archbiſhop Chichely 
and the Statutes of the College provide, that the Elcitton of 
the Fellowſhips ſhall be made on All-Souls Day, oz within 
three Days aftcr ;, that upon every ſuch Eleckion the Founder's 
IKinſ{mcn ſhall be preferred befoze any other Perſons. And in 
caſe” the Fellows cannot =_ to go to an Elettton within 
that Time, the Right of fi ling them Up, ſhall devolve to the 
archbiſhop of Canterbury fo2 the Time being. De ſaid there 
was a Uacancy befoze laſt All-Souls 1 and M2. Auſtis, who 
was the Founder's Kinſman, offered imſelf a Candidate at 
the Elefton ; but he was refuſed (the — omitting to fill 
up the Uacancy) and thereby the pzeſent Right devolved to 
the Archbiſhop. This M2. Kertleby laid was the State of the 
Fat; but he owned there was (ome Difficulty in _— it 
befoze the Court; fo? Dy. Auſtis has demanded of the College 
a Copy of the Statutes hich they have refuſcd him; ſo that 
he can only pꝛoduce to the Court ſuch a Copy of them, which 
he had from the Burſer of the College; however M2. Auſtis 
ſwears he believes it was a true one, The Chief Juſtice 
ſatd, that in the Caſe of Colleges that are of Royal Foun- 
dation he believed the Court has granted Mandamus's, where 
no Uiſito2 ts appointed, but in the pꝛeſent Caſe, which ts of 
a p2zivate Foundation, he believed it might be a Doubt, whe- 
ther a Mandamus could go, though it ſhould be admitted, that 
no Ciſito2 was 9 by the Statutes. However he thought 
at pzeſent the Court could not inquire into that Matter, by 
Reaſon that no atteſted Copy of the Statutes was then befo2e 
them. Jn the Caſe of Sir Edward Seymour, where an Ouginal 
Deed was in the Adverſary's Hand, and he would not p2oduce it, 
he did agree, that parol Evidence was allowed of it; but then 
it was from one who had read the Deed itſelf, which is not p2c- 
tended to be in the p2eſent Caſe, De ſaid it was certain, that 
* Court could not grant a Rule fo2 the Inſpedton of them, 
till there was a Caule in Court between M2. Auſtis and the 
College; and even then it might be a Doubt, whether they 
could do it. However he did think that the Party might have 


How tar & 
Mandamus 
will le, or 
not, to adyic 
a Perſon to a 


rellowfhip. 


a Sight of them in Chancery by bzinging a Bill of Diſcovery ;- 


and till that was done, this Court could do nothing in 
the Affair. The Reſt of the Court were of the ſame Opinion; 
accozdingly the Potion was refuſed, 
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Heblethwate againſt Cartwright and others. 


How far « Canc. Ames Heblethwaite being ſetſed of certain Lands in Fec- 
Portion ſhall Simple, made a Settlement of them to the Ciſe ot 
be railed, Or himſelf fo2 Life, the Remainder to bis (Alike N the Re: 
nor, by ne mainder to the Peirs of the Bodp of Charles hereafter to be 
verſionary begotten, and in Default of ſuch Iſſue the Remainder koz a 
Term. thouſand Pears to certain Truſtees foz raiſing Poztions fox 
his Daughters, viz. fo; raiſing the Sum of 50001. in caſe he 

ſhould have thꝛee Daughters, and ſo in JP2opoztion ſhould he Have 

moze 0} leſs, cqually to be dfvided between them at their re. 

ſpective Ages of 21 0 Day of Marriage, which ſhould firſt hap- 

en ; the Remainder to his Bꝛother Charles Heblethwate fo? 

ife, and after his Deceaſe to the Yeirs Male of his Body here- 

aſter to begotten. Jn this Deed of Settlement there were two 
Noviſoes; one was, that the Truſtees ſhould raiſe this 

oney fo2 the Daughters Portions by the Rents and 120- 

ts, 02 Sale and Moztgage during the Term; the other was, 

that if James Heblethwate their Father oz any of the Remainder- 

men ſhould give an Equivalent to any of the »— that 

then their reſpettve Poztions ſhould not be raiſed in the 

Manner that has been menttoned. Margaret the TUife of James 
Heblethwate died without Jſſie Male, leaving thzxe Daughters, 

each of which were married at the Time of her Death. Charles 
Heblethwate had Iſſue one Son, named William, bozn at the 

Time of the Settlement, but had no other Childzen afterwards, 

William had Jſſue a Son, who after the Death of James Heble- 

thwate b20ught his Bill in this Court agatnit he three Daugh- 

ters, to have a Decree made of this Eſtate, in Purſuance of 

- + Settlement. The Defendants inſiſted upon two Ri hts; in 
the firſt place, that they were ſntſtled to the Eſtate ; ſecondly, 
admitting that they were not, that ll the Eſtate was charge- 
able with their dei 0 and the Intereſt thereof due from 
the Death of their Mother. With regard to - firſt of theſe 
Matters Lozd Chancelloz ſald, that the Difficulty ariſes from 
the Limitation in the Settlement being to the Heirs of the Body 
of Charles, hereafter to be begotten ; but pet he did think that 
this was an Eſtate-Tatl general in Charles; that William himſcif 
would have been intitled to it, and con cquently that the 
Plaintiff was ſo likewiſe. De ſaid Lozd Coke's Opinton was, 
that a Limitation in a Deed he#redibus procreatis 02 procreandis was 
all one, and MY}. Bootle had cited a Caſe 24 Edw. 5. 28. Paſch. 
15. where the Nlozds hos procreaverit were held to be the ſame ; 
and if the CWo2ds had been already begotren, Lozd Chancelloz ſaid 
be ſhould have thought that the Þeirs of the Bodp bozn af- 
terwards would have taken likewiſe. CTalith regard to the ſe- 
cond Queſtion he ſatd, that it was objecked by the Plaintiff, 
that the Jatereſt of the Daughters Poztions ought not to com- 
tence barely from the Death of the Mother, but from the 
Death of the — 2 likewiſe; and to ſuppozt the Objetion, 
the tuo Pobiſoes in the Settlement are relied upon. By the 
fixſt of then it is contended, that the Tlozds are during the 
5 | erm, 
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Term, and till that fails into Poſſeſſion nothing is to be raiſed ; 
by the ſccond, that the Father had all his Life⸗time to offer the 
Daughters an Equivalent fo? their Pozttons. But lus Lo20- 
ſhip obſerved, that where a certain Oay is appointed fo?2 
1 becoming due, nothing was moze certain, than that 
everſſonarp Terms might be fold befoze they fell into po: 
ſcſſion ; and that though there is no expꝛeſs Clauſe o2 Sale to 
warrant it; and as to the other Pꝛovilo, that was only in the 
Nature of a Power of Redemption. Acco2dingly a Occree 
was in Favour of the Plaintiff; but ſibjeit to his allowing the 
Daughters Pozttong, and Intereſt of 4 per Cent. to be compu⸗ 
ted from the Teath of the other. 


The King againſt Scolden and others. 


O*® Rule to ſhew Cauſe, why Inkozmations in the Nature How fra 

of Quo Warranto's ſhould not be 4 — againſt the De, bee en 

kendants, fo2 ererciſing the Dffice of Capital Burgeſs and %1,1,i. 

other Otfices in the 8 of Orford; Ph. Draper tant to be 
e 


ſaid, that with regard to ſome of the Defendants, he ſhould copible of 


not oppoſe the Rule's being made abſolute , but as to Scolden 2 — 
and Brady he ſubmitted it, tie Rules ought to be diſcharged. Aenne 


a Corpora 


CUith regard to My. Scolden, he (aſd, the Charge upon him tio. 
was fo? ating as Mapoz; and he could not deny but there 
were two Entries made in the Co2pozation Books, that he 
bad a#ed in that Capacity. Put thoſe Entries were made by 
Meer Miſtake. CUtth regard to Pz. Brady the Charge was, 
that he ated as Capital Burgeſs after he left off reſiding with- 
in the Bozough, and the CUozds of the Charter are, That no 
Perſon ſhall continue a Capital Burgeſs longer than he is an Inhabitant 
within it. Me ſald he ſhould not contend but 8 Brady chiefly 
relided in a Cifllſage near adjofning. Put he had many Aff: 
davits to ſhew, that Mz. Brady occupied a Houſe within the 
\o20ugh, which was let out partly to Lodgings, and the o. 
ther Part was in his own Hands, that he was rated fo2 this 
Houſe, and Churchwarden this very Pear. og 01 
the ſame Side (aid, that he ſubmitted tt, that a Perſon migh 
be an Inhabitant in two Places at one Time; fo2 which Pure 
poſc he cited 5 Rep. 67. and 2 Inſt. ir Mz. Abney argued on 7.95. 
the other Side, and fatd that he MTuld not contend but that 
the Occupying Land oz a Houſe in a Pariſh would to ſome 
— — make a Man an Jnhabitant, but concefved that 
eſidency was eſſenttally necefſary in the pꝛeſent Cale ; and 
fo2 this Purpoſe mentioned the Caſe of the Bozough of Rad- 
nor, where the paying Taxes fo2 Land was held not to be ſuf- 
ficient. The Court ſaid, that it was only (wozn in the AM- 
davits, on which the Rule was obtatned, that Pz. Brady rc: 
fided in this other Gillage, without any Negative Wlo2ds as 
to 155 — bay the Bozough ; and they thought it ſuffict- 
ently appeared by the Aﬀidavits on the Part of the Oekendants, 
that Mꝛ. Brady was to be conſidered an Inbabitant in this Bo- 
rough within the Intent of the Charter. And the Chief Ju- 
ſtice ſatd, in the Caſe of Sir William Lowther, the Court refuſed 
| granting 
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geanting an Inkozmation againſt him fo2 exerctling an Office in 
the Bozough of Pomfrer, though it appeared that he took a 
Douſe in the Bozough to qualify himſelf only the Day befoze 
the Eleittov. De fatd likewile, that there was no Pꝛietence to 
make the Rule abſolute as to M2. Scolding. Accodingly the 
Rules relating to him and Pz. Brady were diſcharged, 


The King and Elmes. 


Vide ante M* Huſſey moved to amend a Plea to an Jnfozmation 
4*4 tt the Mature of a Quo Warranto, though after a Conſfili- 
| um and a Rule was Made to ſhew Caulc. Vide poſtea. 


Den and Perry againſ? Vullens. 


How far a Orteſocs havin been in Cuſtody of the Ockendant. the Mar⸗ 
courrof Law \_ (hal of this Court, gave a Bond to him of Jndemnity to 
* ne have the Benefit of the Rules; but after this there was a Pie— 
He wal tence of his having made an Eſcape, and it was ſatd that 
defeud = there Was a Contrivance between the Marſhal and the Platn- 
Sur with a- kiff, at whoſe Sutt Corteſoes was in Cuſtody, that this Action 
her. (hould be bzought againſt the Oefenvant ; that the Defendant 
would let Judgment go againſt him upon it, and then would 
tre this Judgment in Evidence in an Aaton brought upon 1 — 
Leia of Indemmty. Cpon this Mz. Marſh moved, that the 
cfendant might permit Pz. Corteſoes to defend this Aﬀton 
jotnily with him. De (aid this was in ttſelk a reaſonable 
Motion; but moze cſpectally as the Defendant was an Offi- 
cer of the Court. The Chief Juſtice ſaid, that Motions of 
this Sozt are admitted ſometimes in Chancery; but he be- 
lieved never in a Court of Law. Che reſt of the Judges 
were of the ſame Dptnton ; accozdingly this Part of the Mo- 
tion was refuſed. However there being another Part of it with 
regard to a Complaint agatnſt the Barſhal foz taking a Sum 
of Monep of M2. Corteſoes agatnſt the Duty of his Office; the 
Court made a Rule upon him to ſhew Cauſe as to that. 


The King and The Juſtices of Peace of Shrewsbury. 


M* Abney came now to ſhew Cauſe, and ſaid that the true 
Reaſon fo2 the Court's refuſing a Certiorari in the Cale 
of Utoxeter wag, that if the Rate ſhould be removed up the Booz 
would be left _—_— which he ſaid held in the pzeſent Caſe 
equally as in that. Judge Probyn and Judge Lee declared that 
that was the true Reaſon of that Caſe; accozdinglp the Rule 
was diſcharged. 


Viile ante 
5904. 
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R. Pilſworth moved fo a Mandamus to be direfed to the Ju- How far a 


ſttces of Peace in Berkſhire, requiring them to hold 
a Court of Conſervancy, in Purſuance of 17 Rich. 2. 9. fo2 that 


will not lie, 


_ of the River of Thames whic lies in their County. require ber- 
zut the Chief Juſtice ſald, that if there are any Complaints bn to hold 
concerning theſe Rivers, they are to be made at the o2dinary ur of 

Court of Seftions by the Wozds of this Statute, and no caetervene; 


articular Court of Conſervancy ts appointed by the Ack fo} 
his Purpoſe. Judge Lee ſaid, that the Court in 

crefev by Charter given to the City; accozdingly the Motion 
was refuſed. 


Kent and May againſt Kent. 


London 1g Thames. 


T HE Chief Juſtice delivered now the Opinfon of the Court Vide ance« 


upon this _— he ſaid the ſingle Queſfton which re- 386. 
mained as a Doubt with them was, with Regard to the Da: 
mages allowed _ the Affirmance of the Uirit of Erroz, 
from the Time of the Judgment given in the Common Pleas 
in Ireland to the Time of that Affirmance, and likewile with 
Regard to the Coſts given upon the TUrit of Erroz tn the 
King's Bench there. As to that, he ſaid thzee Queſttons were 
to be conſidered; Firſt, whether the Court of Ring's Bench 
below ought to have given any ſuch Damages at all. Second- 
ly, admitting that they ſhould, whether theſe Damages were 
rightly given againſt one of the Platntiffs in the pꝛelent TUrit 
of Erroz, Thirdly, — — that they were not, whether 
this Erro2 can be taken C_—_ of by both the Platntiffs 
ery Uo the Aſſignment of it. CUith Kegard to the firſt of 
theſe Queſttons, the Court were of Optnion, that ſuch Da- 
mages ought to be given; however not upon the Statute of 
Merton, but upon that of 16 & 17 Car. 2. 8. (4.) __ Statute 
was enafed in Ireland the Pear — ut with Regard 
to the ſecond Queſtton, they were of Opinton that the Oa- 
mages ought to have been given agatnſt them both jolntly. The 
Chief Juſtice did own, that as it appears upon the 4 
Reco2d, that the Anceſto? of one of the —1 Plaintiffs was 
alive ſome Time after the Judgment given in the Common 
Jleas, it might ſeem a little hard, that the Hetr of that Par- 
ty, who is one of the p2eſent Plaintiffs, ſhould anſwer koz that 

art of the Damages incurred between the Time of the firſt 
Judgment and that of his Anceſto?'s Death; but pet as the pꝛe⸗ 
kent Caſe is, he muſt anſwer fv2 that Part of them as well as 
fo2 the other incurring to the Time of the Aftirmance of the 
Tudgment; and this by the Statute of 16 Car. 2. which has 
been mentioned. Foz by that Statute, undoubtedly he muſk 
join in the 21 with the other Plaintiff, and by the 
(Uo2ds of it muſt be ſubjet to ſatisty the Damages likewiſe, 
He obſerved farther, that the Court were of Opinion, that thele 

Vox. II. 5 U Damages 
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Damages were not rightly given fo2 ancether Reaſon, namely, 
becaule no Crit of Inquiry was awarded, in ozder to aſcertatn 
them. De vid agree that it might be obfcced that this was not 
nceeefſary; beciule the annual Clalue of the Lands is alcertained 
by another Part of the Reco2d; (o that it may be ſaid that 
there 1s only Occaſion fo2 the Court to (increaſe theſe Damages 
in ]220po2tion; but the Statute laſt mentioned required this, 
and thercfoze it ounht to have been done. And this diſtinguiſhes 
the preſent Caſe from that upon the Statute of Merton; fo2 
there, thounh Damages are given, the Method of aſcertaintug 
them ts lett ta the Dilcretion of the Court; and = general 
Rule obſerved by them, has been not to grant a Crit of In⸗ 
qutry, where the Damages are either admitted by the Party, 
02 alcertained by the Jury, after giving their Cerdi; but in 
uthcr Caſcs to grant it. To this Purpoſe he cited 1 Lev. 92. 
t Lutw., 719, and the Caſe of Burden and Burden, Paſch. 3 Will. z. 
Rot. 393, Chis theretoze ſhews that the pꝛeſent Caſe is diſtin⸗ 
nuthable from the others, and there might be ſome Reaſon fo?2 
the Statute of Car. requirtng this; becauſe the Galue of Land 
many Times changes. To the third of theſe Queſttons he did 
agree that the general Rule of Law was, that the Perſon ſhall 
not be allowed to aſſign a Matter fo; Erroz, which is fo2 his Ad- 
vantage; and fo2 this qr *vY he cited 2 Cro. 92. 3 Cr. 891. 
Vel. 3. and Sawnd 239. but this Rule does not hold where the 
Erro ts in the final Judgment of the Court; and koz this 
Purpoſe mentioned 8 Rep. Beecher's Caſe and Rol. Ab. 765. This 
Zart of the Judgment therefoze with Regard to the Damages 
muſt be reverted; and fo muſt that with Regard to the Coſts; 
upon the Affirmance of the Judgement laid upon one of the Par⸗ 
ties likewiſe. But then he (aid tt would be p2oper to conſider 
in what Fozm the Judgment (ould be, which this Court ought 
to pzonounce, And here though the general Rule ts, that the 
Court above muſt pzonounce the ſame Judgment, which the 
Court below ought to have done; and fo? this Purpoſe he men- 
tioned 1 Cro, 442, 511. and 2 Cro. . vet in thele Caſes of 
CUrits of Erro2 into Ireland, this Rule does not always hold. 
Und in the pꝛelent Caſe, he faid this Court could not diref a 
a CUrit of Inqutry to the Sheriff of Kilkenny, which is the 
County where the Lands lie. But they can only order the 
Court below to iſſue ſuch TUrit, and that they take Care that 
Erccution be done upon tt. This is the lame Method as 
1s taken in CUrits of Erroz bzought in the Exchequer⸗ 
Chamber on Judgments of this Court; and fo2 this he cited 
2 Cro. 206, Vel. 14. and Car. 180. Accozdingly the Judgment of 
the Common Pleas in Ireland was affirmed in the whole of it; 
and ltkewiſe that Part of the Judgment of the King's Bench 
there, which affirmed the Judgment of the Common Plras to- 

ether with the Award of Setfin upon it, ozdered by the Rtng's 

ench, reverſed the other Part of that Judgment with Regard 


to thole Damages and Colts, and direcked the Court of — * 
on 


— below to award the CUrit of Inquiry, with Erecut 
upon it in the Manner that has been mentioned. 


1 Cumber 


un: 
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Cumber and Hill. 
HF Chief Juſtice now Delivered the Reſolution of the Court Vide antes | 


= 24 Cc 4 Meek. A RTE... 


the Party, oz a ſtrong Implication to that * But nei⸗ 
ther of thele was tn the pꝛelent Caſe; fo2 the only Woyds that 
— here anv Colour of Doubt, are thoſe, and for Default of 
uch Iſſue. But thoſe TUo2Ds map well refer to the UWIo2d Re- 
ſpc&tive, as well as to the other Moꝛds in the fozmer Sentence; 
; and ik ſo, the Leſſo2 of the Plaintiff 1s to take after either of 
: the two other Ozandchtldzen dying without Jue' reſpecktvelp; 
p and as the Plaintiff was of equal Degree of Rindzed to the 
? Teſtato2 with their B2zother and Siſter, this much confirms 
« this Conſtrudton. Tye only material Caſe that ſeems of any 
0 Cetght againſt this Opinion, was the Caſe of Homes und Mey- 
l nel, kepozted in Sir Thomas Jones 172. and in other Books. 
. But this Caſe matertally differs from that in many Reſpets ; 
R fo2 there the WMozds are, if they die without Jſſue, which 
c ſomething implies, that both of them are to die firſf; {tke- 
5 wiſe there was the Com all, which intimates that the Lands 
8 were to go all together; ſo there was not the Nozd Reſpective, 
8 and the firſt Deviſee was the Ceſtatoz's Daughter, the Re- 
: - mainder-man only a _— De laid likewiſe, this Circum- 
1 ſtance of Difference in Kindzed nnen the p2zeſent Caſe 
r from that in Dyer 303, 326, and 4 Ley. 14. Accozdingly the 
t Court gave Judgment fo2 the Plaintiff. 
Cc 
0 Dobſon and Dobſon. 
1 
J. 5 HIS Matter now coming on again, Mz. Strange argued fo? vide anten 
a the Platntiff in Erroz; he ſubmitted in the firſt place, that 07. 
c Damages ought not to have been given at all; {0} this does not 
e appear to be a CUrit of Dower unde nihil habet; the TWo2d Unde 
it deing omitted, and Damages are given in no other TUrits of 
8 Dovwrr, rr to Co. Lit. 32. b. De ſaid farther, that theſe 
r- Damages are given in the pzeſent Caſe a morte viri, whereas 
d they ought to have been given only a die Impretationis brevis; fo; 
ot the Demandant herſelf negleted a long while bzinging this 
t; Irit (her Title of Dower accruing in 1725, and this CUrit 
ch being bzought only in the ſecond Pear of the pzeſent Ring) and ſhe 
'0- ought not to take Advantage of her own Laches. He obſerved 
8 likewiſe, that the Damages were = too far, fo2 they arc 
ro given to the Time of taking the Inquiſition, after the firſt 
8 Judgment yp Default; and they ought to have been given no 
on longer than to the Time of that Judgment; fo2 that is ſuch a 
one upon which CTrro? _ be brought. De took Notice ltke- 
wy: Ly that the Judgment by Default was not rightly entred; 
tkoz t 


upon this Reco2d; and ſaid they were unantmouſly of O. 3% 
inton, that in this Cate no Croſs Remainder ought to be al- 
owed. De ſaid the general Rule tn theſe Caſes 1s, that no 

Eſtate ſhall ariſe, but where there is an erp2eſs Declaratton of 


cre were four Tenants, and pet the Entry is quod ipſe ſo- 
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lemniter exact' non vern' And laſtly, he concluded, that there 
was no Day given to the Demandant upon the CTirit of 
Inquiry, which ought to have been, accozding to Carthew 173. 
and ſo there was a Diſcontinuance. M2. Parker argued on the 
other Side, and ſaid that if the Party would take Advantage 
of this Deteft in the Writ, which has been menttoned, he ought 
to have removed the (lrit up by Certiorari, Then as to the 
Time from which the Damages are given, they are always com- 
puted a morte viri; and this by the Statute of Merton. So by 
Conftrutton upon this Statute, the Damages have always 
been given to the Time of the final Judgment; and to this 
J2urpoſe fs Leo. 56. and the Cale of Spiller and Andrews, Hill. 
8 Geo. 1. And as to the Judgment by Default, he ſubmitted it. 
that this could only be ſald to be Defeittive Latin, and might be 
made good. To thts Purpole was the Caſe of Peach and Chap- 
field, Mich. 4 Geo. 1. hat was an Afﬀton againſt ſeveral De. 
tendants, and they had concluded their Plea with hoc parat' eſt 
verificare. The Court was of Opinton in that Caſe, that the 
lea was well concluded, and ſatd that they would underſtand 
the CUlo2d lilis. In that Caſe the Cale of Hales and Owen was 
cited too, where the Wozds were, quod breve Domini Regis ema- 
navit, per quod Precepit; and there the Court (aid that they would 
underſtand the CTlozds Dominus Rex befoze the Ulo2d Præcepit. 
Then as to the Diſcontinuance, he conceived that there was 
none. De ſald that the Piecedents are conſtantly in this Man⸗ 
ner; and cited to this JYurpoſe Raſt. 238. b. Pla. 16. Co. Ent. 
181. 1 Brown, Ent. 222. and Rob. Ent. 221, 243, 254. But if this was 
any Otlcontinuance, it was cured by the Statute of 4 Ann. 16. 
144 Statute extends to all Caſcs, where there is to be 
a UUrit of Inquiry; and fo2 this Purpoſe he cited the Caſe of 
Henwrikes and Atkins, Hill. 10 G. 1. That was a CUrit of Erroz 
in the Erchequer Chamber, any a Oefeft in the Judgment 
given on Demurrer, which was held to be cured by that Sta- 
tute fo2 this very Reaſon. The Court declared themſelves ſa— 
tisficd with the Anſwers to all the Exceptions, excepting that 
of Judgment by Default; but as to that they inclined to think 
that the Exception was fatal; becauſe it did not teem to 
them that the TWo2Ds could be conſtrued in any other Denſe, 
than in the ſingular Number, Upon which Mz. Parker ſubmit- 
ted it, that the UWlozd Ipſe being wut in Court-hand, might be 
read Ipſz, there being no 12 in that Hand, that this 
will be only falſe Latin, and the reſt of the CUo2ds being wat 
with Contraittons, that they will ſerve fo2 the plural Number as 
well as the ſingular; and the Matter ſtood over. Vide poſtea. 
When « sei- | 
re Taclasy If : 
brought upon Cowper and Mapſon. 
* com- 
panceot . IN a Scire Facias againſt Ball to which there was a Demurrer, 
Recogni- M1. Denniſon ſubmitted it, that the Recogntzance was ſet fozth 
zance ſhall mong; fo} it was, that if one Solomon Smith ſhould not happen ta 
be ſan to yap the Condemnation Money, oz not ſurrender himcelt &c. 
desc be,in WHETEAS it 8 been that it he ſhould happen not to pay, 
ic, or no. AND then the CUozdg not ſurrender would be right, of he 
I ic 
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Chtef Tuftice thought this an Exception of ſome (Uei 2 
cozdingly the Matter ſlood over, Vide poſtea. ann 


The King and Ellams. 


R. Abney tame now to ſhew Cauſe, and ſaid that if this „. 
M Amendment ſhould be allowed, it would alter the very — _ 
Subſtance of the Defendant's ]Ilea. He obſerved, that this 
was an Inkozmation in the Nature of a Quo Warranto b20ught 
againſt the Dekendant fo? a the Difice of Mapoꝛ in 
the City of Cheſter. To this Inkozmation the Defendant 

lcads, that by the Charter two JIcrſong are to be nominaten 

y the Mapoz and Aldermen out of the Citizens of the City, 
Suburbs and Hamlets there adjoining, and that the Papo 
fo2 the Pear enſuing is to be choſen out of one of them. And 
the Dekendant avers, that he was nominated out of the Citti-. 
zens and Jnhabitants of the City together with another, and 
hat he was Duly eleſted out of one of them. accozding to 
the Fozm of the ſald Charter. To this Jlea there was a 
Gencral Demurrer. M2. Abney ſald, that the lea was certain! 
bad in Subſtance; fo2 by the Charter the Defendant confeſſes tha 
the Nomination is to be out of the Citizens of the City, Sub- 
urbs and Hamlets ; and pet he olledges that his Momina- 
tion was out of the Citizens of the City only, The Defen- 
vant has joined in Demurrer upon this Matter. And the 
Reco2d aftually made a Conſilium. And therefoze, if there was 
no other Objeition in the Caſe than this, he ſubmitted it, that 
was ſufficient to ſhew, that the Amendment ought not to be., 
De laid likewtſe, that the JPoſecuto? Had loſt a Trial; fo2 this 
Reco2d was carried down at the laſt Amtes upon an Jſſue to 
try, whether the Defendant was Alderman at the Time of his 
Eleſtion to be Peha. The Demurrer was joined even at 
that Time; but that Iſſue was not tried, the Pꝛolecutoz 
relping upon this Miſtake. He obſerved farther, that he was 
far from being certain, that this was not to be conſidercd 
as a Criminal P2oſecution, fo2 on Motion foz a new Trtal 
in an Inkozmation of this ©02t the twelve Judges were equal- 
ly divided in Opinion; and a new Trial could not be had. 
Mz. Strange and ſome other Counſel argued fo2 the Oekendant. 
They ſaid they did conceive, that eſpectally ſince the Statute 
of 9 Ann. 20. this was a good deal to be couſidered as a Ct- 
vil Suit. And as to the Loſs of the Trial upon this Account, 
they (aid the Fact was plainly otherwiſe ; fo2 the Reaſon of 
this Jnfozmation's being not tried was merely upon the Pꝛo⸗ 
ſccuto?'s being app2chentive that the Defendant would take 
the lame Challenge in this n which had been taken 
in another of the ſame Sozt bekoze. Ok this Fait they could 
ealily pzocure an Affidavit; and fo thep could, that the Fault in 
the Plea was not r any Oelign, but meerly to a Miſtake ; 
and they ſald that after a Demurrer the Court has of- 
ten allowed of Amendments. Foz this Purpoſe they mentton- 
ed the Caſe of Wilks and Rich, Mich. 9 Ann. where an Amendment 
was allowed after a Demurrer and even Argument had in the 

Vol. II. 5X Papet. 


_ 


ü 
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Paper. So in the Caſe of the Town of Malmesbury, Eaſter 
9 Ann. that was an Inkoz mation in the Nature of a Quo 
Warranto; there happened to be there a Miſtake tn the Name of 
the Coꝛpozation; a DOemurrer on that Account; and even after 
Argument, Amendment allowed. And Mich. 12 Anne, there was 
the lite Jnfozmatton relating to the ſame Town of Malmesbury, 
Iſſue taken upon Non uſurpavit, in the Poſtea the Iſſue was enter⸗ 
ed Non Cul', and the Poſtea amended Hil. 12 Geo. 1. in the Caſe 
of Ballam and Hartford, the Defendant's Jolea concluded to the 
Country, where it ſhould have concluded with an Averment; 
there was a Oemurrer and Joinder in Demurrer on this Ac- 
count; and pet after that it was amended, So the nert 
Cerm in the Caſe of Crocket and Jones, the Plaintiff in reply- 
ing to a Plea of the Statute of Ltmitittons had omitted ſet⸗ 
ting out the Continuances of the Tritt, which he ſerved out to 
take the Caſe out of the Statute; pet there even after Argu— 
ment upon Demurrer the Court gave Leave, that the Con- 
tinuances ſhould be entered. Jn the Cale of The King and 
Hughes, which was an Infozmation in the Nature of a Quo 
Warranto = ererciſing the Office of Mayo? ot the Town of 
Liverpool ; the Defendant ſet fo2th in his Plea, that the Mayo? 
ele# ought by the Charter to be [wozu betoze the late Mayoz, 
and two of the Vailiffs ; and he averred, that he was ſwo2n be- 
foze the late Mayo, Peter Witfeild one of the Batliffs and ano- - 
ther Bailiff, But by Miſtake Wirfeild's Chziſttan Name was 
miſtaken, fo2 it was Robert and not Peter. The Recozd was 
ſect down to Trial with this Miſtake in it. Clpon this there was 
Application to Lo2d Raymond at his Chambers tn Hil. Clacation 
e727, that they might have Liberty to make up a new Nccoꝛd 
of Nifi prius; and on 2 Counſel he direcked, that it ſhould 
be lo, and p2ovided this Necozd could be ſent to the Aſſiſes 
hefoze the Cauſe was tried upon the other, that the Cauſe 
ſhould be tried — this Reco2D and not upon the other. Ac⸗ 
co2dingly a new Kecozd of Niſi prius was made up, ſent down 
by an Crpzeſs to the Aſſiſes, got there befoze the Cauſe came 
on, and the Cauſe began to be tried upon that Reco2d ; but 
upon a Challenge being taken the Cauſe was withdzawn by 

onſent. Oo in the Caſe of Morton and Tuttey, Mich. 3 Geo. 2. 
in the Court of Erchequer, that was an Aftton fo2 erefing a 
p2ivate Muſance, In Trin. Term befoze there was a Demur⸗ 
rer to the L eclaration fo2 falſe Latin, and a Joinder in Demur⸗ 
rer, yet in Mich, Term followtng the Court allowed the De⸗ 
murrer to be withdzawn on pleading an iſſuable Plea, though 
it was urged there that the Party had loſt the Benefit of a 
Crial: and to the ſame Purpoſe they cited the Caſe of The 
King and Hays, Vol. 2. 142. Hutton und Walker, Vol. 2. 220. Dum- 
mol and Aldworth, Vol. 2. 291. The King and Charleſworth, Vol. 2. 363. 
and the Cale ok the Outcheſs of Marlborough, Vol. 2. 418. and 


farther relted upon 1 Cro, 11 1 Show. 293. 2 Mod. 167, and 
1 — 347. The Chtef Juſtice ſaid, that as this is an Annual 


ffice, it would be a Thing of dangerous Conſequence to al- 
low an Amendment of this Sozt as a Thing of Courſe, with⸗ 
out laying a pzoper State of the Fait by Aftidavit. Foz if ſo, 
it would be in the Power of ſuch Officer at any Time to 145 


$ 


—— 
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his Office out, betoze Judgment could go againſt him; and 
therefoze he thought the p2eſent Rule Would be diſcharged , nf- 
ving the Oefendant Liberty to move this Matter again upon 
p2oper Afﬀidavits. The reſt of the Court were of the ſame 
Optnton. Accozdingly this Ruſe was diſcharged, and the laſt 
Oay of the Cerm two Afﬀidavits were laid befoze the Court; 
one, that the Trial did not go on merely on Account of the 
Challenging ; another that this Fault in the Plea was owing 
Court made a new Kyle to ew Cauſe? why the Vier od 

K auſe y the Plca 
not be amended, Vide poſtea, 8 * 


The King and Witchurch. 
How far the 


Erjeant Birch moved to quaſh a Mandamus rrquirfng a certain Court will 

Mayo? to deliver Books over to a Town-Clerk, But the e « 
Day of the Return 3 out, the Court refuſed to do if. b, Kal 
And Judge Lee ſaid the like Motion was refuſed in the Caſe thar the Re- 


of The King agatnſt The Mayor and Juſtices of Wallingford. turn Day io 


it is expired, 
Anonymus. 


M* Parker moved fo2 a Certiorari to be directed to the Juſtices How far « 
in the Commiſſion of the Old Bailey to remove up an Certiorari 
Indickment fo2 Perjury, De ſaid he owned that this Applt- —— lie 
cation was made on the Part of the Defendant ; but yet as 5. fg 
this was only a Pisdemeanoz, he ſubmitted it, his Motion ger — 
was regular, and ſald he apprehended a like Motion was move up an 
ranted in the Caſe- of The King and Forreſt ; and the Reaſon lodidment 
e took to be, that the Judges ſeldom attend there after the — 
Trials of the Felons are over. But Judge Probyn ſaid, the 
laſt Time he attended at the Old Bailey he heard two Indick⸗ 
ments fo2 Misdemeano2s himſelf. And Judge Lee ſaid he re- 
membered the line Motion was refuſed in the Caſe of The 
King and Lady Blunt. Accozdingly it was refuſed in the pꝛelent 


Cale. 


The Ki Pool, G 
+5. „ fr. . 3. 


T HE Defendant having obtained a Rule, that Judge Lee How far the 
would ſpcak with Judge Forteſcue concerning the State of the Court will 
Evidence in this Cauſe that was tried befoze Him, Judge Lee re- $4" 4.0" 
- potted the State of the Fait in the Manner following. This Reason 1 

— an Infozmation in the Nature of a Quo Warranto granted the jury“, 
againſt the Defendant ſoz exerciſing the Office of Mapoz in the — \, 
Vozough of Liverpool. Four Jſſues went Down to be tried — _—_ 
and the Judge was ſatisfied with the Uerdi# on thꝛee of p;:46io of 
them; the fourth Jſue was, whether the Defendant was the Judge. 
duly cleced. The Evidence on that Jſſue appeared to be, that 
the Charter-Oay fo2 the Eleftton was St. Luke's Oay the 
x8th of October; there was a good deal of Diſozder upon ou 

ctton 
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Eleiton on that Day , accoꝛdingly by Conſent the Boll was ad- 
ourned till eight of the Clock in the nert Mozning; then the 

oll went on, and the Defendant had the Majoztty of Uotes. 

pon this Evidence the Judge directed the Jury to find a Qerdift 
on this Iſſue fo2 the Defendant ; but they found it fo2 the King. 
(Upon this State of the Caſe Bz. Abney ſatd, that he conceived 
that he was intitled to pꝛap, as a TRE of Courſe, that a new 
Trial might be granted. And ſo he fatd in the Bewdly Caſe, 
which was even a Trtal at Bar, where the Court direfed the 
Jury to find a Qerdf# ſpecially, and they found it generally 
cleven Judges were of Opinton agatnſt one, that a new Tria 
ſhould be granted; and a new Trial was granted acco2dingly, 
M). Strange and others of Counſel on the other Side ſafd that 
they ſhould not contend but the general Rule was as has 
been mentioned. But in the p2zeſent Caſe, they lald the Ad- 
journment of the Poll appeared upon the Recozd; and as it did 
ſo, they conceived that by the Reco2d the 11 appeared 
to be legal; and no Conſent could make it good; becauſe on 
the Charter-day the ©ffice of the pzecedent Mayo2 abſolutely 
determined; and they ſhould have ſubmitted it to the Court that 
this Caſe was not within the Benefit of the Statute of 11G. r, 
which allows of Adjournments in certain Caſes. The Court 
thought this a Queſtton pzoper to be conſidered of; acco2d- 
ingly the Rule foz granting a new Trial was inlarged till the 
next Term. Vide poſtea. 


Hollowday and Pit. 


T HE Chief Juſfſce ſafd now, that all the Judges of England, 
crcepting M2, Baron Carter, had met upon the Conſidera- 
tion of this Cale; ond their unanimous Opinion was, that 
even after a Diſſolution, the Bembers of the pꝛecedenk Par⸗ 
liament are tntftled to ſome P2fvilege in returning to their 
reſpetttve Places of Abode; what Time that Pyzivilege was 
confined to there was no Dccaſton to determine; becauſe ſup: 
poſing the Ttme of P2tvilege to be only a conventent one, their 
Opinions were, that the Defendant had not even that conve- 
nient Time allowed him; he being taken in Execution within 
thiee Days after the P2ozogation, and two Days aftcr the 

ifolutton. The great Queſtion which they doubted upon 
was, whether the Method, which the Defendant had taken 
to obtain his Diſcharge out of Cuſtody, was a p20per one, 02 
not. As to that, he ſaid all their Optntons were, that if the De: 
fendant had (ed out a Writ of Pzivilege under the great Seal, 
that would have been a p2oper one; whether this was ſo, oz 
not, the Judges differed in Opinion. Accozdingly the Reſolu- 
tion of this Court was, that this Rule ſhould be inlarged till 
the nert Term, that they might have an Oppoztunity fo; con- 
ſidering moze fully, whether this was a proper Method, 0} not; 
and in the mean Tim? the Dekendant ſhould have Liberty given 
him to e out a CArit of Paivilege, if be thought pzoper. 

e poſtea. | 


s Cary 


—— . OO ACC 


P 
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Cary and Hilton. 


HE Chief Juſtice now delivered the Reſolution of the Court vive ane. 
T in this Patter; he ſaid they all agreed that this Dies __ 
would have been bad upon a Demurrer; and ſo if the Jury had 
found that the Lands were the pzoper Lands of the Plaintiff, 
and not of the Defendant, this Uerdi# poſſibly would not have 
made it good. But as they have found that this is the pꝛoper 
Eſtate of Inheritance in the Sant, they thought it had made 
it good; becauſe otherwiſe the Court muſt intend a particular 
Eſtate in Somebody elſe; and to this ]Purpoſe the Chief Juſtice 
mentioned the Caſe fn Vent. 123. and that of Yateman and 
Muſtard befoze cited. Accozdingly the Rule was diſcharged fo2 
arreſting the Judgment. 


| Deveniſh and Martin. 


HE Chief Juſtice delivered now the Reſolution of the vide antes 
Court in this Matter, which was, that as this was a 313- 
Diſcontinuance, the only Method of obtaining double Coſts 
was by Rule of Court. The Chief Juſtice ſald that none of 
the Statutes give üngle Coſts in theſe Caſes of Diſconti- 
nuances; but they are only given by the Court, as Terms 
which they put upon the Party when he mones to Diſconti⸗ 
nue. And theretoze as ſingle Coſts are only given by Rule 
of Court, the deuble Coſts ought to be given in the ſame | 
Manner. — that Part of the Rule which related ta | 
the Suggeſtion was diſcharged, and the other Part, which re- 
—— to the Paſter's Allowing double Coſts, was made ab⸗ 
olute. 


The King and Brooks. 


N Rule to ſhew Cauſe why the Defendant ſhould not have a When « Re- 
O Copy of the Venire and Diſtringas, M2. Strange ſafd that this #074 i» ſent 
was an Info2mation in the Nature of a Quo Warranto, byought 4ownby Mie- 
againſt the Oefendant fo? ererciſing the Otfice of Batliff. in the r 0 be 

own of Liverpool. This Cauſe he ſaid was tried in the Counts cried in « 
ty Palaſtine of Lancaſter, and was ſent down by Mittimus; County Pa- 
and the Venire and Diſtringas both iſſued out of the Court be- —_ 209! | 
low; therefoze theſe Writs are not to be filed in this Court, een 
and conſequently this Court cannot give the Party a Copy of not give 
them. In the Caſe of The King and Franklin, Vol. 1. 37. Leave that | 
Motion- was made that the Poſtea might be filed tugether with Copies tall 
the Venire and Diſtringas, in ozder that the Party might bave doe en ©! 

optes of them. But even there the Court was of Opinton or Diftringas, 
that the Poſtea and Diſtringas 1 to be - tho'* it was agreed 


that the Venire ſhould not. The Chief Juſtice ſald that where 


any Potion is intended to be made on the Jes Side, a Rule is 
d2zawn up upon Motion that the Plainti 
| 3 


'S. Attozney ſhall -at- 
l ; tend 


r 
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tend with the Poſtea; in the Crown Side the Fozm of the 
Rule in ſuch Caſes is, that Jzoceedings ſhall be ſtaid till the 
2 biting the Poſtea into Court. In neither of theſe 
aſes the arty has a Liberty given him to take a Copy of 
the Poſtea; but the Patty has a realſdnable Time allowed him 
fo2 looking into - oſtea, and examining it. The reſt of the 
Court were of the ſame Opinion, — the only Rule 
that they made was, that the Poſtea ſhould be bꝛought into 
ourt, Vide poſtea. | 


Caſwell and Norman. 


Whena Writ A. Deniſon moved that the Court would give Directions 
of Error is to the Waſter to allow Coſts againſt an Executoz, upon a 
hranght dy (Ulrit of Erro; bzought by htm on a Judgment, charging him 
bos ler he with a Devaſtavit. M. Parker argued on the other Side, and 
fall pay Catd he ſhould not contend but in Caſes of this Sozt Erecu- 
Coſts, or not. (02S muſt put in Ball upon Writs of Etroz; and ſo ts 1 Sid. 
| z68. but the Statute that gives Coſts upon Writs of Erroz, 
| he rohrefved, did not extend to Executo2s; betauſe they do nor 

Coſts upon the onginal Judgment. The Chief Juſtice 

falv that (t wag true — 1 that Plaintiffs Exrcutozs do not 


help that upon the ozthinal Judgment; but it has been always 


4 


that Dekendants Erecutozs do. The lame Dittinckton 
| thought ought to be obſerved upon i of Exxo;; eſpect- 
ally as lh the pzcſent Caſe the Executoz is found to be gutt 
CE er EN Ge 
uſtice , ners p n to 
low the Defendant in Ertoz his Colts, 


Neal and Peiſely. 


When « De- THE Defendant was arreſted N returnable the firſt 
claration is Return of this Term, and upon wat was committed to 


delivered a- 
the County Gaol of Northumberland. The Plaintiff's Attozne 

r w . Deiwerch u ration te him in Cuſtoo de Je menſem Pas 
N and decauſe the Defendant did not plead in e 2 Days gner 
fir the D- Judgment. Clpoy this it was teferred to er to the» 
fandum , Qajre | the Irregularity of this Judgment, and now be te- 
pl 44+, pozred the Fat to be in the Manner that has veen Mentioned, 
withik vb but with thts additional mance, that there was no No» 


bay. tice to pltad within the eight Daus anne ded to the Derlarut ion. 
1, Agar argued in Support of this Judgment. Pe ſaid be 
aid the Peder upon 4.8 5 Wil & Ma. »r. now Minden 
the 4K 5 . a. Er. 0 ften 
the In t was irregular. But he ſubuntted gt, that che 
tare Rute made in 3 Geo. 2. fog utteteng the Came fo2 pleading, 
ertenved to Pzoſoners as well as other Prrſons, and theres 
tha * Rule was no longer en fexce. The Chief Juſtice ſaib 
t e 
the 4aſt 


ould have much incnned to have been of Dpmion that 
was no Deeaſion to give an Optnton upon that Joint; — 
2 


ule did not ectend to Porſons in Tuſody; but there 
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the p2oper Motice was not annered to the Declaration; and 

hav vepended meer pol hi Rule pecoringy the duvet 
l cozdingiy the Judgment 

was ſet aſide with Coſts. : * , 


Jennings and Kerridge. 


Mir Harvey moved that the Defendant might be at Liberty How fur the 
to enter up a Judgment as of ; Geo. 1. upon Notice of Court will 
the Motion given to the Defendant. The Chtef Juffice od. —_—— 
ſerved that this might be dangerous on Account of Pur. j;40..e” 
chaſers; upon which My. Harvey ſaid that he was willing may be en- 
to cnter into a Rule of Court that the Judgment ſhould not cred nune 
be decketed but of this Term. Che Chtef Juſtice ſaid, that bro tune. 
fill the Plaintiff would have ft in his Power to docket it 
as of the Term it was entred up in, and it would only be 
Contempt of the Court; fo2 this Reaſon the Motion was refuſed, 


The King and Winnyat. 


M* Strange took ſeveral Exceptions to an Ozder of Sefſſons Wh 

made upon the Defendant to pay zo l. Wages to his Ser» Ger f. 

bant; Firſt, that none of the Juſtices appeared to be of the de for 
uorum. Secondlp, that the Seſſions are laid to be held fo2 the Payment of 
ounty, and not in the County. ev in of that the Service does Servants 


not appear to have been perfozmed in the County. And laffly, ng Ac 
that the Defendant does not 12 to be of the County. At ger 9411 bo 
cowdingly a Rule was made to ſhew Canſe; and the nert Term id 10 be 
the Rule by Tonſent was made abſolute. good, or 


not, in Point of Form. 
The King againſt Friend and his Wife. 


HE Defendant habing been cotvited 41 che Sen. en per. 
T tute of 10 Geo. 1. cap. 10. fo beating Exnſe-Oficer in . tw 
the Errcutton of their Otice; on: Lacy moded in att of Lifted upon 

vemeat, that there were diſtin Penalties given of 50 l. _— 
e one on the Wife, the other on the Pasband; whereas one % 
{ty of 530 1. onght to have been inflited upon the Pusband {ff ent the 
— Acrowdingly a Rule was made to ſhrew Canfe, Vide Baring 7 
poRea. cer o 


the Exciſe, 


how far there all be diſtin Penalties given upon that Statute, or not. 


Banghan 


it 
þ 
N 
[4 
| 
: 
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Banghan againſt Lother and others, 


Whenan Ac- Sittings at 1 * Treſpaſs brought againſt the Defendants fo 
ton of Trel: Guild- Hall, ny be Goods, the Plaintiff proved his Polſ⸗ 
— u bor le ſluon in them as Cruſtec foz one Davis, upon a TUrit of Erecu- 
the toking of £101), marked fo2 zoo l. againſt the Goods of Atchenſon. Atchen- 
Goods, how fon had confeſſed a Judgment fo2 600 l. to Davis, and a CUrtt of 
fer the De. Erecution which was marked fo2 zoo l. came to be levied upon 
8 Atchenſon'g Goods the sch of November laſt. The Sheriffs 
w proves Vutliff upon the Execution levfcd but 881. 4s. and returned this 
Tuletothoſe UPON the CUrit, As (von as this Execution was ſo made, a 
Goods under Will of Sale mas made of the Goods to the Plaintiff, in Truſt 
an Execu- fo; Davis, but Atchenſon'g Tlife continued in {Poſſeſſion of theſe 
fading OOODS, and carried on the Buſineſs of the Þouſe, her Pugband 
he har plead. be lug gone off, On the Part of the Defendant, OSerleant Dar- 
ed ihe Gene- nel at firſt only endeavoured to ſhew that the Plaintiff had not 
ral Iſſue. ſuch a Poſſeſſion in theſe Goods bp this Means, as to be able 
to maintain Treſpaſs; and thought he could not be allowed to 
ſhew a Title to them under another Judgment and Erecutſon, 
in as much as the Dekendant had 1 generally Mot gutlty, 
But the Chief Juſtice ſaid the Z)efendane might be admitted 
to give this Evidence upon this Iſſue, in as _ as this 18 
only a Diſpure about the Right of thoſe Goods between two 
Judgment-Creditozs; though he did 8 that if this Action 
hob been bought by Atchenſon himſelf, the Dekendant muſt 
have juſtificy the Taking ſpecially. Clpon this the Serjeant 
went into the other Part of his Evidence, and ſhewed a Judg⸗ 
ment by Default obtained by Lother againſt Archenſon, and a 
Writ of Inquiry, aſcertaining the Damages to 17s. 10d. And 
upon the za of December an Execution was made upon the Goodg 
in the Dands of the life of Archenſon. Mz. Marſh by wap of 
Reply ſhewed, that Davis had at ſeveral Times aſſiſted Atchenſon 
with Sums of Ponep, that at the Time of the Erecution 
there was at leaſt 86 |. bona fide due to Davis; that Atchenſon had 
been an abſconding Man fo2 ſome Time; and that befoze and 
after the Erccutton, ſeveral Perſons had ſent Goods into the 
houſe upon the Credit of Davis, belteving that Archenſon's Uiife 
ated only as Servant to him. The Chief Juſtice in ſumming 
up the Evidence ſaid, that if .any open Agreement could have 
been p2oved at the Time of the firſf Execution, that Atchen- 
ſon's Mike (ould continue in the Poſſeſſion of the Goods, as 
Servant to Davis, to make a farther Impzovement of them 
fo2 his Benefit, he ſhould have thought the Gerdick ought to 
bave been fo} the Plaintiff, But as no ſuch Agreement was 
— 1 he thought this Cranſactton ought to be conſidered frau- 
ulent with Regard to the Ocfcndant; and therefoze the Jury 
ſhould find a Uecrdiit fo2 bim; which they accozdingly did. 
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Ward againſt Dunce and Norton. 


Sittings at Tx an Aﬀton of Treſpaſs and falſe Impziſonment, How far « 
Guild-Hall.L fo2 taking and detaining the Plaintiff two ſeveral Prifoncr may 
Days, namely, the 28th of March laſt, and the 4th of April be retaken 
following, the Defendant Dunce pleaded a ſpecial Juſtification, , K. 
As to the Impztfonment on the firſt of theſe Days, he pleaded *** 
that he was a Shoe maker, and that the Plaintiff brought him 
ſir Skins of Shamots Leather to ſell, that the Defendant era- 
mined him what Right he had to ſell them, and that the Platn- 
tiff inkozmed him that he ſold them fo2 one Pz. Dunce, who 
happened to be the Defendant's Bzother. The Defendant up- 
on this ſent fo2 his Brother, and he told him it was an Impoll⸗ 
tion; and fo2 this Reaſon this Defendant ſent fo2 the other De- 
fendant Norton, who was a Conſtable, and rhe Plaintiff was 
taken into Cuſtody by him, and carried to a Spunging-Þouſe fo; 
about dose Dours. When the Plaintiff was at the 1425 
ouſe, it was too late to carry him bekoze a Juſtice of the 
eace, it —— about 9 of the Clock on the Saturday Evening, 02 
oz the Plaintiff to ſend fo2 his Friends to ſhew how he came by 
the Goods. Upon the Plaintiff's Requeſt he was diſcharged out 
of Cuſtody fo? the preſent, upon his agreeing to leave the Goods 
with the Defendant's Bother, and p2zomiſing to come again to 
the Defendant's Bzother on the Monday Mozning following ; 
and then to juſtify his Right to the Goods, but he did not come 
accozding to Pꝛomiſe. As to the Impuſonment on the ſecond 
of theſe Days, the Defendant pleaded _at he ſent fo2 the other 
Defendant Norton, to retake the Platntiff fo2 his having eſcaped, 
and to carry him befoze a Juſtice of Peace, which was acco2Þ- 
ingly done. The other Defendant being a Conſtable pleaded 
Mot guilty, as to the whole. This Cauſe coming now to be 
tried befoze the Chief Juſtice, the Juſtification on the fir 
Day was fully proved, and the Chief Juſtice thought it to be a 
good one in Point of Law, Put as to the ſccond Juſtifi- 
cation he at firſt doubted, whether what the Plaintiff did 
could be called an Eſcape; however, upon farther Recolletfon 
e ſatd, that when the Plaintiff was lawfully in — in the 
ands of the Conſtable, he could not legally be diſcharged 
out of that Cuſtody, but by a Juſtice of Peace; and therekoze 
what the Plaintiff did was an Eſcape. But then he ſaid, he 
could not be retaken fo2 the Eſcape, but by a Juſtice of Peace's 
C(Uarrant, Foz although foz Neceſſity Sake, on Suſpicion of 
Felony, the Law allows a Conſtable, oz cven a p2ivate Perſon 
to arreſt another that is ſo ſuſpecked, without a CUarrant, pet 
to juſtify a Retaking foz an Eſcape, he thought ſich Warrant 
was neceſſary; and therefoze inclined to think that the ſecond 
Juſtification was bad. However, becauſe upon the PPlaintiff's 
Evidence the whole Tranſaffon appeared to be done out of an 
— Deſign, he direcked the Plaintiff to go into the JPzopf of 
is Caſe, and ſaid he would leave the Matter to the Jury. 
The Plaintiff went into his P2oofs 2 and ſhewed 
that tough the Plaintiff did net come to Pꝛ. Dunce's Diether 
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at the Time appointed, pet afterwards a Friend of his did 
come to him and fully ſatisfied him he was well intttled to 
the Goods. M2, Dunce the Dekfendant was acgualhted with this; 
but Norton knew nothing of it. Upon this the Chief Juſtice dt- 
recked the Juty to find a Clervift fo: the Defendant Dunce upon 
the firſf Juſtiffcatton, againſt him upon the ſecond; and to lind 
a Gerdi fo2 Norton upon the Whole, which they accozding ly did. 


proctor and others againſt King. 


How far « Fittings at TN an Aﬀfon brought upon a Policy of Afſurance, 
erk Suild-Hall. 1 the Caſe upon the Plaintiff's Evidence appeared 
ar the Manner following. On the 17th of December 
ito to New [aſt the Oh p Called the Friends Adventure ſatled from Sevil in 
Srile how far Spain laden with a Cargo of x es and Lemans. On 

to Old Stile. the 230 when the Sip was ont at Sea near the Inland of 
Merlune upon the Coaſt of Brirany, a very great Stozm aroſe 

and the Ship and Cargo were loſt in it. However there 

as no Oppoztuntty ok giving Advice of it till the 39 of 

anvary following, and then a Letter was ſent to one of the 

laintiffs giving an Account of it, which did not arrive till 

the 107 Apon the sth the Policy of Aſſtrance was ſub- 

ſcribed by the Defendant foz roo!. ro per Cent. being to be 

allowed the Defendant in Caſe of a Loſs; but by the Terms 

of the Policy no Account was to be given of the Galue of 

the Loſs by the Aſſured ; and this Poſtcy the Defendant ſtb- 

ſcribe fo2 the Conſideration of a Guinea and a Þalf uy. 

| on the Defendant's Evidence the Caſe appeared to be in 

this Banner. On the 4th of [aunty Captain Mullens arrived 

with his Ship, which had ſarted from Sevil likewtſe, and in 
Butrolph-Lane, which was the Place where the Platntiffs who 

were D2ange Merchants lived, immediately gave an Account, 
that the Platntiffs Sbtp ſet kati two Days befoze him, and 
that a dat N a much better Satler than his, and the Sea 
being at that Time ercecdingly dangerous, the common Repozt 
about the Neighbourhood wag, that the Plaintiffs Ship muſt 
certainly have been loſt. It was ſwozn too by the Defendant's 
Uitne 13 that at leaſt they belfeved the Plaintiffs had heard 
of this Nepozt at this Time, if not had it from Captain 
Mullens himtelf. Notwithſtanding this 2, Strafford, one of the 
latntiffs, who was Partner with the others in this Ozange 
rade, on the 8th of January went to Mz. Prade a Baker, and 
told him that he had received Advice from his Coztreſpondent 
at Sevil, that his Ship had not ſafled from thence the 22d of 
December, but that it intended ro ſet Satl within a Day 02 
two afrer that Time, and upon that defired his 3B2oker to 
et a Policy of 1001. ſubſcribed fo2 him upon that ove. 2. 
trafford had this Letter in hts Wand when he gave the Direcki⸗ 
ons to the Boker, but did not read it to him, noz did the 
Poker look upon any Part of it, The Broker likewiſe 0- 
mitted to ask any Queſtions, whether 1 9j meant 
New Stile oz Old Stile, when he ſaid the was not ſet 
out the 22d of December; bit the B2oker (woz2e, that as = 
I a 
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was no particular mention of Jew Stile he underſtood M2. 
Strafford to mean Old Stile; and accozdingly rep2eſented to 
the Dekendant, that the Ship had not ſet Satl the 22d of 
December, which he underſtood to be accozding to Old Stile, 
and the Oefendant took him in that Senſe likewiſe. The 
1latntiffs in the r Reply ſhewed, that the Poſt in going from 
Sevil to London is never leſs then 22 Days, and therefoze as 
Mz. Strafford had his Cozreſpondent's Letter in his Dand on 
the 8th of January, and told his Broker the Contents of it, 
he could not poſſibly mean any Thing but New Stile. And 
beſides, upon Reading the Letter now in Court, it appeared, 
that the Plaintiffs Cozreſpondent had given them Advice, 
that Captain Mullens had aftually ſatled at the Time the Letter 
was dated; \o that the Platntiffs might very well be —_— 
to have given Credit to thetr Cozreſpondent rather than to 
Captain Mullens. Apon this State of the Evidence the Chief 
Tuſtice directed the Jurp, that if they were of Opinion, that 
Mz. Strafford gave ſuch Inkozmatton to his Boker as might 
naturally miſlead him, then they ſhould find thetr Uerdif# fo2 the 
Defendant ; but if on the Contrary they were of Opinton, 
that Pz. Strafford gave a common Account of this Batter, and 
fuch as the Bzoker ought to have underſtood in the Senſe 
of New Sttle, then thep ſhould find their Clerdift koz the Plain⸗ 
tiffs. Che Jury were of this latter Opinion ; accozdingly the 
Plaintiffs had a Gerdic and 9ol. Damages. 


Term. 
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Metcalf and Hayes. 


_ — 1 N an Aﬀton 28 by the Plaintiff foz a Sum of Money 
Rus ! due to him as Scrivener, Pz. Field obtafned a Rule the 
for referring laſt Day of the laſt Term fo? taring his Bill. Mz. Abne 
a Scrivener's and Mz. Strange moved now, that that Rule might be dil, 
Bill to bo charged ; and fo? this Purpoſe produced an Aﬀidavir, that all 
taxed. the Items of the Pill related to Buſineſs done by the Plaintiff 
as Dcrivener, and not as Attozney; foz which Reaſon they ſub- 
mitted it, that this Caſe was not within the Statute of 2 G. 2. 
22, Mz. Marſh and Mz. Field argued on the other Side, and 
ſaid, that the Plaintiff was admitted an Attozne immedſateſy 
upon the making of that Ac, as they believed all other Scri⸗ 
veners were, thinking that they were included within tt. The 
obſerved farther, that many of the Items related to that which 
was the proper Buſineſs of Attozntes, particularly, that fo 
D2awing Bekipe and Concozd of a Fine; and therefoze, though 
the Plaintiff has (won that he did not ai in theſe Matters as 
Attoznep; pet they ſubmitted it this Caſe muſt be within the 
Meaning of the A#. And laſtly, they took Notice, that when 
the fozmer Rule was obtained, 997. Strange had Notice given 
him of the Motion, and he detended it then; fo2 which Reaſon 
it was too late now to move to diſcharge it. The Chtef Ju- 
ſttce ſaid, — in the Nature of the Thing itſclf, he ſhould have 
thought this Matter pzoper foz the Examination of the Ma⸗ 
ſter, as many of the Items relate merely to the Buſineſs of 
an Attozney. But ko; the laſt Reaſon that has been mentioned, 
namely that the Court made this Rule on hearing Counſel on 
both des, he thought clearly that it ought to ſtand; accozd- 
ingly the pꝛelent Motion was refuſed. 
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Jaſper and Grovener. 


Ty an Acton b2zounht againſt the Defendant as Erecuto? to How for the 
one, who was Fato2 to the African Company; Serſcant Conn »ill 
Wright had obtained a Rule laſt Term fo; enlarging the Time b. 
fo2 pleading to the firſt Day of this Term, upon an Aﬀidavit that . 
the Oekendant was [ctzed with the Dead Jalſey, ſo ihat be was pleading 
not able to fprak 02 waite his J2ame, and likewile upon his a- ſhall be en 
greeting that the Dekendant ſhould not in the mean Time give \*"e<4 
one Creditoz a Pekerence in Papment to the other. Scrjeant 
Wright moved now that this Rule might be farther enlarged 
to the firſt Day of nert Term, upon an Affidavit that the 
Defendant continued under the lame DOtfabtlity, and likewile 
upon his — to the ſame Terms as he did bekoze. M.;. 
Strange argued on the other Side, and ſatd that the Defendant's 
Counſel had not given the Court any Reaſon to believe when 
the Defendant will be out of this Oiſability; and therefoze 
_ was no G2ound fo2 enlarging the Time {02 pleading far- 
ther. De likewiſe compared this Caſe to that of a Motion to 
put off a Trial; where the Court will not grant it, unleſs ſome 

20bable Cauſe 1s ſhewn, that the Partys CUitneſſes will re- 

urn in a reaſonable Time. The Chtet Juſtice ſatd, that in 
the Caſe of :. Pit, who was [tkewiſe an Executoz, and diſa- 
bled by the At of God, in the ſame Manner as the p2eſent De- 
fendant ts, he remembzed the Court of Chancery granted a 
Commiſion to put the Teſfatoz's Cﬀeits into the Wands of 
ſome other Jacrſons; and he thought that would be the p2oper 
Application in the p2cſent Caſe. However, Judge Page and 
Judge Lee ſaid, that if the Defendant's Counſel would conſent 
percmpto2ily to try this Cauſe as of nert Term, and (o ſubmit 
to the other Terms that were offered, they ſhould think it would 
be a Realon fv2 enlarging the Rule fo2 pleading to the Time 
that has been deſired; accozdingly upon the Dekendant's Coun» 
ſel conſenting to this, the Rule was cnlarged till that Time. 


The King and The Juſtices of the Town of Shrewsbury. 


R. Abney coming now to ſhew Cauſe, it appeared to the vice ans 
Court that there was no Partiality in what the Juſtices 44+ 
did; accozdingly the Rule was ditcharged. | 

N. B. In this Caſe Judge Lee ſatd that this has been de⸗ 
termined, that Juſtices of Peace are bound to ſign a Pooz's 
Rate, though they have legal Exceptions to it; and a Manda- 
mus Will lie fo2 this Purpoſe. The Reaſon, he ſatd, is, that 

till the Rate is ſigned, the Matter cannot be put into a Me 
thod of Trial: | 
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The King againſt Nap and others. 


Now fur un 82 Chapel moved, that a Rule might be made abſofute 
Aﬀhdavit is fo2 an Jnfoxmatton (1 the Mature of a Warranto got! 
neceſſary '® again the Defendants, to Qew ty what Authozity they claime 

bo taken No- tg be Freemen of the City of Wincheſter. M2. Strange on the 

drawing up other Side ſaid, that as to two of the Ocfendants he should 

« Rule of not oppoſe the Rule's being made obſolute. But as to the 

Court, others, the Cauſe that he chewen was, that the Election of 

theſe Defendants to their Freedom depended upon the Calidity 

of the Clettton of the late Mayo; that a Rule indeed was 

made abſolute fo2 an Jnfozmation in the Nature of a Quo War- 

- ramo apatuſt the Mayo?, and that Rule was read, when this 

Rule ſhewing Cauſe was obtained; but it does not appear 

op this Rule that any of thoſe Affidavits, which the fozmer 

ule was obtained upon, was read at that Time. M). Taylor, 

who was Attoznep fo? the JPzoſecutoz, however did aver, that 

E had thoſe AMdavits in Court, andeſey were both put in, at that 

ime it was not thought neceſſary that the Aﬀidavits ſhould be 

read. The Court ſatd, that it was certain, that thoſe Affidavits 

coald not conclude the pzeſent Defendants, but they ought to 

| have an Oppoztuntty of anſwering them. Foz which Reaſon 

. they thought that thoſe Amdavits ſhould have been inſerted in 

| the Rule; and bceaule they were not, the Court diſcharged it. 


The King and The Inhabitants of Crakmarſh, 


— my ante A Appointment of Overſeers being returned upon a Cer- 
198. tiorari, @erjeant Birch took two Crceptiong to it; firf, 
—_— web as that it does not 1 — to be under the Seal of the Ja⸗ 
quaſh an Ap. Ne; ney, that thts Appointment of Overſeers is fo? the 
ment of Ulll, not fo2 the Pariſh of Crackmarh. TWitth regard to the firſt 
— ok thefe Exceptions the Chief Juice ſald. that where a Co- 
or not. roner's ＋ 2 is ſent up into this Court, he did agree 
the Seals of the Jurozs muſt be afficed to it; becauſe there the 
uginal (tfelf is ſent up. But here the Tranfrript is only re- 
turned; and as it is ſald to be under the Hands and Seals of the 
Tuftices, he thought tt (ſufficient, ith regard to the ſecond 
Exteptton he ſaid, that though the Statute of 4; Eliz. 2. has 
been conſtrued to extend only to Pariſhes; pet the Statute of 
1 e. 12. (21.) hus been held to extend to Ex- 
traparochial Plates; und fince that Stature that Overſeers are 
to be appointed by the Inhadttants of yu laces equally as 
they were befoze by the Inhabitants of Pariſhes at Large; 
and if they do not make ſuch Appointment a Mandamus will 
lie to compel them to do it. Judge Lee ſald he remembered 
the Court vas of the ſame Opinion in the like Cale of this 
very Townſhip, and there they founded their Judgment on the 
Caſe of The King and The Inhabitants of Stoke-Lane. Mz. Abney 
= too, in the Caſe of The aal and The Inhabitants of Ruffard 

0 


ere was a Mandamus to the Juſtices of the County of Notting- 
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ham to appoint Overſeers, and they returned, that the Place 
was Extraparochial, but that Return was not allowed of. 
And he fatd the Court was of the ſume Opinion in the Cote 
of The King and The Inhabitants of Belvoyer. Accozdingly the 
pꝛeſent Motion was refuſed. 


Hinſhaw and Boyle. 


N an . — D. Robinſon moved ſeveral Erteptians in whey an Ae 


1 Grreſt of J 
fo2 this Purpoſe he ſaid rhe Declaration ſet fo2th, that ſeve- 
ral Aﬀtons were commenced againſt Wilkamfon by His Creditozs 
in the Court of Macclesfield, and thereupon ſt is agreed be- 
tween the Arts nep fo: Williamſon and the Attoznep fo? 

thers, one of t 


ment; firff, that the Conſideration was illegal, on is 
5 brought up 


on an Al- 
ſlumpſit, how 
far the Con- 
the o · naeration 


he peeſent Defendant was, that the Platm. ball be fal. 


tiff ſhould take the Goods of Williamſon into his IPoſſefſion; that 0 de des. 


he chould be indemiified fo2 ſo doth 
etodety ſhonld be againſt the Plaintiff fo? intermeddiing wet 

the Goods, it was agreed e Credito2s that he ſhould de 
retmburf m in P2opo2tfon to their ſeveral Debts. WY}; 
Robinſon ſu ed it, that Attoznirs tan have no ſuch Power 
over the Eſtate of their Client; and fo2 that Reaſon the Con- 
fideration cannot be maintained. The ſecond Exception was, 
that the Bzeach was inlumcient. The Beach was, that Wil- 
liamfon COmMmenced an Aﬀton again the pꝛeſent Plaintiff in the 
Court of Erchrquer fo? taking theſe Goods, and rrtovered Da- 
mages againſt him on that Account; that the preſent Deten⸗ 
dant had Notice of this Recovery; but that he did not pay thoſe 
Damages no; any Part thereof; upon which 957. Robinſon (ub- 
mitted it, that this Beach was inftifficient in as mach as the 
Plaintiff had not let Fozth Eder the P2oportion of the Defen- 
vant's Debt tame to. The third was, that the Manner 
of the Recovery is not ſet fozth, fo that it does not appear, 
whether it was by Cerdi# oz by Default. The fourth was. 
that in the Award of the Venire the qui nec, &c. is omitted. M2, 
Bootle argued on the other Side. In Anſwer to the firſt Ex; 
ception He did ſubmit it, that though poſibly the Client might 
have a good Remedy againſt the Attozney dz mating ſuch an 
Ugreement ; yet if a 1— meddles with the Goods in Pur⸗ 
luante of ft he cannot de anfwetadle; and fo2 this Purpoſe cited 
Wynch 48, and Hutton 5 Co the ſecond he ſaid, that the Bzeach 
alſigned was, that the Oefendant did not age] the Þ — 
riff from thole Damages o any Part thereof; and that He ſub- 
mitted it was (ufficient., eſpecially Ance the Qerdi# had alter⸗ 
tained it. Foz which Purpoſe he mentioned Sir Thomas Jones 
125. In Anfwer to the third of theſe Exceptions he cited e Cro. 
10. And as to the fourth he obſerved, that at moſt ft was bat 
n Miſentty of 8 Clerk, and therefoze amendable by the Sta⸗ 
tute of H. 6. Tonct thonght none of the freptions 
material ſaving the laſt ; dnt as co that the Aule was fnlarged ; 
that the Plaintiff might have an Oppoztunity to move fo2 the 
Amendment. Vide poitea. 
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Palucer and Cotton. 


When an A- M*, Huſſey and M2. Strange came now ta ſhew Cauſe, why 
wor dis void an Attachment ſhould not go fo2 the Beach of an 


wn port, 19% ward. In this Caſe the Award required the Defendant to 


af . do thiee Things ; firſt, to pay the Plaintiff a certain Sum 


void, or nor, Of Money ; lecondly, to pull down a CUall which he built upon 
an the Whole the latutiff's Szound; ano thirdly, to pay the Arbitrato2s a 


certain Sum of Money fo2 thetr Expences in their ſeveral At- 
tcndances. Then the (Uiows of the Award followed, That on 
Performance of the aforeſaid Matters the Plaintiff, Mould give the 
Defendant a General Releaie; The Counſel laid, that with re- 
— to that Part of the Award which related to the Defen- 

ant's paying the Arbitratozs a Sum of Money, it was clearly 
vold ; and in as much as the Releaſe, which was the only At 
to be done by the JIlatnttf was not tu be given till that Sum 
of Money was paid by the Dekendant as well as the other 
Afﬀs perfozmed by him, they ſubmittcv it the whole of this . 
ward was votd likewiſe, Foz this Purpoſe Mz. Huſſey mentt- 
oned the Caſe of Barnardiſton and Poulger, Hil. 12 Anne. Two Ex 
ceptions were there taken to the Award; firſt, that the Submiſ 
lion was of all Matters in Difference which Barnardiſton had 
with Poulger and Love, and the Determinatton by the Arbitra- 
to2s was only of ſuch Matters in Difference, which Barnardiſton 
had with Poulger only, The 2d Exception was, that the Rent 
was oꝛdered to be patd on the 23d, but that it was not due till the 
24th. In that Caſe he took the Opinion of Lo2d Chief Ju— 
ſlice Parker to be, that the (aſt Part of this Award was void, 
and as there was a Releaſe to be given on Payment of the 
Money a ozeſald, he was of Opinton that the whole Award was 
votd likelniſe, But in the pzefent Caſe, if this was not a ſut- 
ficicur Reaſoi fo2 ſetting the Award aſide, at leaſt it was hoped 
that it would be ſufficient to (ifluence the Court not to info2ce 
the Award by Attachment. Foz this Purpoſe My, Strange men- 
tioned the Caſe of Sir Thomas Hailsand Taylor, where the Court 
was of thts 1 45 And laſtly they obſer ved, that they had an 
Achhdavit that they had actually tendered the Money to the Jolain⸗ 
tiff that was due 3 the Award, and that they were ready 
to pull down the Mall, p2ovided the Plaintiff would be bound to 
enter into a Rule of Court not to ung an dition of Treſpaſs 
1atnſt the Defendant fo2 lo Doing They ſaid there was good 
Nealon ko; inſiſting upon theſe Terms; becaule the Plaintiff 
bad actually intimated that ſhe would bing Treſpaſs againſt 
the Defendant fo doing this. The Chief Juſtice laid, theſe 
were reaſonable Terms to be agreed to. Acco2dingly = the 
Plaintiff's agreeing to them, the Rule was made abſofute fo2 
the Attachment ; but Direitons given, that it ſhould lie in 
the Officcr's and, and not be executed at all, p2ovided the 
Defendant ſhould pull down the Call within a Yonth's Time. 


P | | Gocd- 


% Aer Ao ð²]˙ d er ag eos 


AC ew 


Term. Trin. 7 Geo. II. 1 734. 46 1 


Goodtitle and Bourdoy. 


N Rule to ſhew Cauſe why an Jſſue (ould not be amend⸗ How far the 
ed in Ejeckment, wherein the Defendant's Name was re. Court vill 

peated inſtead of the Plaintiff's, Serjeant Darnel ſaid, that he 5% er 
ſhould not oppoſe the Rule's being made abſolute p2ovided it an Ie all 
was on Payment of Coſts. But he ſubmitted it, that Tous de «mended 
they were well intitled to. Foz when this Cauſe came down in en Kies- 
to Trial, the Defendant's Counſel took the Exception, that n. 
there was no Jſſue joined, and thereupon the Judge refuſed 
to try the Cauſe. By this Miſtake of the Plaintiff 
the Defendant had loſt a Trial; therefoze accozding to the 
Common Rule of the Court he conceived they were intitled 
to Coſſs upon the Amendment, Serjeant Baynes argued on 
the other Side, and ſaid that notwithſtanding this Exception 
was taken at the Trial, the Plaintiff's Counſel offered 
to pzoceed, the Defendant's Counſel themſelves were unwil- 
ling to go on, and therefoze there being no Trial was owing to 
= Defendant's Choice, and in ſuch Caſes he ſubmitted it, 
that no Coſts ought to be granted. To this Purpoſe he 
mentioned a Caſe that was tn this Court in Replevin, where 
there was a Miſtake of the Clerk, and koz that Piftake a De- 
murrer and a Joinder in Oemurrer ; and after this Serjeant 
Knot moved to amend, and the Court allowed it without 
Jayment of Coſts; and to the ſame Point he cited 2 Lev. 11. 

he * Juſtice and Judge Lee ſatd, that they thought that 
the Cale that was cited on Serjeant Knot's Motion could 
not be maintained fo2 Law, unleſs Coſts were —— and 
in the Pꝛincipal Caſe the Court were all of Opinion, that 
on laintiff ought to pay Coſts ; accozdingly on thoſe Terms 
the Rule was made abſolute. 


Anonymus, 


O* Rule to ſhew Cauſe why Goods taken in Execution When Goods 


ſhould not de reſtozed, it appeared that Part of the ze aten in 
Goods were Notes and Bonds. The Chiet Juſtice ſald bos far the 
that it had been never determined, that Bank Notes, though Court will 

aſſignable, could be taken in Execution. pe ſatd till the direct, or 

late Statute it was not Felony to ſteal them. Judge Page 20% 222 02s 
ſaid that he 22 thought that Deeds and Writings could b. tegored. 
not be taken in Execution, and the reſt of the Court were 

of the ſame Opinton. | 
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The King and Bartlet. 


T Hils Matter coming on again, £2. Strange laſd, that there 
was but one Exception now remaining of any Otfculty 
with the Court, and that was concerning the Allowance of 
the Z1sburſement he appealed from, viz. The Disburſement of 
Churchwardens and the Allowance thereof as to this he ſubmittcen 
it in the firſt place, that the Scflions had an oziginal Jurtsdic⸗ 
tion; fo2 the Wozds in the 6th Seftton of 43 Eliz. give the Sef- 
llons a Power to determine all Watters done in Purſuance of 
that Ac, v hether the Party finds himſelf opgrieves either by the 
Ai of the Churchwardens oz by the Aﬀ# of the two Juſtices. 
But what he p2tncipally relied upon was, that ſuppoſing the 
Application to two Jufffces was firſt of all neceſſary, pet in 
the pzeſent Caſe it ſuffictently appeared, that there was a p2e- 
vious Application made to them; and the Allowance of the Dil. 
burſement ſhall be intended to have been by the two Juſtices. 
Foz this Purpoſe he ſaid, that by 5 Wiz. 4. the Juſtſces have a 
—— to oder Maſters to pay their Servants Wages in Þuſ- 
andzy; but they have a Power of ozdering thoſe Sozt of 
Wages only. Vet general O2ders to pap ervants (Mages 
have always been held to be good, without 9 the CUages 
to be due in Dusbandzy. In the Caſe of The King and The 
Inhabitants of Bitham, Hil. 7 Geo, 1. it was ſtated in an Over 
of Removal, that A. wag appointed to be Colfeito2 of Burtals, 
ann lived in a Pariſh as Colletoz; the Court held that 
a good Settlement, though it was not ſfated in the O2der, 
that be was appointed Toſlefo2 fo2 a Pear; becauſe they ſaid - 
they would intend him to be ſo in as much as the Statute of 
6 & 7 W.6. (20) required it. But what comes nearer to the 
preſent Caſe was that of The King and The Inhabitants of Ord- 
manbury, Trin. 4 Geo. 1. where an Oder appeared to be made 
upon an Appeal ; but not ſald tobe on an Appeal of the Party 
grieved ; yet that was held to be ſuffictent. Judge Lee ſaid, 
that in Carthew 158. It 1s held upon the firſt Clauſe of thts 
Statute of Fliz. that an Application muſt be to two Juſtices 
befoze the Parties can come to the Seſſions; and he thought 
there was equal Reaſon fo2 the ſame Conſtruitton upon the ſe- 
cond Clauſe in this Statute relating to the Otsburſement. 
And as to the 6th Deiton the Chief Juſtice and he agreed. 
that the UWozdg muſt be taken diſtributtvely. Then as to the 
lecond Obſervation made by M2. Strange - Chief Juſtice ſaid 
that the ſetting kozth this Matter concerning the Allowance of 
the Disburſement is Matter ot Turtsdifton ; and therefc2e the 
Court muſt require ſtric — But in the pꝛeſent Cale 
je ſaid it is far from being neceſlariſy to be intended, that the 
Juflices did make this Allowance, becauſe the Pariſhioners 
themſeives may allow tit in fome Caſes, namely, by acquieſcing 
under it. The Cale of CCiages the Chicf Juſtice di agree, 
becauſe the CUv2ds of the Statute are there followed, Judge 
Lee (atd that the Caſe of The King and The Inhabitants of Ordman- 
bury delerved to be looked into; but fo? the preſent He ſald he 
4 In- 


Term Trin. 7 Geo. II 1734 465 


inclined to be of Opinion with the Chtef Juſtice. The o 
the Court were of the ſame Opinion ; however the 222 
enlarged, that that Caſe might be looked into. 


Clerk and Crow. 


CNN a Writ of Erro2 on a Judgment in the Common Pleas, ws, 

O this . to be an Ackton bzought on Articles, Dh — 
the Defendant = not to ererciſe a certam Trade within which is 
the CUeekly Bills of Moztality. My. Bicknal ſatd, that ſich made in Ne- 
Agreement was Determined to be = in the Caſe of Jaſpen — 1 
and — _ og Me an 1 ewiſe 2 the Caſe of Mi. de vid to de 
che eynolds ; caton the Court bindi 
Judgment direcly. 6 * not, 


Shepherd and Brand, 


O* Rule to ſhew Cauſe, why an Award ſhould not be ſet A+ How far an 
ſide, ſeveral Exceptions were taken to it; but the Court Award mall 
over-ruled them all, ercepting one, which was, that befoze the de ſer «fide, 
making the Award the RE inſiſted upon thzee Guineas K % 
apicce to be pald them by each of the Parties fo2 their Trou- the arvicra. 
ble and Expences. The Defendant refuſed doing it on his tors receiv- 
Bart; upon which the Platutiff paid the whole Money. The ing Money 
Court ſaid that they thought it might be ſomething dangerous bags. 
to ſuffer one Side only to give Money to Arbitratozs ; accozd- · Ann 
ingly fo2 that Reviſon the Rule was made abſolute. 


| Hore and Gates. 


7 Is Matter coming on again, M7. Parker argued for the vide antes 
Platnriff; he ſubmitted it, that che Averment of the Bill 319. 
of Middleſex being ſued out in the Uacatton could not be 
maintained. To this Purpoſe he cited the Caſe of Rouſe and 
Ball, Hill. 1 Geo. 1. Rot. 479. That was an Afﬀion upon a Batk- 
Bond, wherein the Plaintiff declared, that the Party was ar- 
reſted the 27th Day of Auguſt 17 77 by Girtue of a Pꝛoceſs return- 
able coram Domino Rege, the firſt Return of Michaelmas Term. 
To this Occlaration there was a Demurrer, and upon Argument 
it was — ay that this Pꝛoceſs appeared to de taken out in 
the Clacatton, and conſequently vold; koz the Demtſe.of the late 
Queen was not till after Trinity Term in that erh and the 
Pꝛoceſs being made returnable befoze the King, it thereby ap- 
cared that it muſt have been taken out in that Part of the 
lacation, that was after the Demiſe of the Queen; and npon 
this Exception being taken, the Platntiff moved to diſcontinue. 
To the ſame Purpoſe he cited the Caſe of Buckeridge and Wright, 
Hill. 12 Geo. 1. That likewile was an Aﬀton upon a Batl-Bondz 
the Krit upon which the Bail-Bond was given, appeared to 
be taken out in the Cacattor, and the Court held the CUrit to 
be votd, and conſequently the Bati»-Bond ltkewiſe. P:. — 
gue 
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argued on the other Side. and ſald that he did agree that the 
Term and Uacation are to many Purpoſes conſidered but as 


one Oay in Law. But this is only a 12 and therefoze 


ſhall hold, oz not, accozding as it is right that it ſhould do ſo, 
Foz this Purpoſe it has been held, where anArreſt was made in 
Clacation, without ſuing out a 120ceſs, and afterwards Pꝛo⸗ 
ceſs ſued out teſted of the Term pꝛeceding, that ſhould not make 
the Arreſt to be legal; and ſo it is reſolved in Sir Tho. Jones 
142. Ray. 161. 2 Keb. 113, 198. and 3 Keb. 213. Co the fame 
14 e cited the Cale of Waring and Newbury, Trin. 4 G. 1. 
here a Landlozd died inteſtate, and Execution was taken out 
againſt the Tenant; after that, Letters of admimſtratton were 
granted; and then Motion was made on Behalf of the Admi⸗ 
niſtratoz, that a Rule might be made upon the Sheriff to pay 
a Year's Rent to him out of the Goods taken in Erecutton. 
But the Court refuſed the Motion; becauſe a Relation ſhould 
not deveſt a legal Intereſt; t — it was agreed in that Caſe, 
that ſuch Adminiſtration ſhall maintain Trover fo2 Goods taken 
away befoze - Letters of Adminiſtrato2 granted; in as much 
as the Relation there is only to puniſh a Tort. But this Mat- 
ter he ſatd was moze clear ſince the Statute of 5 & 6 Will. & 
Ma. 21. (40 which requires the 74 Dap to be marked 
upon the (Urit when ye Pꝛoceſs is ſued out. And beſides, ye 
lald, the Statute of Limitations erpzeſly requires that the 
Ations ſhall be ſued out as well as commenced within the fir 
Pears. The Commencing the P2oceſs may indeed ſignify only 
the Awarding of it; which in the Mature of the Thing muſt be 
ſuppoſed to be done in Term-Time ſedente Curia; but the Suing 
it out can ſignify only the adual Beſpeaking it of the Dfficer ; 
fo2 which Reaſon this is neceſſary to be done within the fir 
cars, as well as the other, whereas in the pzeſent Cale it 
d erpzeſly averred by the 17 „ that this was not done with- 
in that Time. The Chief Juſtice laid, that his Opinion was, 
that the ern Averment could not be admitted. The — 
out a Bill of Middleſex wag al making a Copy of the Awar 
itſelf upon the Noll; and the Attempt of making ſuch an Aver- 
ment, either in Sutt by Oziginal, oz Sutt by Vill, does not 
appear to have been once made ſince the Time ok the Sta- 
tute, which is One hundzed and eleven Years. That ſuch an 
Averment could not be made, he ſald, was erp2eſly taken fo? 
ranted in the Argument of M2. Holt, * by Sir Thomas 

ones befoze-mentioned; and that it could not be allowed, he 
thought the Caſe of Eaſtwick and Coke was a ſtrong Authoztty, 
Judge Lee ſaid, in the Cale of Parſons and Gill, Mich. 13 Will. 
Gill acknowledged a Judgment, which was ſigned the 2d of A- 
pril; on the gth following he died, and afterwards Erecution 
was taken out agatnſt his Goods teſted the 23d of January be: 
foze. Serjeant Broderick moved to (et this Erecution ande; 
but the Court refuſed it, in as much as the CUrit was aftually 
taken out befoze the Dt ang the Judgment; fo2 which Rea- 
ſon, as this Fifton of Law is ſo well known, he thought it 
might well be ſuppoſed to agree with the Intent of the Lens: 
lature, that the Plaintiff ſhould not be debarred of his Aﬀton 
till the End of the Uacation after the ſix Years, The reſt <4 
4 the 


Term. Trin. 7 Geo. II. 1734. 


the Court were likewiſe of the ſame Opinion, upon which Mz. 
Strange ercepted, that the Continuances of the firſt. Writ were 
not regularly centred, debe der the Matter food over at pe- 
ſent, that this Affalr might be logked into, Vide poſte. 


Smith and Hickſon. 


an ton faz q malicious, Pzoſecution, the Plajntiff had Whenan a 
viclared that the Defenvapr Kiga toſteuted an en tn # 


ment againſt him and his Wife fo2 receiving ſtolen Goods, 
knowing them to be ſtolen, to the fange of the Bug band 
gud the CUite, whereby nt <y fof cir good Name and Repu- 
tation; and ltkewiſc the lat 


Profecution, 


what ſhall be 
ntift, alledged, that thereby he ſl1f- (id co be « 


fered much in his Trade of a Tayloz, to his Damage, &c. 8924 Com- 


To this £Occlaration the Defendant pleaded Mot Glitfty; and 
the Jury found that the Pioſecutton was not malicious as to 
the Dusband, but was malicious as to the Wife ; and theres 
upon they gave 40 s. Damages. Sericant Eyres moved now 
in Arreſt of Judgment, and took two Exceptions; Firſt, that 
the Mit ought to have been joined with th borgen in this 
Atiov. And lecondly, admitting that not to be 'neteſſary, pet 
the * — cauld nat recover; becauſe he has detlared that 
the zolecution was malicious as to them jointly, and the 
Jury found it ta be malicious as to one of them only; and in 
DSuppo2t of this laſt Exception, he cited 1 Lev. 299. 2 And. 48. 
and 3 Cro. 147, 157, 524 Serjcaut Chappel argued on the other 
Side, and with Regard to the firſf Exception fi thts [Ivint is 
determined in Favour of the Plaintiff, in Sir William Jones 
449 repozted likewiſe in 1 Cro. 553. In Anſwer to the ſecond 

rception he ſaid, that in Actions founded upon Tort, wherever 
there is ſu de found by the Jury to p2ove an Injury by the 

ekendant the Judgment ſhall be agatnſ 9 and rherefoz 
the pzeſent Caſe is very diſtinguiſhable from thoſe that are cited. 

he Chief Juſtice ſaid, that in the Caſe of Savil and Roberts, 
Salk. 13. Lozd Holt was indeed of Opinjon that an Acton would 
— lie fo2 malictouſ Weta an Indlament, unlels the In⸗ 
i#ment contained in it a Charge of g l is Nature. 
But in the Caſe of Jones and Gwynn pinch i g an Acklon 
bzought fo; malictouſly nn Su ſtment on the late 
Statute conceruing Chapmen and 9 0 1 02d Macclesfield and 
the whole Court dented that Caſe to be Law; and therefoze it 
muſt now be taken to be a ſettled Nolan that an Acton will lic 
fo2 malictoufly pzeferring an Indiämenk of any Dost. In the 
pzeſent Caſe, the Judiment did certainly contain a Cha ge of 
a ſcandalous Nature, and as to that, the Qtieſtton in the firſt 
Place is, M Ader it was neceſſary that the Aike ſhould” be 
ained in this Acton. As to that be did agree, that in an'Aﬀion 

2 Wozds poken againſt the Nike, che muſt be jotned; bat 
in the pzeſent Caſe ve eed not; becauſe by preferring this 
Pꝛolecution againſt the CUife as well as the Plisband, there 
might be a ſpcctal Damage to the lusbahd by this Means, 
and therefoze this Caſe may be reſembled to that of a Tattcry 


committed on the Wife, per quod the Dugband conſortium amiſit. 
Vor. II. 6C | 
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gio. 354 


Tlith regard tothe ſecond Exception he thought Serjeant Chap- 
pel had anſwered that likewiſe. The reſt of the Court were 
of the ſame Opinion. Accozdingly the Rule was diſcharged, 
that had been obtained foz bzinging in the Poſtea. 


The King and I loyd. 


R. Denniſon now argued on behalf of the Defendant. We 

ſaid he ſhould confine htmſelf ſingly to that Exception, 
that the Evidence was not ſet fozth. In Caſes of Conviſtions 
befoze Juſtices out of Seſſions, be belfeved it would hardly be 
contended at this Time of Day but that it was neceſſary to ſet 
it fozth. In the Caſe of The ay and Baker, Trin. 6 Geo. 1. this 
was (ſolemnly ſettled. Some Doubt he ſatd had been made, 
whether in the pzeſent Caſe this was to be conſidered a 
Conviition; and foz this JPurpoſe the pꝛeſent Caſe has been 
compared to ozders of Baſtardy; and if this Caſe was com- 
pared to that, he would readily agree the p2eſent Exception 
could not avail. To this Purpoſe was the Caſe of The 


| — and Blackwell, which was an Oꝛder of Vaſtar dy; but held 


that a Summons, though neceſſary, need not be ſpecified. 
Put the pzeſent Tale he ſubmitted it differed from that; 
becauſe in this the Dekendant is to loſe his Frechold. Þe 
ſubmitted it therefoze, that the Determination of the Juſ fces 
below in the pzeſent Caſe muſt in all Reſpets be conſidered a 
Convitton * and it ſo the only Doubt remaining would be 
whether a Convifton at the Seſſions differed in this Reſpet 
from a Conviiton of Juſtices but of it, he concetved that it 
by no Means did. Tn the Caſe even of perioz Courts he 
ſaid, the anttent Rule of Law was, that where thoſe Courts 
were Judges of the Fai, as in ſome Caſes thep were, the E- 
vidence on which they founded ſuch Judgment, was neceſſary to 
be ſet out. To this Purpoſe he mentioned the Caſe of a 
Trial by Witneſſes in Writ of Dower; and koz this cited 
1 And. a0. the RecozDd of which Caſe is in Raſtal 228. The 
ſame is it in the Caſe of ung a Suggeſtton in Prohibt- 
tion; the Dath of the Uitneſſes is ſet out on the Reco2d ; 
and fo2 this he cited Co. Ent. 363. Raſt. 444. and 3 Cro. 736. 
Þe concetved therefoze, that the only Reaſon why the Court 
has held it 71 let fozth the E [dence in Convictions of 
Juſtices out of Seillons has been, that this bas been the an- 
tient P2atice of _— Courts in Caſes of the like Nature; 
and if ſo there was exackly the ſame Reaſon, that this ſhould 
be neceſſary tn Conviitons of Juſtices in Selllons. M2. Strange 
argued on the other Side, and ſatd that he conceived this was to 
be conſidered meerlyas an Oꝛder. Þe ſatd theſe Matters have al- 
ways been allowed to be in Englih, which Convt#tons never were 
and he could by no Beans diſtinguiſh the pꝛeſent Caſe from that 
of an D2der of Baſtardy, but 1 — this ſhould be conſi⸗ 
dered a Convickton; yet ill he ſubmitted it the Erceptton 
ought not to pzevall. Foz this Purpoſe he mentioned the Caſe 
of The King and Ford, Trin. 9 Geo. 1. That was a Convition 


on the Statute of ; Car. 1. fo) keeping an Alchouſe. Exceptt- 
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on was taken, that by the Mozds of that Statute the Tuffices 

ad no Jurisdiſtion, where the Winter is puniſhed bekoze by the 

tatute of Edw. 6. and that it did not appear in that Caſe, 
but that the Dekendant had been puniſhed on the fozmer Statute. 
But notwithſtanding this Erception, the Convi#ton was con- 
firmed. So in the Caſe of The King and Thebe, Mich. 11 Geo. f. 
that was a Convickton foz obſtruking Erctfe Dfficers tn the 
Exccution of their Dffice. Exception was taken, that tt did 


A—— 


not appear the Obſfrufion was in the Day-Time, and if it. 


had been fn the Might there ought to have been a Conſtable 
preſent. But the Court held that Conviiton to be good. So 
n Convickions upon the Game Aﬀs the Juſtice adjudnes the 
Fore — qualified, that Adjudication is 2 though if in 
the Evidence of the {tneſſes ſet out it be alledged in that 
Manner, that is not ſufficient, becauſe they ought to ſwear how 
he is not qualtfied. Theſe Caſes he ſatd were all of them 
probable Arguments, that ſuppoſing this to be a Conviiton at 
the Seſſions the Evidence need not be ſet out, but a moe direff 
feed of this was, that in all the Caſes of Removals of 
Clerks of the Peace that have been upon this Statute, the 
Evidence has not been ſet out. Foz this Purpoſe he mentt- 
oned the Caſe of The Queen and Baines, Salk. 680. that of The 
Queen and Horwel, Mich. 11 Ann. and that of The King and Har- 
land. He ſatd the Court had always had a regard to that 
which has been the conſtant Courſe and Fozms of Pꝛoceedings. 
and that is the Reaſon why in (Urits of Excommunicato capi- 
endo where there ts no other nominative Caſe befoze the CUozds 
Excommunicatus eſt but the Official o2 other Officer of the Spt- 
ritual Court; yet that 22 of the Writ has always been 
held to be ys The Chief Juſtice ſaid, that there were two 
Reaſons which determined him to be of Opinion that it was not 
neceſſary the Evidence ſhould be ſet out in the p2eſent 
Caſe, In the firſt place, he took this to be an Over e- 
qually as that of Baſtardy is; and in the next Place the Au⸗ 
thozity of the Caſe of The Queen and Baines, AS to the firſt, 
he ſaid an Ozder of Baſtardy is an Adjudication, which may 
be fullowed with a R and the pꝛeſent Adjudication 
is no moze. As to the Caſe of 'rhe Queen and Baines he did 
agree, that the D2der that was made in that Caſe was quaſhed, 
and that this Exception was not direfly taken, but he ſald it 
was a Caſe that received the moſt ſertous and ſolemn Era- 
minatlon. The Oder was firſt removed up by one Certiorari, 
Erceptions taken to it, and the Ozder quaſhed. Another ©2- 
der was made, that removed up by Certiorari, and ſeveral Er- 
ceptions taken to it. The Opinion of all the Judges of Eng- 
land were taken upon it. Then the Matter was argued again 
by all the Judges of this Court; and therekoze, as this Excep⸗ 
tion was not taken in that Caſe, he thought that a ſtron 

Authozity that it could not. As to the Cale of The Queen an 

Horwel, he did agree, that this Exception was taken there by 
Lozd Letchmere, when he was Solicitoz General. Serjeant 
Pengelly of Counſel on the other Side relied upon the Caſe 
of The Queen and Baines in Anſwer to it. Che Court there 
gave no Optnton as to that Point ; however faid that if _ 


* 
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was a matexcal Sree in the Caſe of The Queen and Baines, 
that wag not taken, but might have been taken, they would 
conſider of it. Upon tha 15 Matter ſtood over in that 
Cars and the Defeindant died befoze farther Argument. The 

htef Juſtice however ſaid, that fo2 the Reaſons befoze giben 
he was of Dpinton' that the Erceptton ought not to be allow- 
d. Judge Page agreed the ſame, but he thought this was a 

onvickion; and his Reaſon why the Evidence need not be ſet 


kozth was, that this was a Convt#fon at the Seffions ; aun 


not by Juffices out of it. Judge Probyn and Judge Lee were 
likewiſe of Opinion that the Erception ought not to be al- 
lowed; but their Reaſon was that this was to be conſidered 
as an ©2ver ; and Judge Lee cited the Caſe of The King and 
Venables, Trin. 11 Geo. 1. which was an Adjudication fo2 ſuppꝛel⸗ 
Ung an Alehoute ko Diſozders; and the Court held in that Caſe 
that the Summons was not neceſſary to be ſet fozth, being 
of Opinton that that was only an Dzder. However in the 
menene Caſe the Court ſa(d that they would not now deliver 
eſr Opinton, but did not Deſire that the Matter chauld 
be ſpoke to again; upon which Mz. Marſh (aid he was retatned 
fo2 the TL efendant, Put the Court ſald they ſhould not cr- 
pee. £0 hear a 234 1 4 Unleſs he ſhould in a few 
aps declare, that he had ome in 
poſtea. , age a eee: e. di: ge. . 
an ee * „ . a5 doen aq ES 
K.. gr „„. „ F< 3 4 SES Reo IF A 


1-0-4 #: 4444 The King and Brooks. 


T Defendant's Clerk in Court having now had a Sight 
of the Poſtea, Mꝛ. Abney and others that were of Counſel 
fo} him, took ſeveral Exceptions. Firſt, that in the Poſtea the 
Cauſe ts ſatd to be tried befoze our Juſtices at Lancaſter, and it 
does not appear what thoſe Juſtices were. Secondly, that the 
Return to the Venire ig not (afd to be made by ſuch a one She- 
riff; but the Name of his Office is omitted. Thirdly, that the 
Name of one of the Jurozs was different in the Venire from 
what it was in the Diſtringas ; the Name being John Hill in the 
Venire and John Kell in the Diſtringas, And to ſuppo2t this 
Exception, was cited the Cale of The "I and Willis, Mich. 
2 Geo. a. und that of The King and Brown, the ſame Day, both 
determined to this Jurpoſc. Fourthly, that the Diſtringas rc- 
quired the Sheriff to have the Names of the Jurozs there 
inſtead of their Bodies. Fifthly, that the Venire was to try an 
Idue in a certain Inkozmation in the Nature of a Quo Warranto; 
but did not deſcribe what the Nature of the Sigh was, which 
was to be tried. Sirthly, that there was no Oelcription net- 
5 of the Nature of this Right in the Panel. Seventyly, 
that the Fozm of the Clerdit wag who lay the Truth elected 
ſworn, Without ſaying being elected. And laſtly, that the Names 
of the Jurozs are ſaid to be impanelled and not panelled. On 
theſe Exceptions a Rule was made to ſhew Cauſc. Vide poltea. 


2 | Hen- 


— 


2 — cw ꝓ— „ 8 * 


= Term Trin. 7 Geo. II 1734. 


* 


Henſham and Boyle. 


R. Bootle, Jun. now moved as a Motion of Courſe fa Vide ante. 


Ly to amend the Entry of the Award of the Venire, 
and that without Coſts ; and fo2 this Purpoſe cited 3 Mod. 112. 
and the Caſe of Wilkinſon and Mayer, Eaſt. ro Geo. 1. there the 
Entry was tam ad triand' quam ad inquirend'; Motion was made 
to ſtrike out the Wlozdg quam ad inquirend' and granted without 
Coſts. The Chief Juſtice ſatd he believed this might be done 
without Coſts. However as no Notice was given of the o- 
tion, they muſt make a Rule to ſhew Cauſe, which they ac- 
cozdingly did. 


Burton and Badly. 


] N Cjcitment tried befoze * — Price at Nottingham Al- Hon far « 


lieg 1732, a ſpecial Uerdi 8 found to the Effet follow- 
ſe 
onthe 13th of Junc 17512 demiſed the ſame to lam Owſley, 
Bart. fo? thiee Lives; and on the 11th of March 1714, Sir 
William Owſley moztgaged the ſame to Anne Robinſon, and the 
ſatd Anne aſſigned the ſame to John Green, Leſſo2 of the Plain⸗ 
tiff. But the Jury farther find, that on the zoth of June 1712, 
thzee Oays befoze the Leaſe made to Sir William Owſley, 
Dir William Owſley acknowledged a Statute Staple to Sir Wil 
liam Jolliff; on the 12th of March following Sir William Jolliff 
ſued out an Erxtent againſt Str William Owſley, and on the 
4th of May 1717, an Jigquiſitton was taken upon it. On the 
14th of the ſame Inſtant a Liberate iſſued directed to the Sheriff 
ot Stafford, who returned a Setſure of the Goods and Lands ot Str 
William Owſley in Purſuance of it. On the 12th of December 
following another Writ of Extent iſſued by Sir William Jol- 
liff againſt Sir William Owſley direced to the Sheriff of Not- 
tingham, Upon which an Inquiſition was taken the zoth of 
that Month, and in Purſuance of a Liberate the Lands tn 
Queſtion were delivered to Str William Jolliff the 23d of Octo- 
ber 5 Geo. 1. Sometime after this Sir William Jolliff pꝛeterred 
a Petition to the Lozd Chancelloz, deſiring Liberty to enter 
a 1aper of the ſccond Extent of the fame Day which the 
firſt was, and on the 21ſt of January » Geo. 1. the Chancelſo2 
made an I, that Str William Jolliff ſhould enter ſuch Payer 
as he ſhould be adviſed, Accozdingly this Paper was after- 
wards entered, and under the ſecond Ertent the Dekendant 
corned. Dn behalf of the Plaintiff Mz. Abney ſubmitted it, 
that upon this Reco2d there unqueſtionably appeared a goad 

itle in the Plaintiff, unleſs it was defeated by a 22102 one 
in the Defendant. But to make the Dekendant's Title good, 
it was neceſſary the Ertent ſhould be ſhewn to be legal, 
which he concetved was far otherwiſe. He did agree, that rwo 
Extents may be taken out in different Counties at the ſame 

Vor. IL 6D Time ; 


Writ of Er» 
ſhall 
442M 4 Jury find that Roger Altham, Doſtoz of Divinttp, aid to be = 

4 


the Lands in Queſtion in Right of pit reg wear ; gal, or not, 
J | 
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Cime ; but otherwiſe where one Extent is taken out firſt of 


all, and afterwards another, all the Goods and Lands that 
were taken upon the firſt Extent muſt be evited, and likewiſe 
a Scire facias taken out befoze the ſecond Ertent can be made 
good. And fo2 this Purpoſe he cited 1 Roll's Rep. 8. 2 Cro. 
338. 3 Cro. 310. Sid. 356. and 1 Lev. 92. De did agree that 
the Leſign of the Ozder was to ſupply this Defef by entering 
the Pꝛapers of both the Ertents as of one and the ſame In⸗ 
ſtant. But he conceived this Ozder to be abſolutely Illegal. 
The Chief Juſtice ſaid that this Court could not inquire in- 
to the Legality of that Ozder in a collateral Adion. Tf the 
Order was Clrong it ounht to have been ſet aſide tn a pzoper 
Manner. De (ald the Court could only conſider the P2ayer 
of the Extent as it ſtands upon the Kecozd, and compared 
it to rhe Caſe of a Judgment entered nunc pro tunc. The reſt 
of the Court were of the ſame Optnton. Accozdingly Judg- 


ment was given fo2 the Defendant. 


Cooper and Mapſon. 


HIS Matter coming on again, to make the Reconnizance 
_ ens M;. Bootle cited Plowd. 109. Sid. 456. 2 Saund. 788. 
Mod. 85. and Salk. 463. The Chief Juſtice and Judge Probyn 


A 
ſaid that the thought that the Wiozd happen might be under⸗ 


ſtood after the 2d CC{02D not, and then ihe Sentence would be 
right. Accozdingly Judgment was given fo2 the Platntiff, 
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The Pancipal Matters. 


F 


Abatement. 


O W far the Court will ſet 
aſide a Plea of Miſnomer by 
Reaſon of its being frivo- 
lous, Page 186 
When a Defendant pleads in Abatement, 
that he has not his proper Addition 
iven him, how far the Court will 
ſer aſide a Plea of that Sort upon 
Motion, 95 
What ſhall be ſaid to be a Pea in Bar 
and not in Abatement, 145 
When the Defendant pleads in Abate- 
ment, that the Plaintiff has commenc'd 
another Action againſt him which is 
yet 2 for the ſame Cauſe 
with the preſent one, and the Plain- 
tiff joins Iſſue upon it how far the 
Defendant ſhall be ſaid to fail in his 
Plea, 143 


Account. 


Conſtruction upon the Statute of 2 Geo. 
2. which allows one Debt to be ſet 


off againſt another, 338 


ation. 


When ſeveral Actions are brought for 
one and the ſame Cauſe, how far the 
Party ſhall have a Right to proceed 
to Judgment in all of them, Page 313 


Admiralty, 


How far a Prohibition ſhall go, or not, 
to the Admiralty-Court in a Suit 
relating to Mariners Wages, 419 

How far a Prohibition will lie to the 
Admiralty-Court, or not, in a Suit 
relating to Mariners Wages, 401 

How far the Admiralty-Court has no 
Juriſdiction in a Suit for Wages due 
to a Maſter of a Ship, 160 


Adjournment, 


How far the Court will grant an Infor- 
mation againſt a Perſon for adjourn- 
ing an Aſſembly illegally, 327 


- £dmini- 


* 
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A Table of the Princip 


al Matters. 


Adminiſtration, 


How far the Courts of Law will grant | 


a Prohibition in a Suit relating to an 
Adminiſtration, Page 4 
When an Action is brought by an Ad. 
iniſtrator, how far the Court will 
brreſt the Judgment or not, by Reaſon 
of the Want of Jariſdittion in the Per- 
ſon granting the Adminiſtration, 243 
How far a Mandamns is proper to be 
granted, in order to require the Ec- 
cleſiaſtical Court to grant Adminiſtra- 
tion to a particular Perſon, 361 


Affidavit. 


Defendant, according to his Under- 
taking, Page 232 


Arreſt. 


When a Defendant is ſerved with a Copy 
of a Writ, in Purſuance of the Statute 
of 5 Geo. 2. c. 29). what ſhall not be 
ſaid to be a ſufficient Engliſh Notice 
within the Meaning of that Act of 
Parliament, 294 

When an Arreſt is irregularly made, 
how far the Court will not ſtay the 
Proceedings, by Reaſon of the Length 
of Time ſince the Arreſt was made, 

30 

Conſtruction upon the Statute of 2 Gee. 


| When Aﬀdavits are Intended to be made 
uſe of in the Court of King's Bench, 
in what Office they ought to be 
filed, 328 
How far an Affidavit is neceſſary to be 
taken Notice of in drawing up a Rule 
of Court, 458 


How far che Court will give Liberty to 
amend a Declaration after Joinder in 
Demurrer, 65 


Anſwer. 


How far an Anſwer to a Bill of Diſco- 
very ſhall be ſaid to be ſufficient, 68 


Appearance. | 


How far the Plaintiff ſhall be allowed to 
file Common Bail for the Defendant 
within the Meaning of the Statute of 
Geo. 2. 25 
How far an Appearance ſhall cure a De- 
fect in Proceſi, 137 
When an Ifſue joined relating” to ano. 
ther's Appearance, what ſhall be ſaid; 
to be a good Manner of Pleading in 
ſuch Sort of Caſes, 110 
Of what Term Common Bail muſt be 
filed 8 316 
How far the Court will require an At- 


2. relating to Arreſts, 213 
Whar-ſhall-be a good Arreſtofa'Bheriff's 
Baillft, 80 


Arreſt of Judgment. 


How far the Court will not arreſt a 
Judgment, notwithſtanding a Defect 
in the Joining of the Iſſue, 362 

When there is a Verdict on one Part of 
the Record, and a Demurrer on the 
other Part of it, bow. far the Court 
will not -arreſt the Judgment till the 
Event of the Demurrer be determined, 

ibid. 

The Time which is allowed to move in 
Arreſt. of Judgment, '89 


How far the Court will not ſet aſide | 
Articles of the Peace, notwithſtanding 
ſome: Uncertainty in them, 325 


Aſſault. 


When an Action of Aſſault is brought, 
and one of the Defendants juſtifies as 
Servant to another, how far ſuch 
Juſtification ſhall not be ſaid to be 


torney to enter an Appearance for the | 
$ 


good, 327 
ammnpſit. 
How far a general [udebitatus Aſſumpſit 
will lie, 


13 
What 
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What ſhall be a good Count in an . 


Page 35 

How far an Iidebitatus Mop ft will he 48 

When an Action is brought for Work 

and Labour dont, how far the Evi. 

dence ſhall not be ſaid to maintain the 
Declaration, | 


Attachment. 

How far an Attachment cannot be 
granted without firſt making a Rule 
to ſhew Cauſe, 7 

When an Attachment is granted apainſt 
the Bailiff of a Liberty for not return- 
ing a Writ, upon what Terms the 
Court will diſcharge it, 330 

When an Attorney is brought up upon 
an Attachment for a Contempt, how 
far the Court will direct, or not, that 
he ſhall anſwer Interrogatorles in Vin- 
enlty. ' 219 

How far the Court will not grant an 
Attachment againſt the Sheriff, to 

How far the Court does not grant an 
Attachment for publiſhing Reflections 


upon it's Proceedings, 43 
attomey General. 

How far Notice is neceſſary to be given 

to the Attorney General. 114 


Attozhey. 


When an Action is brought by amAt- 
torney on a Bill of Law — 
what ſhall be ſaid to be a ſufficient 
Evidence in ſuch Action, 233 

How fat a Perſon may change his At- 
torney, or not, without the Leave of 
the Court, 266 

When a Perſon practiſes as an Attorney 
in an Inferior Court without being 

ualified according to 2 Go. 2. how 
ir the Superior Courts will not grant 


an Attachment againſt him, 277 


When an Attorney is ſued and a Decla- 


ration delivered againſt him, within 

what Time it is that the Plaintiff will 

be intitled to ſign his Judgment for 

Want of a Plea, 11 
Vor. II. 


_. 
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How far a Writ ſhall not be ſald re 
ſumpfit for Work and Labour done, : of 


duly marked with the Name of the 
Plaintiff's Attorney according tb the 
Intent of the Stature of — Geb, 2: 

| is; Page 79 
How far the Court cannot proceed in a 
ay Method againſt an Attor- 

ey, 3 

What Kind of Remedy is proper to — 
taken when Diſputes ariſe between 
Attornies and their Clerks, 229 
When a Client intruſts his Attorney 
with 4 Deed, and the Attorney hap- 
ſend to loſe it by Actident, how far 
he Court will grant an Attachment 
againſt him, 263 
How far tht Court will direct that an 
Attorney's Bill ſhall be taxed, not- 
withſtanding he has obtained a Secu- 
rity for his Money, 128 
How far a Special Ibental made be- 
tween an Attorney and hls Client 
ſhall be ſaid to be binding, 164 


Award. 13 

How far an Award ſhall be ſet aſide of 
not, by Reaſon of the Arbitrators 
receiving Moriey for making * 

W 6 
When ah Award is void in Part, ihe 
far it ſhall be faid to be vold, or not; 
in the Whole; 460 
How far the Court will allow an Action 
to be brought upon ah Award, not- 
withſtanding the Party has taken a 

former Remedy upon it by Way 

Attachment, 22 
What ſhall be ſaid to be a good Award; 
horwithſtanding it directs that a Sum 
of Money ſhall be paid to a Stranger, 

: 291 

How far an Award ſhall be ſaid to be 
certain enough, 385 
When ſeveral Arbitrators are appointed, 
how far an Award may be made by 
ſome of them without giving Notice 
to the Reſt, 112 
Within what Time an Umpire may 
make his c—_ 134 
What ſhall not be ſaid to be a ſufficient 
Conſent that a Submiſſion to Arbitra- 
tion be made a Rule of Court, 163 
6E How 
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How far an Um age (hall wot be, good, 
by Reaſon 0s only compleating | 


what the Arbitrators begun, Page 317 
How far the Court . . an 
Award by Reaſon that it was made 


Ex partes 9% 
Bail. 1 

When a Kire ſacjas is brought i a 
fa * | 


Recognizance of * how 
Recognizance (hal) be ſaid 


to be 

rightly deſcribed in iz, or not, 444 

Hoy far the Caurt will quaſh 4 eire 
facias againſt Bail, 66 | 


How far Bajl are ligble, or pot, when 
the Flaintiff recovers againſt the Prin- 
cipal more than is contaln'd in the 
4 am, 44 

Hep far Bail cannot be allow'd to ju- 

 Nify gt a Judge's Chamber; held they 
cannot without Conlent, 59 

How far the Court will not Bail a Man 
in Caſe of Felony, 43 

What ſhall be ſaid ro be a good Surren- 


der of the Principal, 131 
In Debt on Bopd, how far the Bail muſt 
juſtify themſelves in double the Pe- 
nalty of the Bond, 150 
How * the Court will nat ſtay Pro- 
ceedings in an Action a Bail- 
Bond, till Bail above is actually put 

| 32 

How far a Defendant ſhall not. be hel 
to Special Rail, without an Qrder of 
a Judge for that Purpoſe, 325 
When a Recognizance of Bail is enter d 
ingo in Putſuaner of the Statute of 
16& 17 Ch 2. what ſhall be a Breach 
of ſuch Recoguizance. 30 
How far Bail above ſhall be ſaid to be 


r r 0 
Wb bh be ſaid to be a ſufficient af 
fidavit, or not, in order to hold a 
' Perſon to Special Bail, within the 
Meaning of the Statute, of 12 C. 1. 256 
| When an Affidavit is made in order to 
hold. a Defendant to Special Bail, how 
far ſuch Affidavit ſhall be ſajd, to be 
certain enough, or not, 284 
How far a Court will not give Liberty 


that a Bail-piece ſhall ba taken off the | 
I 


File, by Reafpn that it cannot amount 
to an Appearance, Dutge 295 
When Notice is given of juſtifying Bail, 
what ſhall be a ſufficient Notice of that 
Sort, | 303 
When an Action of Debt is brought 
upon a Jud how far Special 
Bail ſhall be requir'd, or not, in fuch 
Action, 369 
How far a Writ of Error ſhall not be a 
Superſedeas till Bail is given to it, 389 
Whey Bai) ſurreader the Principal, how 
far Notice need not be given of the 
Surrender, 47 
Whey a Perſon is taken upon an Attach- 
ment out of the Court of Chancery, 
and a Bail-Bond is given upon it, bow 
far ſuch Bail-Bond ſhall be ſaid to be 
good, or not, 268 
How far Bail may be relieved upon Mo- 
tion, without putting them to the 
Expence of an Audita querela, 88 
What ſhall be ſaid to be a good Bail- 


Bond, 67 
How far the Court ſtays Proceedings in 
an Action upon Bail-Bond, 76 


Vankrupt. 


How far Aſſignees under a Commiſſion 
of Bankruptey ſhall be intitled, or not, 
to the Gaods of the Bankrupt, as 
againſt other Perfons who claim a Pro- 
perty in them, 342 


Conſtruction on that Part of the Statute 


of 5 Geo. 2. relating to Bankrupts, 
whereby. 'tis provided, that if any Per- 
ſon be arreſted, for a Debt due before 
he bacame a, Bankrupt, ſuch Bankrupt 
may plead that the Cauſe of ſuch 
Action did accrue. before ſuch Time 
as he; became a Bankrupt, 224 
Conſtruction of the Statute. of g Gee. 2. 
relating, to Bankrupts,. 1 
When. an Action is brought: by an Aſ- 
ſignee under a Commiſſion of Bankrupt- 
„ how far it need. not be ſet forth in 

the Declaration. how he becomes Aſ- 
ſigveer, 309 
When an Action is brougbe by Aſſiguces 
under a Commiſſion of Bankruptcy, 
hat ſhall be good Pleading in the 


Action, * 3 
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rhe Principal 


adrove. 
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2 


Bakr vp. 

How far an Order of Baſtardy thall be 
ſaid to be good, or not, in Reſpect 
of rhe Form of it; Page 413 

When a Defendant pleads the Plaintiff 
ſtruck him firſt, how far he ſhall not be 
allowed to give in Evidence a vety 
violent Battery, by Way of Juſtifica- 
tion, under that Plea, 418 


Lailiff. 


The Fees which are due to Bailiffs for 
executing a Proceſs, 313 


Fill of Fidvitftr. 


How far an Averment is allowable; in 
order to aſcertain the Time when a 
Bill of Middleſex was ſued out, 161 

How far an Arreſt may be made upon a 
Bill of Middleſex within the Liberties 


of London, 46 
How far an Averment wy de alſfowed, 
in order to aſcertain the Time of ſaing 
out a Bill of Middleſex, 157 


Buber. 


How far an Information ſhal} be granted 
for Bribery, 7 4 
How far the Cotte will five grant an Ih- 

formatiow for Bribery 111 


Bork. 

When a Rule is made for the Inſpection 
of poblick Books, what ſhall be faid' to 

de @ Breach of ſuch Rule, 6s 


When & Kule is made only in general 
the Inſpection of pubiſck Books, what 


ſhall not be ſaid ro be à Breach of it, | 


114 
When there is Occaon to produce a 
Book in Evidence, and there are Ra- 


fires in it, what kind of Offer ſhall be |. 


made by the Court concerning the pro- 
ducing Ry" 1317 
Ho far the Court will enlarge the Time 
for the Defendant's Pleading, till the' 


Plaintiff ſhall deliver back a Book to 


| Wh 
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the Defendant which the Plaintiff has 
got in his Cuſtody, Page 130 


| Volt. 

When an Action of Debt is brought upon 
Bond, what ſhall be ſaid to be an im- 
material Iſſue, or not, in ſuch Action, 


329 
Boker. 


Conſtruction upon the Statute of 21 Jac. 
17. felating to Brokers, 26 


Rs | IS. Py 1 


f 


Canon. 


How far the Canons of 1603 dp not bind 
the Laity, | 267 
How fat the Laity ſhall hot be fad to 
be bound by the Canons, 351 


Certiozari. 


How far 4 Cetflorarf will not nie to the 
Ola pay, in offer to temove fp an 
100 t for a Miſdettieanors 447 

How for the Cotte will not grant & ſe- 
cond Certiorari, by Reafon tht it's 
moved for with an Intent to reverſe 
a Judgment, 126 


How far a Certiorari will lie in Caſe of a 


fortign Attachment. 185 
How far a ſecond Cærtibrari wilt lle, or 
not, in order that the Proceedings of 
an Inferior Court may be affirmed, 404 
How far a Certiorari * * to — 
taken away, within the Meaning o 
che Statuts of 79 Un 1 ting 
to the Hi eb 1 1 
How fab # id, my be gane 
Juſtices of Oyer and Terminer, if! or- 
der t6 remove up an Indictment fbr a 
Mitenitardor, © © 
a Certiorari, or Habeas „ has 
ified in ortſer 16 rethdde up cle Prd- 
cerdings of an Fiferivr Coter, Bow 
far the Superior Court wilt realy #; 
Prbcectings below, 3 
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Challenge. 


How far the Court will grant an Infor- 
mation for a Challenge, Page 102 


Cheat, 


How far a Perſon cannot be indicted for 
a Cheat, 244 


| Church. 


How far the Eccleſiaſtical Court ſhall not 
have Juriſdiction in a Rate for the 
_ Repairs of the Church, 142 


Church-warden. 


How far the Court will not grant Infor- 
mations againſt Church-wardens, 166 
How far the Court will grant an Informa- 
tion againſt Church-wardens, or — 

- 17 
How ſar the Court will grant an Informa- 
tion againſt Church - wardens, 206 
When a Suit is inſtituted in the Eccle- 
ſiaſtical Court relating to Church- 
wardens Accounts, how far a Prohibi- 


tion is proper to be granted, 4421 


Clerk of the Peace. 


How far a Clerk of the Peace ſhall be ſaid 


to be duly removed from his Office, or 
302 


not, 


Convition. 
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Conſent. 


What Things the Court will not order 
to be done, notwithſtanding the Con- 
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When a Perſon who reſides in the County 
Palatine of Cheſter is ſerved with a 
Copy of a Latitat, how far it is neceſ- 
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403 


Contempt. 


When a Perſon is committed for a Con- 
tempt, how far his own Recognizance 
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Demurrer. 


How far a Demurrer ſhall be ſaid to be 
an iſſuable Plea, 254 
How far the Court will not give Leave 
that the Party may withdraw his De- 
murrer 417 
How far the Court will ſet aſide a Demur- 
mer, by Reaſon of it's being — 
155 


How far the Court will not ſet afide a | 


Demurrer 7 1 


Departure. 


How far a Rejoinder ſhall be ſaid to be 
a Departure from the Plea, 193 


Demand. 


How far a Demand ſhall not be ſaid to 
de neceſſary, 146 


Deed. 


How far a Deed ſhall be directed only to 

ſtand as a Security for the Money 

which was bona fide advanced 414 
1 5 


i 


Depoſit. 


How far the Courts of Law do not re- 
qgire a Perſon to make a Depoſit, Page 
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When a Caſe is made for the Opinion of 
a Judge, and the Judge dies before the 
Caſe is ſettled, how far the Caſe can- 
not afterwards be ſettled in any other 
Way than by Agreement of the Coun- 
ſel, 241 


Judgment. 


How far the Court will give Liberty, or * 
not, that Judgment may be entered 
nine pro tincs 451 

How 
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How far the Court will ſet aſide a Judg- 
ment in Kjectment, on Payment of 
Coſts, notwithſtanding the Judgment 
be regular, Page 430 

How far the Court will reverſe a Judg- 
ment in one Part of it, and affirm it in 
another, 109 

How far the Court will not require a Per- 
ſon to enter up his Judgment, notwith- 
ſtanding there will be an Occaſion for 
the Judgment, in order to indict ano- 
ther of Perjury, 172 

When an Error is in the Judgment itſelf, 

ho far the Party, for whole Advantage 
the Error is, may aſſign it for Error, 

357 

How far the Court will not give Liberty 
that a Judgment ſhall be amended, 270 

When a Judgment is omitted to be en- 
tered up within the Time that by the 
Rules of the Court it ought to be, how 
far the Court will not diſcharge the De- 
ſend int out of Execution upon that Ac- 
count, 292 

How far a Judgment ſhall be ſaid to re- 
late to the firſt Day of the Term, 127 

How far the Court will ſet aſide a Judg- 
ment, by Reaſon of a Variance be- 
tween the Latitat and the Declaration, 

219 

How far the Court will ſet aſide a Judg- 
ment, notwithſtanding the Length of 
Time 35 

How far the Court of King's Bench will 
not ſet aſide a Judgment that is _— 
ſign'd, by Reaſon that the Plea whic 
is offered to be pleaded is not ſuch a 
one as the Defendant ought to be al- 
low'd to plead, 203 


Juſtice of Peace. 


How far an Information cannot be moved 
for againſt a Juſtice of Peace, unleſs 
Notice is given of the Motion, 284 

How far the Juſtices of Peace belonging 
to a Corporation ſhall be ſaid to have a 
. or not, excluſive of the 


yſtices of the County at large, 424 


* 


King's Bench. 


When a Rule of Reference is made to 
the Maſter, how far the Court will 
diſcharge it by Reaſon of there being 
no Appointment taken. out upon it, 

Page 323 
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Leet. 


How for the Court will grant an Infor- 
mation, in the Nature of a Quo war- 
ranto, for holding a Court-Leet with- 
out Authority, 221 


Liberty. 


When an Action is brgught againſt a 
Bailiff of a Liberty, what ſhall be ſaid 
to be a good Declaration in ſuch Action, 


Libel, 


When an Information has been granted 
againſt a Perſon for a Libel, and a Re- 
cognizance of Bail has been given, 
what ſhall be ſaid to be the Conſtruc- 
tion of ſuch Recognizance, 232 

How far the Court will not grant an In- 
formation for a Libel, notwithſtanding 
the Matter may.poſſibly be libellous, 183 

How far an Iunuendo is neceſſary to be 
laid in an Action for a Libel, 40 

Ho far the Court will grant an Informa- 
tion for a Libel, when a Body of Men 
is reflected on by it, 138 

What ſhall be ſaid to be a Libel upon a 
Company, 114 

How far the Court will grant an Infor- 
mation for a Libel, and will not leave 
the Party to take his Remedy by Way 
of Indictment, 128 

Againſt what Perſon the Court will grant 
an Information tor a Libel, 84 


Limitattong. 


When the Statute of Limitations is plead. 
ed, what ſhall be ſaid to be a good 
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Rejoinder in ſuch Action, 
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When the Statute of Limitations is plead- 
ed, what ſhall be a good Rejoinder in 
ſuch Action, Page 161 


Market. 


What Kind of Fees ſhall be ſaid to be due 
to the Clerk of a Market, 436 


Mandamus. 


How far a Mandamns will lie, or not, to 
admit a Perſon to a Fellowſhip, 437 
How far the Court will not quaſh a Mau- 
damus, by Reaſon that the Return- 
Day to it is expired, 132, 447 
When a Mandamas iſſues in order to ap- 
point Overſeers, and a Return is made 
to it, how far ſuch Return ſhall be ſaid 
to be certain enough in Point of Form, 
or not, 30 
How far a Mandamns will nor lie, in or- 
der to require Perſons to hold a Court 
of Conſervancy in the River Thames, 

1 

How far a Return to a Mandamns hall 
be ſaid to be certain enough, or not, 

| 317 

How far a Mandamus will not lie to the 
Eccleſiaſtical Court, in order to require 
them to grant Letters of Adminiſtra- 
tion, 420 
How far a Mandamus will lie to require 
an Officer to do an Act which a Sta- 
tute directs, 410 
When a Mandamis is granted in order to 
require certain Perſons to deliver over 
to others certain Books, to whom ſuch 
Mandamus ought to be directed, 330 
How far a Mandamus will lie to the Ec- 
cleſiaſtical Court, in order to require 
them to grant Adminiſtration, 334 
The Time which a Perſon is allowed to 
put in his Traverſe to a Return to a 
Mandamns, 106 
When a Mandamns is granted in order to 
require a Corporation to go to an 
Election, how far it is neceſſary, or 
not, that the Mandamns ſhould ſpecify 
the Time when the Election is to be, 
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When a Perſon has the Cuſtody of the 
publick Books of a Corporation, how 
far a Mandamns will lie, in order to 
requite him to produce them at a Cor- 
porate Aſſembly, Page 235 

How far a Mandamus is proper to be 

ranted, or not, in order to obtain a 
icence for a School Maſter, 365 

What ſhall be ſaid to be ſuch a Kind of 
Office as that the Court will grant a 
Mandamus in order to admit the Party 
into it, 398 

The Certainty requir'd in a Return to a 
Mandamns, 56 

What ſhall not be ſaid to be a good Writ 
of Mandamus which is directed to ju- 
ſtices of Peace, ibid. 


Money. 


What Sentence is proper to be paſi'd on 
a Perſon that utters falſe Money, 48 


Murder. 


When a Perſon is found by the Coroner's 
Inqueſt ro be guilty of Manſlaughter, 
how far the Court will not allow him 
to be bailed, 340 


Name. 


When 2 Perſon is ſerved with Pfoceſs by 
a wrong Name, how far no Advantage 
can be taken of it but by Plea of Miſ- 
nomer, 411 


Nonpꝛols. 
How far the Nonproſs ſhall be ſaid to be 


regular, 33 
How far the Court will make a Rule 
upon a Perſon to nonproſs his Writ of 
Error at his own Expecce, by Reaſon 
of his having brought it contrary to 
his own Agreement, 266 
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Note. 
How far the Court will order a Note to 
be delivercd up, Page 82 


When an Action is brought againſt the 
Indorſor of a Promiſſory Note, how 
far it need not be ſet forth in the De- 
claration, that any Demand was made 


upon the Drawer, 206 
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Offer. 


How far it's incumbent on the Party to 
alledge by his pleading, that he made 


0 S— — —— — 


Office. 


How far the Court will direct that a Per- 
ſon ſhall be deprived of an Office, by 
Reaſon of his not attending it, 423 


How far the Court will quaſh an Appoint- 
ment of Overſeers, 401 
How far the Court will quaſh an Appoint- 
ment of Overſecrs, or not, 458 


Outlawy. 


When a Writ of Error is brought in or- 
der to reverſe an Outlawry, how far the 
Court will reverſc it, notwithſtanding 
the Plaintiff in Error does not appear 
to the original Action, 28 


Oper. 
How far the Court will not give Oyer of 


a Scire facias to aſſign Errors, 160 
How far the Court will require a Perſon 


to give Oyer of a Writ, 146 
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Payment. 


What ſhall not be ſaid to be a good Plea 
of Payment before the Commencement 


of the Action, 
4 


94 


| Partſh Clerk. 


How far the Court will grant a Prohi- 
bition, ar nat, to ſtay a Suit in the 
Eccleſiaſtical Court relating to a Pariſh 
Clerk, Page 242 


Paper Book. 


How far a Perſon may be allowed to pay 
for the Paper Book at the Time the 
Cauſe comes on, or not, 267 
How far the Court will direct that the 
Paper Book ſhould be made agrecable 
to the Declaration delivered, 41 
How far a Paper Book ſhall be ſaid to be 
regularly made up, 200 
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When a Pawn. Broker receives more In- 
tereſt than he is intitled to, how far an 
Indebitatus Aſſumpſit will lie, in order 
to recover it back again, 40 


To what Time Privilege of Parliament 
ſhall be ſaid to extend, 422 


JPhtlazcr. 


The Manner of declaring againſt a Phi- 
lager, | 6 


Play, 


5 What ſhall be ſaid to be a good Commit- 


ment, or not, of a Perſon who acts 
Stage Plays without a Licence, 349 


Jlatnt. 


What ſhall be ſaid to be a good Plaint in 
an Inferior Court, 15 


Place. 


How far the reputed Diſtance of one 
Place to another is the proper Rule to 
go by, and not the meaſur'd one, 

| 331 
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Plea. 


The Time which a Defendant is allowed 
to plead in, Page 92 
How far the Court will not require a 
Defendant to plead ſuch Plea as he 
will ſtand by, 103 
How tar the Court will give Liberty to 
plead three Pleas, | 2 
How far a Plea to the Juriſdiction of the 
Court is neceſſary to be verified by 
Affidavit, 165 
When an Action is brought upon the 
Stacute of 21 U. 8. c. 13. relating to 
Eccleſiaſtical Perſons, what Kind of 
Pleas will be allawed by the Court to 
to be pleaded in Bar of ſuch 1 
| 31 

How far the Court will diſcharge a Rule, 
whereby Liberty is given to withdraw 

a Plea, 48 
How far the Court will ſet aſide a Plea in 
Bar, by Realon of its being frivolous, 
236 

How far the Court of King's Bench will 


not allow of double Pleas to be pleaded, | 


by Reaſon that they are inconſiſtent, 
253 

How fir the Court will not ſet aſide a 
Plea of Outlawry, by Reaſon that it's 
pleaded in Bar, | 286 
How far the Court will ſet afide a Plea, 
by Reaſon of irs being trivolous, 373 
How far the Court will give Liberty 
that a Plea may be withdrawn, 3z 
139, 390 

How far the Court gives Liberty to plead 
double, 3 
How far the Court will give Liberty, or 
not, that the Rules for Pleading ſhall 
be enlarged, 457 


Pottion. 


The Manner of raiſing Portions, 118 
How far a Portion ſhall te raiſed, or not, 
by the Sale of a Reverſionary Term, 


438 


Poco. 


How far a Perſon gains a Settlement by 
renting a Tenement, Page 76 
When an Order of Removal is * 
upon an Appeal, how far ſuch Order 
ſhall be ſaid to be good, or not, in 
point of Form, 372 
How far a Perſon ſhall be ſaid to gain a 
Settlement by living as a Servant, 309 
How far a Perſon gains a Settlement by 
living in a Pariſh as an Apprentice, 115 
How far an Order of Removal ſhall be 
ſaid to be concluſive to all the World, 
148 

How far that Part of the Statute of 
Eliz. c. 2. which directs that Parents 
ſhall provide for their Children, ſhall 
be conſtrued to extend only to natural 
Relations, and not to Relations in 
in Law, 329 
Concerning what Things the Seſſions has 
no Authority to make Orders upon 
Overſeers, 192 
Concerning what Things Juſtices of Peace 
cannot make an Order upon Overſeers, 
207 

How far a Perſon ſhall not gain a Settle- 
ment by ſerving an Apprenticeſhip, 


39 

How far the Court will direct, that 
Overſeers of the Poor ſhall anſwer the 
Matters of an Aﬀidavit, 65 


Poſten. 


How far the Proſecutor muſt give à Rule 
upon the Poſtea for Judgment, befbre 
the Defendant can move that the Jury 
Proceſs may be recorded, 88 


Diſon. 
How far the Court will diſcharge a Per- 
ſon out of Cuſtody, on the Statute of 
2 Geo. 2. by Reaſon that the weekly 
Payment which that Statute preſcribes 
was not duly made him, 31 


Piivifege. 
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How far the Court will ſet aſide a Plea 
of Privilege,” by Reaſon that there is 
no Aﬀidavit annex'd to it, Page 216 


Poceſs. 


How far the Court will direct peremptor 
Iſſues, in order to inforce their mace, 

4 

How far a Perſon, who juſtifies under 
Proceſs of an Inferior Court, ſhall not 
be ſubject to an Action for doing ſo, 
331 


Pꝛobibition. 


How far a Prohibition may be granted 
after Sentence, 169 

When a Prohibition is moved for, how 
far a Copy of the Libel ſigned by the 
Deputy Regiſter of the Eccleſiaſtical 
Court ſhall be ſufficient to be laid be- 
fore the Court above, without an A ffi- 
davit that it is a true Copy, 285 


_ Pyzoſecuto}, 


How far the Court will give Leave that a 
Proſecutor ſhall compound his Proſe- 
cution, 295 

How far a Proſecutor ſhall be obliged to 

ive a Note in Writing of his Place of 
bode, 2 
When an Action is brought for a mali- 
_ cious Proſecution, what ſhall be ſaid 
to be a good Commencement of ſuch 
Action, ' 465 


Pꝛoccedings. 


How far the Court will ſtay Proceedings, 
by Reaſon of a Defect in the Writ 
which the Defendant was ſerved with, 

27 

How far the Court will not ſtay the Pro- 

ceedings in one Action, till the Coſts 

of a Notice of Trial in another are 


paid, 223 
In what Kind of Actions the Court will 


ſtay Proceedings, on bringing into 
4 


Court the Money which is demanded, 
together with the Coſts, Page 253 


Purchaſe. 


What ſhall not be ſaid to be a Waiver 
of the Benefit of a Plea of a Purchaſe 
for a valuable Conſideration without 
R 4 

| What ſhall not be ſaid to be a ſufficient 

Plea of a Purchaſe for à valuable 
Conſideration without Notice, 166 
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Quare Impedit. 


What ſhall be ſaid to be a ſufficient ſetting 
out a Preſentation in a Qyare Impedit, 
72 

Quo Warranto. 


How far the Court will grant an Infor- 
mation, in the Nature of a Quo war- 
ranto, againſt a Perſon for executing 
an Office, by Reaſon that the Perſons 
who choſe him had not Authority to 
do ſo, | 30t 

When a Rule is made to ſhew Cauſe 

why an Information, in the Nature of 
a Quo warranto, ſhould not be granted, 
and that Rule is moved to be enlarg'd, 
upon what Terms. the Court will en- 
large it, 340 

How far an Information, in the Nature 
of a Nuo warranto, ſhall be granted 
againſt a Perſon, by Reaſon of his not 
being choſen into his Office at the 'Time 
he ought to have been, 326 

How far the Court will grant an Infor- 
mation, in Nature of a Nu warranto, 
and will not drive the Party to take 
his Remedy by a Nn warranto only, 

221 

How far the Court will not grant an In- 
formation, in Nature of. a Cn war- 
ranto, againſt an Officer of a Corpora- 
tion, notwithſtanding he was ſworn 
into his Office by a Mayor De fas, 


264 
What is the proper Judgment to be given 
in an Information in the Nature of a 


Quro warranto, 233 
How 
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How far the Court will grant an Infor- 
mation againſt 4 n for exer- 
ciſing an Office, by Reaſon that thoſe 
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When a Reſcons is return'd upon a Per- 


ſon, how far the Coun will allow him 
to ſubmit to a ſmall Fine, without re- 


who elected him had no Authority tof quiring him to talk with the Proſecu- 

do it, | Page 195 tor, ' " 4. N Paze 29 
How far the 11 m_ 2 Infor- | 

mation, in the ure of a C war- Ne 

rantu, — Length of 2 Rr coghipance; 

Time that the Party has been in Poſ- When a Recognizance has been entered 

feffion of his Office, 219 into, that a Defendant ſhall carry down 


How far the Court will grant an Infor- 
mation, in Natute of a Qjo warranto, 
againſt a Perſon, in order to try the 


Validity of his Election, 46 
Quaker, 
When a Motion is made for an Attach- 


ment, how far the Affirmation of a 
Quaker may be read, or not, in Sup» 
= of ſuch Motion, ; 145 


Quaching. 


How far the Court will not quaſh an In- 
dictment, by Reaſon that the Offence 
contained in it is too great for that 
Purpoſe, 105 


U 


Raſure. 


How far the Court will ſet aſide a Judg- 
ment, by Reaſon of a Raſure, 


Rate. 


How far a Mandamns will lie to make a 
Rate, of not, 
How 


426 
far an Aſſeſſwent of a Poors Rate 
ſhall! be ſaid to be 
Ho far an Information ſhall be granted, 


or not, againſt Juſtices of Peace, for 
making an wnequal Kare, 10 


Refcons, 


How far the Court will not grant an At- 
tachment for a R, 7 

How far the Court will grant an Infor- 
mation for u R norwa bt andi 


, of not, 411 


an Indictment to Trial, and a Sine 
facias is brought upon that Recogni- 
2ance, how far the Court has no Au- 
thority to ſtay the Proceedings In it, 


| 253 

When a Perſon jy committed for a Libel 
upon the Government, what ſhall be 
ſaid ro be a proper Recognizance upon 
ſuch an Oocaos, '893 
Haw far a Perſon's own Recagnizance 
ſhall nor de taken alone without other 
Jvreried, | 214 
How far the Court will not diſcharge a 
Man of his Recognizance, 95 


Return; 


How far Returns to Writs are filed ad 
of that Term when they ought to have 
come ing 151 
When a peremptory Rule is made upon 
EM Sheriff to return a Writ, how far it 
ſhall be with Coſt 88 
How far a Court of Law will not relieve 
in caſe of an Execution, but will leave 


| the Party to his Remedy in ef: 
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Remaſuder. 


How far Croſs Remaigders ſhall be fGid 

to be created by a Will, or not, 231 
How far the Words of a Will all be ſaid 
to convey Croſs Remainders, or not, 


we 367 
How far it ſhall not be in the Power of - 
Truſtees to deſtroy Contingent -; 
mindern, 7 
How far a Contingent Remainder ſhall be 
1ajd to be daſtroy'd, or agt, 20 


the Revue be not revan'd, 58 | 
Vor. II. 


61 Reyverſſon. 


Reverſton. 


How far a Reverſion ſhall be ſaid to paſs 
by the Words of a Will, Page 208 
Rejolnder, - 


When a Rejoinder is put in to a ſpecial 
Replication, how far the Rejoinder 
muſt be under the Hand of Counſel, 
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How far the Court will not give Liberty 
to Rejoin double, 6 


Return-Day. 


How far the Court will ſuperſede a Writ, 
notwithſtanding the Return-Day is 
expir'd, 132 

How far a Writ of ry may be re- 
turnable at a gener eturn- Day, 
notwithſtanding the Suit is by Bi, 

23 


Replevin. 


How far the Court will not direct that 
an Under-Sheriff ſhall anſwer the Mat- 
ters of an Affidavit, 3 a 
Complaint made againſt him relating 
to a Replevin, | 41s 


Rent. 


How far a Quantum Meruit will lie for 
Rent, or not, 354 
How far an Indebitatus Aſumpſit will lie 
for Rent, f 186 
How far an Adlon of Covenant will lie 
againſt an Executor of the original 
Leſſee, notwithſtanding the Leſſor has 
accepted the Rent of the Aſſignee, 
372 


Recozv. 


When Nul tiel Record is pleaded, what 
ſhall not be ſaid to be a Failure of the 
Record, | 280 

When there are Raſures in Records, how 
far the Court will make a Rule, that 


Regiſter. 


How far a Perſon is not obliged to make 
out a Copy of a Regiſter, Page 269 


Riot. 
How far the Court will grant an Infor- 
mation for a Riot, 138 
Robbery. 


How far a Perſon cannot be indicted of 
Robbery, by Reaſon that at the Time 
he took the Goods he elaim'd a Pro- 


perty in them, 174 
Rule. Pt a 

How far a Defe@ ſhall be ſald to be cured 
by enlarging the Rule, 363 


How far the Court will not diſcharge a 
Rule, by Reaſon of the Length of 
Time ſince it was drawn up, 315 
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Salvage. 


How far the Lord of a Manor may juſtify 
detaining a Ship for Salvage, 407- 


Salary. 


How far the Court will direct that Part 
of a Perſon's Salary ſhall be deduQed, 


| 423 
Scire Facias. 


When a Scire facias is brought in order 
to revive a Judgment, what ſhall be 
ſaid to be a ſufficient Return-Day, or 
not, in ſuch Writ, 306 

When a Scire facias is brought by an Ex- 

, ecutor, to revive a 1 which 
was recovered by his Teſtator, the 
Certainty which is requir'd in ſuch 
Writ, 307 


Servant. 


the Records themſelves ſhall be pro- When an Order is made for Payment of 


duced, 340 
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ſhall be ſaid to be good, or not, in 
point of Form, Page 451 


Sellions, | 


The Conſtruction upon that Part of the 
Statute of 5 Geo. 2. which gives Coſts 
in Caſes of Orders made upon Appeal, 

413 
How far the Seſſions has not an ori that | 
2 but only by Way of * 
al, 22 
aide far an Information may be granted 
againſt Juſtices of Peace for what they 
do in their Seſſions, 249 | 

What ſhall not be a ſufficient Cauſe for 

anting an Information againſt a 

urt of Seſſions. 250 


Dewers, 


How far Notice muſt be given to the 
Commiſſioners of Sewers, before the 
Court will make even a Rule to ſhew 
Cauſe why a Certiorari ſhould not be 

m to remove up an a 
theirs, 283 

When a Certiorari is apply'd for, in order 
to remove up certain Orders of Sewers, 
and an Affidavit is produced that the 
Place in Queſtion is not repair'd, how 
far ſuch Aﬀidavit ſhall not be ſaid to 
be certain enough, 379 

When a Juſtification is made under a 
Warrant from Commiſſioners of Sew- 

| ers, how far ſuch Warrant ſhall be 
ſaid not to be legal, 321 

When an Order of Commiſſioners of 
Sewers is remov'd up by Certiorari, 
how far the Court will not direct that 
the Return to it ſhall be filed, without 
making a Rule to ſhew Cauſe, 131 

How far the Court will quaſh an Order 
of Sewers, | 


Sheriff, | 


How far the Court ſtays Proceedings 
upon a Dir. 32 
be 

33 


as nuper vic 
What Kind of = are proper to 
made on an Under- Sheriff, 
When a Perſon acts as Under - Sheriff and 


of 1 K 5, 4 4. how. far- the Gomnt 
will grant an Information againſt him, 
| Page 298 

Slander. 
How far Words which charge & perſon 
with Lewdneſs are actionable, — 
233 
How far Word? ſhall be ſaid to be 5 
able, notwithſtanding the Uncertainty 


in deſcribing the Perſons whom the 
Words were ſpoken of, 267 


Staying Pzoceedings. 


How far the Court will not ſtay pro- 
ceedings in one Action, not w ithſtand - 
ing the Defendant agrees to ſubmit to 

the Event which ſhall be in another, 
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